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Tel. No.(0) 2267 1015 No. Reg(J-II)/ 2.¢ /2012
Date : 3'f' May 2012.

From: .
D. R. Shirasao, - | B
Registrar (Judl.-II), - . '
~ High Court, Appellate Side, . [E o Ger: L
Bombay. o B . !}’;‘i‘f’ e onih
To: )n':-;»a-u,l'u-‘ Sok |
The Registrar (0.5) / Datp:4 MAY 20
Prothonotary and Semor
High Court, Bombay. R
Sub : Draft of Uniﬁed and Rev:sed Rules (Qrigxna!
- Side and Appellite Side) prepared by the
- High Court Rules Review Comimittee.
- 20-0-0-
Sir, |

With reference to the subject above, I am forwarding herewith

| ‘Rules 11.1to 11 15 in Chapter 11 - Search and Copies’.

'You are requested to place the same before High Court Rules
Review Comnmittee for" consideration / insertion in place -of draft rules
pubhshed on High Court website.

Yours faithfully,

a\s\\-
Regi¢rar (Judl H{
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1

CHAPTER 11

p

| SEABCHAND copms "
-——Ar “An aPPHatiox;i:._faf search. h shall bear the court
d.shall state’ precisely the number of the
: ught; and if the application is for

" the description of and the year

- sean:h shall be made .
‘thétHours of 11 am. and 4

the search is required. The application may be rejectéd if the grounds thereof are

on payment of prescribed fees and charges.
Assistant Registrar to dealwith ‘search ap;ilications.'-—-AlI applications for

considered insufficient or if sufficient cause is not made out; or may be granted

1met gaapany.-tomdtofm—mw
o N or Assistaiit Registrar of Certified Copy Department shall, on -
dation of any pdrty to'a suit or matter, grant certified copies. of
pleadings, original documents; orders and judgment and entries taken on Farad.
in the suit or matter; on payment of the prescribed fees and charges. When the
party applies for the ceitified copy of a part of a document on record, the same
P be giveri only after obtaining permission from Prothonotary and Senior

* Master or concerned Registrat.

116

Deposit for certified copies.—The Court Fee Stamp as may be prescribed by the
State Government, from time to time, hereinafter; under the Bombay Court Fees
Act shall be affixed on the application for issue of Certified Copy. It shall be
mentioned on application if the certified copy is required ordinarily or urgently.
The applicant shall mention in application if he is party to proceeding or not. If
the applicant is not party to proceeding, then he will have to give affidavit
stating therein for what purpose the certified copy is required. However the
applicant filing application on behalf of State or Central Government, will not be
required to give such affidavit. Every application for a certified copy of any
Judgment, Decree or Order and Minutes of Order shall be accompanied by such
deposit as may be prescribed. Any further charges that may be found to be due
shall be paid before the copy is furnished. If the amount deposited is found to be
11 cxcess of the actual charges, the excess chall be returned when the copy is

furnished:




r~,l

~Provided that, no such dep

made by or on behalf of theSta
~.=the undertaking of the Advocate
""" of whether the certified copies a

Maharashtra or the' Union. of India but on
erned that charges will be-=
itually co’llectg

11.7 Certified Copies=

~ The certified copies of the documents shall be supplied
- Registrar wher thie same are requ y him for the purposes o
- or:proceeding which'is’filed by him iiride ' Jof th

g

11.8 Charges for certified copies‘;;;-ﬁ,. i

(@ The rates for obtaining?ffﬂ-l__g értified copies of documents shall be as set e |
out in the table at Appendix NNN to these Rules. .

(b)  When Advocate or a party applies for more thanone rified copy of any

document, he may also state'in the application itself, whether he requirss

carbon copies of the said-document. In such cases, the Office shall issue to |
hini a maximum of five 0] e‘original certified |
copy at full rates) -and shall copy one fourth
of the fee prescribed fi e certified copy of the document in

question with a minimum of 15 ﬁaxse

11.9 Applicant to state whether copy 1s required for private use or otherwise.— |
Every application for a certified copy shall state whethér the copy is required for
the private use of the person applying for it or othétwise. When the certified
copy is required for a purpose other than private use, the requisite Court fee
under Articles 24, 25 and 27 of Schedule II to the Bombay Court Fees Act, 195 9, ;

shall be paid in addition to the fees prescribed by rule 270. '

11.10 Appliéatibns for copies liable to stamp-duty.—All applications for certified

copies liable to stamp-duty under Article 26 of Schedulé I to the Bombay Stamp . P
Act, 1958, shall be accompanied by the stamp-paper of the appropriate e
denomination.
~ 11.11 Private copies may be certified as true copies.—Copies of the Judgment or | i
any document on record in any civil proceeding in this court. may, on the orders ] QS
of the Prothonotary and Senior Master or Registrar Appellate Side. be certified | d
a> Lrue copies, Wpon an appiication made in that behaif, provided that the copies i s
sought to be certified are neatly typed on good paper. In such case, only f y
| 0

comparing fees shall be levied according to the scale of fees prescribed. In no
case xerox copies shall be so certified. '
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other O‘ﬁm—Thcﬂlles contained in this
ati ogPP!Y to" &pplications for search

11.12 The above rules to apply
- chapter shall, with any |

of proceedings and for

Commissioner for Taking s,«the Court
Sheriff of Mumbai and the rits Officer.

bona fidé required in corifk o with free legal a t':friudige gent persons, one copy
of each such document, order, judgment, etc, shall be supplied free of cost to the
High Court or District Court Legal Aid Committee and the Supreme Court Legal

Aid Committee :
. 1. Added by Notification N |

1618/1977, Dr. 6111985,

Provided - that Court. which s the custody( of sucﬁ documents, orders,
Judgments, etc. may in its' iscretion, grant more than one copy if bona fide
required in connection with ﬁ'e“é" legal aid to indigent persons.]

2110, Where certified copy is ippﬁed for by State Government or any Officer of

the Government of rd °(or Government of Goa) on behalf of State, the
Certified Copy shall be furnish &d free of cost.] -

2. Notification No. B'3605/98, Dt. 13/14.7-1998 published in M.G.G,, Dx.
312-1998, Pt. 4-C, pg. 1291, | |

3. Added by Notification No. P 3605/98, Dt. 30-10-1999, published in M.G.G.,
IV-C, dated 12.6.2008. - =

11.14 Notwithstanding anything contained in the preceding rules of this Chapter -
(1) Where an order of acquittal has been reversed by the High Court and an
accused has been sentenced to imprisonment and in every case where the
judgment is appealable, a certified copy of the judgment shall be supplied, on an
application made by the accused, free of -cost provided however that where a
sentence of death is passed or confirmed by the High Court a certified copy of
the judgment shall be immediately given to the accused free of cost whether or
not he applies for the same.

(2) In every other case where an accused is in jail and if he applies for it, a
certified copy of judgment shall be supplied to him free of cost.

ints 'In’ the offices of the




within ten, and urgent copies within ﬁv\

from the date when the requiremerits’ 3
affidavit, etc., are ‘complied wirth o ‘the onglnal be.c' mes ready for a cemﬁed
15tds An urgent copy shall be supplied within

te of payment i i’o .the extra court-fee and

jary manner and shall be

charged accordmgly
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JUSTICE B. P. DHARMADHIKARI

“Sunit”, Bunglow No.274,
Opp. Vijay Officer's Club,
Civil Lines, Nagpur 01.

A4

23 ‘April, 2012.

To P SRR ‘
The ngh Courtﬂu]es Review Comrmttee
Mumbax e . 3

‘Subject : : Draft of Umﬁed and Rewsed Rnles (Qngmal Side and
< 7 Appellaté Side); prepared by the-High Court Rules
“ o Review: Coniemiittee headed by Hon'ble Shri Justice
“B.H. Marlapaﬂe (Retd ’

Hon 'ble Members of the Revxew Colmmttee

I piar:e t}ie foHOWing few lmes for your kmd
consu:leranon ‘dfter. partreadmg of the draft. h

~ In Chapter 24 ‘-idea‘;.lihg with Writ Péﬁﬁéns ‘uﬁder Article
226 and ‘Applications- under Article 227, in Clause 24.1 (a) the
definition. of <“order ” - has been changed to include even’
administrative orders. The said orders also need not be passed m

any suit or proceedings as per present requiremént.

. In Clause (b), the expressions “Subordinate Court ” and
“Subordinate Courts or Tribunals ” are separately used, but
defined to mean same thing. This assumes importance because in

Clause 24.3(b) Hon'ble Single Judge has been authorized to dispose

,;v M Rey aha, ( f’ﬂ”f)
ﬂz/ r 17 ’Jﬂ : N

7 2

V ;’{“ B

v 7




of all petition impugning orders of “Subordinate Courts”. There

word “Tribunal ” is not employved

Clause 24.1(b) permits addition to list of "l"ribunals by
notification. The Tribunals which are covered under Article 227 are,
therefore, not automatically covered ? Similarly, all quasi judicial
bodies therefore, may not be viewed as Tribunals. In Sub-clause @Gv),
last line “excluding the Courts and Tribunals referred to above ”

is perhaps redundant. ' In Clause (v) the powers with Division Bench

is a legislative power ? The Rule of precedent need not be

incorporated through such provision.

In Rule 24.2, there is overlapping in Clauses (a) and (b).

In said Clauses, Clause (b) can be eliminated by inserting
appropriate words at the end of Clause (a). Similarly, in existing

Clause (b), the word “Tribunal ” does not find place.

In Clause (c¢) instead of word “vires ” the words
indicating challenge to validity of Law or subordinate legislation

framed directly thereunder need to be used ?

In Clause 24.2 (b), the same repetition appears and it can

be appropriately amalgamated with Clause 24.2 (a).

In Chapter 18 dealing with Jurisdiction (GCivil and
- Criminal), other than Original, in Rule 18.2, (a)(i)(A) - explanation,

the use of words “highest of ” and “as well as ” both together create
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e

some confusion. Has it to be highest of principal value of the subject
matter involved in appeal or cross appeal, or then it has to be total of

- both.  Similarly, i Clause (C) Appeal has been contempiated fion,

decree under Section 144 of the Code of Civil Procedure.

L

In clause (b) dealing with Criminal matters, clause (i)(A)
(III) appears to be redundant. In (IV) revision to be entertained by
the learned Single Judge is perhaps intended to be where offence
punishable is with sentence’ of imprisonment “not” exceeding 10

years or death. This word “not ™ is missing in Clause (IV). In Clause
(VD) the words “and in the meanwhile ” appwears to be &%3
The sequence in which Capital and Small alphabets or

numbers are used, should be changed ?

Yours sincerely,

"/’”T‘%B’}

(JUSTICE B.P.DHARMADHIKARI)
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SUGGESTIONS/ COMMENTS R. C V. i

Drafting of Rules under Section 82 of the Arbitration and

Conciliation Act, 1996 (Arbitration Act, 1996)- Whether it is a

necessity?

2 Section 82 of the Arbitration Act, 1996 empowers the Hon’ble

High Court to make Rules consisting with the Act in respect of all

proceedings before the Court under the Act.

3  Section 84 of the Act empowers the Central Government to

make Rules for carrying out the provisions of the Act. The Central

Government has not framed any Rules till this date.

4 We have already framed Rules under Section 82 of the

Arbitration Act by deleting the earlier Rules framed under Arbitration -
Act of 1940 which are Rules 328A (1) to (9) by Government Gazette

dated 26,12/1996. (See in Civil Manual).

c YATA  b-o - ' - o T vt S < iy St s .
- SO, ) R I i‘-.‘::‘r“_:uy [:(Bxl ‘,_,ifdh '\' }!L‘Li!"q‘l

Rules referring to the arbiiratics Act, 1996, those requisite
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803A to 803K (by notification dated 18/11/1 996).

6 Section 89 of the Civi] Procedure Code provides for settlement of

disputes outside the Court covering the. Arbltratlon also, specifically

provides “(a) for arb1trat10n or conciliation, the provisions of the

Arbitration and Concﬂlatxon Act, 1996 (26 of 1996) shall apply as if

the proceedmgs for arbitration or concﬂlatlon were referred for

settlement under the provisions of that Act.” (w.e.f. 1/7/2002)

In view of above, it is clear that even the Arbitration Proceedings

nitiated or commenced through Section 89 and/or otherwise are

governed in all respect by the provisions of the Arbitration Act, 1996,

Alternative Dispute Resolution Rules so framed under the CPC

referring to clause (d) of Sub Section (2) of Section 89 of the

i
also endorsed the same. (See H.C. Notification dated 11/9,/2007)

CPC has

8 I'am not against framing additiona] Rules and, o, ACCessary
Fuales ac ontemplated under Section 82 OF the CPC Howesor |

i it Lt
e view thae if there :r

¢ lacunas in above Rules and or proceduc

Clterini e e fogs

DECTISTONS pocess SV Rules
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issued. But, those guidelines and Rules must be consistent with the

provisions of the. Act.. No foreign:or new procedure may be added in

‘e

the Rules.

9  The Rules framed under Section 82 cannot be used and/or

utilized to prepare a parallel and/or additional procedure inconsistent

~ with the Arbitration Act, 1‘996,»some are as follows-

| a)l Third party clauns »avnd or joining of ;ﬁnd‘ing‘ qua
third party while resolving the disp.qte. In absence
of any agreement/ consent, no third person or
party cannot be pe-imitted to participate in the
Arbitration procéedings. Therefore, there is no
question of passing any binding order against third

person by summoning in the Arbitration

proceedings by the Arbitrator.

? b) The Award once attained finality through the

procedure of Section 34 and 37, is enforceable as a

decree. There is no question of passing anv decree

by the Court on receipt of the award trom the

Arhitratar

ct o There is neo provision and oi puwer under .




RS . 000 s i

d)

g)

h)

4 notes-Arbitration-RuIes_ll

Arbitration Act, 1996 to suspend the Arbitration.
In view of Section Y.and ‘17 which dea] “with the
interim measures, there is no question of repor'tin'g
to the Court. The party at any time can file 3
Petition fdr interim measures in the Court under
Section 9 of the Arbitration Act, 1996. The
Arbitrator under Section 17 can bass appropriate
"iﬁterim measures independently,
The Arbitration act jtself provides various stages or
‘the aspect to be taken care of, once the Arbitration
proceeding and hear{ng vco'mmenced. (See Sections
18 to 33)
The Act also provides how to fil] the vacancies. (See
Sections 11, 14 and 15 of the Act).
The CPC and/or the Evidence Act are po
specifically made applicable. (Section 19)
There are specific provisions even to grant interesi
However, all thege provisions  are subjece 1
Tagreement  of  (he parties” and/or  “ynjeas
AR TR T DTy rhe e

Rules, i, My viea oy possible to resiric

®

I11.sxw

L]
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parties right to have their own pProcedures to be

followed and/or adopted, while “dealing ‘with ‘their
disputes before the Arbitrator, . '
i)

There is no provision under the Act to obtain

permission from the Court to file new different

claim Or counter clalm before the Arbxtrator

) In view of Section 27 of the Arbxtratxon Act 1996,

‘the Arbitrator may not be permitted to issue

summons to the witnesses dlrectiy

K In the Cour appointed  arbitration, the

remuneration, costs, expenses may be fixed or .
fi

-

nalized. Under the Act, 'the parties are permitted

to fix and/or finalize the Iemuneration, costs

and/or expenses.

10 Above gare certain basjc observations which the Hon'ble

Committee Mmay consider before finalizing'these Rules.

Above aspects
it we take into consideration. iy my-view, draft Ryl needs

Feconsideration.

|
I Fhe oxistiyo Arbitration Rides g Mentaned gl e :
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taken note of before bringing these new Rules into force. The existing

Rules may be amended on various procedural aspect which are

‘
‘

missing.

12 For all the Sections where filing/application is necessary,

~ prescribed '-forms/n'or'ms may be preséx"ibed; A
13 Gﬁ_ideiines may be prescribed for Arbitrator who conduct the
Arbitration proceedingé for expediting the matter, as parties otherwise

entitled to agree for their own procedure under the Act.-

14 The Hon’ble Supreme Court as well as various High Courts have

elaborated and interpreted the sections of the Arbitration Act covering

most of the basic aspects of Arbitration, in all respect.

15 It is also desirable to note that a bill to amend the Arbitration

Actis already in pipeline, that may also need to be taken note of while

framing the Rules, now.

1 6 The ala

Ve ~ IR WA S T . S i e el [N s ; RS
s DNt SBRTTD ST At e pust iy prisQiiai views 0N e

subject.




. l}_' ~mmorv MOHTA p \,\\@H COU,;, ;-:n:;ﬂ::h
— W o Mamisorn
z @ Mumbai 400 021. @7

’ '\\\4; noMﬂ—g\‘( Tel.: m" cunper™
e 2823762
Date :- 29 February 2012.

To, ’

Hon’ble Mr. Mohit S. Shah, "

Chief Justice,

High Court of J udlcature at Bombay

Bombay:.

Subject:- Transfet of “Arbitration matters” to the City Civil
Court. .

My Lord the Chief Justice,

After having read the minutes throughly of the Full Court
meeting dated 10 February 2012, specially Subject 4 relating to “The

Arbitration matters” I am expressin my views as under:-
P g :

An impression is created that all Arbitration matters are
transferable to the City Civil Court in view of the enhancement of City
Civil Court pecuniary jurisdiétion, but the situation is contrary.

Therefore, the following observations.

1 For the purpose of Section 2(i) (e) of the Arbitration and
Conciliation Act, 1996 (the Arbitration Act), the Bombay

High Court is “the Principal Civil Court” having Ordinary

Original Civil Jurisdiction for the purpose of part-l ie.

Section 1 to 43 of the Arbitration Act, 1996.

It covers basic Petitions/Applications inder Scction




D

9, 34, 37 and 42.

(at]

Clause 12 of the Letters Patent Act is relevant and decisiv

factor than Section 20 of the Civil procedure Code (CPC).

[ (2006) 11 S.C.C. 521, Jindal Vijayanagar Steel (JSW

Steel Ltd. Vs. Jindal Praxair Oxygen Co. Ltd.].

- Section 11 of the Arbitration Acf being provides exclusive ‘

Jurisdiction to the Chief Justice and/or des’ignéted ‘High

rt Judge to entertain applications for appointment of

Therefore, no other Court has jurisdiction to

Cou
Arbitrator.

deal with such applications.

A Full Bench of Bombay High'Couvrt, _2907 (3) Bom. C.R.
393, Fountain Head Developers & Ors. Vs.. Maria

Sequeira, has observed in paragraph No. 9

Arcangela

that-

“The pecuniary jurisdiction of a Court,
therefore, has no significance for the
purposes of the Act of 1996”.

It is also observed that-

“ «  other words, the pecuniary
jurisdiction is no longer a material for
deciding the jurisdiction of a Court being
the principal  Court of Original
Jurisdiction for the purpose of a petition
under Section 34 of e Arbitration and
Conciliation Act.”
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f

contemplated under Sectio

,governed accordingly,

. 4-A ‘Samata’
General J. Bhossle
X Near Mantralaya,
Mumbali 400021.
~J eow\aﬁ Tel. : 22800261
o 22823762

the Arbitration matters which are
rt having Ordinary Original Ciyil
jvil Court, the aspeét

Therefore,
maintainable in High Cou
Jurisdiction and being the principal C

of pecuniary jurisdiction  as observed looses its

importance.

»The, execunon/enforcement ‘of- vaward/ decree  as
n 36 of the Act will be

but subject to the provxslons of the

Civil Procedure Code.

Part-II of the Arbitration Act (Sectlon 43 to 49) deals with

the Foreign Award, its enforcement and its challenge. The

above meaning of «Court” is relevant even for these

Sections.

An explanation to Section 47 of the Arbitration Act, has

it further clear that the meaning of “Court” for the
[ and Par-I of the Arbitration Act,

made

purpose of Chapter-

shall be as per Section 2(i)(e). So is the position of the

Appellate provision under Section 50 of the Arbitration

Act.

We are n

Court jurisdiction, out of two or inoic, the parties may

ot concerned, at this stage, the choices ot




agree. And also the aspect of Section 42 and such other

provisions.

8 Therefore, the Arbitration matters which are maintainable -
only in the Original side of the High Court, in view of

above, cannot be transferred to the City Civil Court.

Therefore, the original suggest_ion/r_e_commendation (Subject 4) dated
10 l%bruary 2012, Item-(Vv), ‘Arbitration matters” -be retained though
the situation may cover by Clause-(iii) of the exceptions to the main

suggestion as approved.

- Yours
- (Anoop V. b
COPY TO:-
The Hon'ble,

Chairman of the
Ly Rule Committee.




