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. INTRODUGTION TO FIRST EDITION
This collection is the ﬁrst bateh of a series of pamphlets which I am pre-
paring for the use of members of the Constituent Assembly. They deal only -
with the more salient agpects of the new Constitution, whether substantive
or procedural ; and even in respect of these aspects, they do not pretend to .
be exhaustive. For example, it-has been pointed out by certain critics that
the pamphlet on Union Subjects suggests too narrow a delimitation of their-
scope ; and, on the other hand, it has been pointed out by other critics that the
‘limits suggested are too wide. ~ All that need be said in defence is that the ob-
ject of the pamphlets is to stimulate -interest and that the material set out

therein has not been selected for the purpose of supporting any particular
point of view. It is hoped that every member will supplement them from the
results of his own study and research, so that all points of view may be fau'ly
presented before the Constx’ouent Assembly x ‘ '
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POINTS OF PRO (‘EDURE

B I PROVINOIAL Co- OPERATION. '

Accordmg to'the scheme outlined in the Cabinet Delegatlon s statement
of May 16, 1946, the Provinces will, to a large extent , be autonomous units
exercising all powers except those reserved to the Unlon It will, therefore,
be necessary to frame the Constitution in such a way as to make it acceptable
~to the Provinces to. the largest possible extent ; otherwise, it may not- work
smoothly. For example, the Union services," such as rallways, or posts and
telegraphs, or broadcasting may occasionally be dislocated by strikes and the -
Union Government may require the assistance of the law-and-order authori-
. ties of the Provinces. Unless the Constitution is suchas to commend itself
-to the Provinces, this assistance may not be readily ‘forthcoming and may
even be completely, withheld. Again, asunder section 124 of the Government
of India Act, 1935, so under the new Constitution, the Union may find it neces-
sary, either by agreement or by la,w, to confer powers and impose duties on
provincial authorities: e.g., to reqmre provincial courts to try and punish
offences against Union laws. Or, again, the Union may have to invoke pro-
vineial assistance to acquire land for Union purposes. What applies to the
Union portion of the Constitution applies with even greater force to the pro-
vincial~ Hence the need for enlisting provincial co-operation as far as possible
in the framing of every part of the Constitution. Procedure in the Consti-
tuent Assembly and its Sections has an important part to play in this connge-
tion. Let us see what was done 'in other countries to secure provincial
co-operation,

ModeofVoting' v
- o USA

In the Phﬂa,delphla Conventlon of 1787, which framed the Constltutlon

of the U. S. A.,the representatives of 12 States were present. The strength-
of the delegatlon varied from State to State : thus Pennsylvania. sent 8

‘delegates, any 4 of them being compstent to represent thie State; while Connec-
ticut sent 3, any one or more of them being-competent to act. 'The final draft
was gigned by 39 representatives in all. Early in the proceedings the Conven-
tion appointed a Committee to draw up rules of procedure. The first of these
rules, adopted as a Standlng Order of the Convention, was as follows 2

-

“ A House, to do business, shall consist of the Deputies of not less than
geven States and all questions shall be decided by the greater number
of these whwh shall be fully represented but a less number than -
‘seven may adjourn from day to day.” .(‘Documentary History of

. the Constitution of the United States of America *’, (Vol. I, p. 51.)

Tt will thus be seen that each State, large or small, had one vote, decisions being
by a majority of those that were fully repres@nted The question as to the
* mode of voting had been discussed among the members present while the Con-
vention was waiting for a quorum and it had been urged by some that the large -
‘States should firmly refuse parity in this matter as unreasonable and as enabling.
the small States ‘‘to negative every good system of government . Ulti-
- mately, however, it was felt that such an attempt might lead to fatal alterc-
“-ations and that it would be easier to persuade the smaller Sta,tes to give in on

partlcu‘ar issues then to dlsarm them on all. g «
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Tow this worked out in practice may be seen from an actual instancee

. On June 29, 1787, the Convention debated a proposed provision of the new
Constitution that each State should have an equal vote in the Upper House
of the Federal Legislature.  The delegates from Copnecticut and the other

.- small States supported the proposal with great ability and vehemence ; the
~ largs States opposed it bitterly. When the question was put to the vote on-
- July 2, 1787, there was a-tie; the votes of five States being in the affirmative,

- “five in thé negative and one divided. The divided votc was due to the fact - -

~_"‘that Georgia, though small at the moment, was a growing State, so that ono

- of its delegates voted “ Aye ”’ and the other ““ No . As tho result of the tie,
‘.. the Cenvention appointed a Compromise Committee consisting of one member

"~ from each State. The Committee recommended represéntation accordingto.

- 'population for the Lower House of the Federal Legislature and an equal vote
" “for every State in the Upper House. -After several days of acrimonious dis-
- cussiomand the ‘appointment of further committees, this recommendation,
+ slightly modified as regards its first half, was adopted by the Convention
by a narrow majority. It may be mentioned that at anearly stage of the debate

it had been proposed.that one of the smaller States which happencd to be absent

~ " _should be specially requested to attend ; but this was rcgarded as sharp prac-
* tice and was promptly voted down: The procedure adopted and the whole
- _‘coursé of the debate show how every State, large or small, was given its due
- voice, how anything savouring of unfairness was ‘avoided, and how dead

locks were résolved by a pervading spirit of -compromise. L .

' \ ~Canada -

- vo.o Onthe very first day of the Quebec Conference which framed the basis
~of the Canadian Constitution, it was proposed, «“ that in taking the votes on all
. questions to"be decided by the Conference, except questicns of order, each
« Province or Colony, by whatever number of delegates represented, shall
- have one vote and that in voting Canada be considercd as two Provinces .
.1t should be remembered that at that time ‘* Canada *” was a single Province
+ . rconsisting of Ontario or Upper Candda and Quebec or Lower Canada. Under
- the new Constitution, these two halves of old Canada became separate Pro-
.. vinces. - This explains why in the matter of voting upon the new Constitution
Canada was.considered as two Provinces. In other words, what the Con-
*“ference did was to give one vote to each unit ofthe new Union. It may fur-
‘ther be mentioned, that at the Conference Canada (Ontario and Quebec) was
“‘represented, by 12 delegates, New Brunswick-by 7, Nova Scotia by 5, Prince
Edward Island by 7 and Newfoundland by 2. In spite of this unequal re-
‘presentation, the units were given equal voting power. ;. ol ‘

" ‘Next day (on October 11, 1864), the Conference adopted the following

- rules of procedure :— .

ST L :That; _freé: 1nd1v1dual discussion and sugéeétioﬁ be allowed
-~ place.as if in Committee of the Whole:

8. That affel‘Aqﬁ,elst,iQn"Pﬁi‘;;:ﬁO-diSéqssion be a‘lylowea.;i‘»‘ e

-2 ‘That all motions and the discussions and votes thereon be in the :ﬁrst

4. That each Province ‘rt‘éti;re féf‘éonsultation after question put. ' ;
- 5. That afﬁér:t’he scheme is-settled in Committee of the Whole,-all the
. ~resolutions be reconsidered as ifwith Speaker in the Chair.



6. That just beforu the breakmg up of the Conference , the minutes be
calefully gone over and settled, with a view to determmmg what
is to . be submltted to the Imperial and Provincial Governments
and what is to be published for general information.

- Lot us sce how the proceedings were actually” conducted by takmg a
‘concrete case: On October 19, 1864, the Conference debated a proposal
that representation to the House of Commons, that is t0 say, the Lower House
of the Federal Legislaturc, should be. on the basis of population.  Prince
Edward Island, which would have besn entitled only to five members out
- of nearly 200 on this basis, objected but the motion was carried, all the others
voting for it. Thereupon Haviland (for Prince Edward Island) observed:

© - -“Prince Edward Island would rather be out-of the Confederation than con-

sent to this motion. We should have no status. Only five members out of
194 would gﬁro the Tsland no position.” . Tilley (for New Brunswick) pointed

out that it had been fully understood at a.previous Convention at Charlotte- -
town that representation would be on a population basis. Palmer (for Prince
Edward Island) protested that thore had been no such understanding at
B C‘mrlottb own and that repres>ntation by. population is not applicable. when a.
‘ herua,ln number of Provinces. some with no public debt and low. taxatlon,

others with ‘a heavy debt and high taxation - are throwing their resource inte
- one Confedération and giving up their own self-government and individuality.
" Bhea (for Newfoundland) supported Tilley.. Coles (for Prince Edward Island)

-also ‘suppoted - Tilley and, rugru;tvd his own collcague Palmer’s attitude.
“Gray (for Prince Edward Tsland).also thought that the population basis had

R

been fully aceepted at Charlottetown. Galt (for Canada) requested the Prmca L

‘Edward - Island- delegates to reconsxdm their decision; observing that “it -
‘would be a matter of rbproach to us that the smallest Colony should lesve

- .‘us,, Wholan (for Prince ~ Hdward Tsland) who had come. prepared to vote

with’ ‘Haviland’ and Palmer, also- suggested. reconsideration. * I do not
think, however, I-could say that I was satisfied with Lhe\representaﬂclon of ﬁve
. in the Federal Houss of Commons We are in an isolated position. - Our.re-
*sources are large, and our people would not be content to give up their prusent :
- benefits for the represcntation of five members. ‘It may be said that the Con-

- federation will go on without Prince Edward Island , and that we shall even-

tually *be forced in. ' Better, however, that, than j:hat we_should willingly
~go into the Confederation with that representation, But if the Government
~who form the delegation will take the responsibility on them; T may support .
~them ”. Next day, Palmer said that he had been under a misapprchension . -
the prevmus evening and. that he had since been told by his collegues from
Prince Edward Island that the -financial settlement  would follow~ the
~discussion about representation and that the matter of representation would’
depend on the financial resolutions.” He conceded that that might alter his
positi()n The matter was not, howéver, put to the vote again and the deci- -
- sion already taken remained.. [The subsoquent history of this affair can be
briefly told. - Ultimately, Pririce Edward Island refused to enter-thé Umon, B
~and hence section 146 was inserted in the British North America Act providing
thap “ it shall be lawful for the Queen, by and with the advice of Her-Majesty’s
Most Honourable Privy Council, on addresses from the Houses of the Parlia-
‘ment of Canada and from the Houses of tho respective 1eg1s1atures of the = .
*~ Colonies or Provinces of Newfoundland. Prince Edward Island and British
Columbia, to' admit those Colonies or Provinges or any of them into the Union -
- ete. on such terms and conditions in each case as are in the Addressas expressed -
- and-as the Queen thlnks ﬁt to a.pprove sub]ect to the nrovxsmns of the Act
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( ete ” In 1873 forced by ﬁnanmal circumstances, Prmce Edward Island sought
and obtained admission into the Dominion with a representation of six mem-
-bers in' the House of Commons on the ground that its populatlon had increased
~ sines the census of 1861;] :

Two points are clear from this brlef account —

(1) There was complete freedom of discussion at th> Conference, the
'delegates from the same Province often taking opposite sides.

(2) The Conference was-most anxious to obtain the concurrence of
every unit, however small : N

. Australia -

At ﬁhe Australian Convention,  which framed the Commonwealth Act,

- the voting was not by States ; but as against this, it must be noted that each

~of the States, large or small, had the same number of delegates, ten. There

were in all five States at the Convention, two of them (New South Wales and

» Victoria) large, and the other three small in point of population. Thus, on the

~whole, the representatives of the smaller States were in a majority. The

- following extract from *“ The Annotated Constitution of the Australian Com-

- monwealth ” by Quick & Garran (p. 172) will serve to show that although

* at first the majority were inclined to rely merely on their numbers, ultimately 2
more accommodating spirit prevailed :—

s - “Then, on ths 13th April (1897), commenced the last great debate on
~the Money ‘Bill clauses—a debate = which, though it occupied but two days,
~was cartainly, the most momentous in the Convention’s whole history. It

establish>d - the rescognition by the Convention ‘of the fact that it was a

. magotiating, and not a legislative. body ; that the decision of a majority of

. repres? *nta.twes within that Chambar want for nothing unless it were a decision
~ which was acceptable to ths people of all the colonies. Had that fact and its
conssquences not heen recognised, the present prospects of Federation must
have been wreck>d and at the outset there.ssemed some danger that this
might happ n. ~ Sir:John Forrest, for the small States, announced cheerfully

~and often that ‘wa have a ma,]orlty ; and it seemed for a time thatthe equal

representation of the colonies in the Conventmn—a necessary principle in an
assamblage of contracting States would exercise an undue influence on the

form of the Constitution. - The recognition of the fact that they must defer -

-to the wishes of majoritiss outside marked the turning point of the Convention,

 and’ the entry = of the really federal spirit of compromise a spirit which
hencaforward graw, slowly and steadily through all the sittings of the Con-
ventlon and. spreaﬂ. from the Convention to the pﬁople P

-South Africa

Inthe South African Convention, the Provinces were not equally represe~
‘nted, nor did they vote as single units it must, however, be remembered that

- the Union of South Africa is not a Federation, but a leglsla,trve Union i in which
T the Provmees can hardly be sald to be autonomous ’

Can We adopt this mode of woting (accordmg to ‘which eaJch Province

. wvofes as-a single unit) in our Constituent Asss embly, whether at the Union
“level or in the Sections ¢ Ther : will be cortain difficulties : first of all, what
~about the Indian States ¢ Wil each of them; large or small, also vote as a
- gingls unit ? If so, they will swamp the Brmsh Indian vote. There wil bea.
smula,r dﬁﬁculty, though not of the same order, in- respect of th° Chlef

%



5

Commissioners’ Provinces. These difficulties are not insuperable. For exa’mple
some such modified rule as the following may be adopted :— :

() Onall questzons relating to the provisions of the new bonstltutxon

- on which a division is challenged, the votes of the representatives of the Pre- -
vinees shall be recorded Province-wise in the division-lists and of the Indian
States in a separat~ group T and the Chairman in announcing the result of the
division shall announce s parately — - :

(@) the total number of Ayes and Noes in the ordlnary Way, and

(b) the total number of Ayes and Noes among the Governors’ Provinces,
each such Provines being counted as a single unit, affirmative,
negative, or neutral accordmg to the result of the division w1thm

" the Province.

o (2) No such: question shall be declded W1thout a ma)orlty both . of (a)

~ and () -
~ This is to be Wlthout pre]udlce to paragraph 19 (vii) of the Ca,bmet .
Delegation’s Statement. -

The reason for special, treatment of Governors’ Provmces is—

(1) that unlike Indian States they have no option but to be in the
Federal Union, and

(2) that unlike Chief Commlssmner s Provinces they are for the most -
part to be autonomous..” - : - o

There are other solutlons possﬁ)le Whlch it is unnecessary to detail here

. Frammg of the constltutmn in two or more stages thh a.n interval for crmclsm
. ' Canada

" The Canadian Constitution was in effect framed in two stages with

an interval for provincial criticism. The resolutions of the Quebec Con-
ference, 72 in number, were passed between October 10 and October 29, 1864.
They were then submitted to the several Provincial Governments with a view
to their being brought before the respective legislatiires for acceptance. The
result proved a great disappointment to the advocates of Federation. Only
the legislature of one of the Provinces, Canada, accepted the relsolutions.
"The Prince Edward Island legislature openly repudiated its own delegates.
All that the legislatures of Nova Scotia and New Brunswick could be induced
to do was to agree to appoint new delegates “‘to arrange with the Impenal
Government a scheme of Union which would effectually ensure just provision
for the rights and interests of the Provinces, each Province to have™an equal . -
voice in such delegation, Upper:and Lower Canada being for this purpose
considersd as separate Provinces”.  The new Brunswick legislature asked in
addition for a provision for the immediate “eonstruction of the inter-colonial -
railway.. Newfoundland’ definitely refused to come into the Umon and is =
still outside.  In Decomber 1866, the new delegates of Canada; Nova Scotia
and New Brunswick met at the Westminster Palace I—Iotell in London and

" recongidered . the Quebec resolutions. *Certain’ modifications ~were found
‘necessary to make them more acceptable to the several Provinces.. The
69 modified resolutions formed the basis of the British North America Act.
In effect, therefore, the draft was prepared in two stages, first at the Quebec
“Conferencs in 1864 and then at the Westminster Palace Hotcl Conference in
1866 ~with an 1ntcrval for crltmlqm by the provmmal leglsla,turcs

R
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. 4‘:,;' R 1 T Austmlm and South Afmca

; m Austrd‘la, and. E:outh Afnca, the same plan ‘was dellbemtely adoptf’d
- from the very start. The Australian Convention first' met at Adelide on
 March 23, 1897. The proceedings lasted a little more than a month and at
the'end a "Bill was settled, which, though it did not represent the unanimous
voic: of the dolegates, at least bore witness to a gradual rapprochement

- among thsm which promised well for the future. The next s2ssion was held

~at Bydnsy in S:ptember 1897. During the interval the Bill was considered

- in th> various State Parlisments. . The last ssssion-was held at Melbourne

‘betwaon January 20, 1898, and March 17,71898, from which the Bill emerged.

" in its findl shap>. Thus, a.mnl:n time was given to the ssveral States to cmtxo
cis3 th> first draft bofors th> final form of the Bill was settled. -

: Similarly, in Sout‘q Africa the Convention held its first session at Durban in
- “Octobar 1908, and than adjournad to Cape Town where it completed the first -
" draf by the end of ths. first woek of February, 1909. The Bill'was then
‘submittad -to the Parliaments of the four Colonies for approval. The final.

sossion was held at Bloamfontein which considered the various amendnents

" proposad by the: saveral Parliaments ; by June 1909 the new. Constl’tutlon
had baen ace ptpd by all the four Coiom“s

;-

. Thesn pwe"-\dents show another way. in which provineial co- oparatlon
can be sscured : the drafting of 4he Constitution must be done in two or more
stages with an interval for-criticism in the various Provmces

% Fu’st drai‘t oi‘ Provmma,l Conshtutmn by Provmclal Comm1ttees.

. So far. as I“ldm is concernsd, ye et another way which suggests its>lf is
" that the initial drafting of the provincial Constitutions should, where possible,
- be entrusted to Corlmlt’oens, of the Sec ctions consisting only of representatives
“of the, particular Provines concornod. The draft can then be considered by

the Ssction as a whole.. Thus, tha provmc:lal Consmtutlon for Assam may,

o first be draftod by the Agsam roprosentatives in Section * C 7 and, after an

" ‘interval for criticism by the Assam legislature, the Section as a whole may
; connld :th”" draft a,nd settle the final foun of the B}H

i

L CHOICE OF THE CHAIRMAI\ o

5 Ciwo s "
N ’I.he Conwnmon that framed the Constltutlon of-the’ Um’oed States m')t -
in Phlla,dAlphla. on-May 25,71787." Its first duty was to choose a Presiding
* ‘Officar. . “ As president of ‘the state in~whos2 capital the convention was
' meeting, as wall as by virtue of his-age and reputatlon Franklin might have =
. considared himself entitled to that honour. -But when the session opened
- on th> morning of th> twvnty -fifth with a majority-of the states in attendance, -
- Robert D Morris ‘on bshalf of the Pennsylvania dslegation formally propobad’ .
© George Washington for*pr\,mdent Franklin, hirself was to have madé the
nomma.tmn but as tha waather was stormy he had not dared to venture-out.”
" No'other nymes were offered; and  the. convention proczeded at once, but -
" formally, to ballot upon the nomination. Washington was declared to be
'-unammounly elected, ~and was formally conducted to the chair by Robert, '
« Morris and John Rutlﬁdg\ . #(““The Framing of the Constitution’” by Farrand :
" p. 55.) -1t must'be remembered that Benjamin Franklin was-at that time a
. wvery old man , 81 years of age, so -féeble that-all his speeches had to be read
for him-by. }m ‘collea,gue Wilson. - Though highly respected,, he does ™ not .



- the question was to be put, upon the adoption of the completed Constitution,

74

'appear to have taken & very prommdnt part in 1 the pmceedmgs except for a"

 memorable observation which he made at the end wnile the last members -
-were signing the completed Constitution. -  Dr. Franklin looking towards
the President’s Chair at the back of which a rising sun happencd to be painted -

observed, to a few members near him that Painters had found it dlﬁ'cult to

distinguish in their-art a rising from a setting sun. I have, said he, o7en and .

often in the course of the Session, and the vicissitudes of my hopes and fears - -
as to its issue, looked at that behind the President without being able to tell -

whether it was r1s1ng or sotting: But now at Iength I have thé happiness,
to know that it is a rising and not & setting Sun.” (Farrand,-op., cit., p.194.)
{eorge Washmgton who was chosen President, was 55 years-of age
at the time and at the height of his popularity.. The successful outcome
of the Revolution had silonced all criticism of his conduct of the war and his
retirement to Mount Vernon had appealed to the popular imagination.- The

feeling towards him was one of devotion, almost of awe and, reverence.  Of -
his part in the makmg of the Constitution, Farrand writes :  “The parts which

. ‘were taken by various men in the debates of the convention will be partially

brought out in describing the proceedings, but it  seems worth while to notice

one man who took no part in the discussions but whose influence is.believed . -
- 1o have been important.-  That man was George Washmgton, the presiding

A striking instance of Washmgton $ personal influence may be found in

- officer of the convention. His commanding presence and the respect amouunt-
.mg almost to awe which he inspired mubt have carried weight , especiaily
- in so small a gathermg in the ¢ ‘long réom ’ ’ with the preslden’o sitting on a
© raised platform.” (Farrand, op., cit., p. 64.) '

an incident which occurred towar ds theclose of the Convertion. . Just before

-

“one of the delegates said that if it was not too late, he would like to see the

. ratio of representation in the Lower House of the Congress changed from,

one for every 40,000 inhabitants to one for every 30,000. inhabitants. This

" suggestion had boen made at an ¢ arlier stage in the Conventxon and had been

‘

re]ected Neveltheless, when Waghmgton rose to put the question, he
said that although he recognised the impropriety of his speaking from’ the

“Chair, hé felt this amendment to be of such consequence that ‘‘ he could: not

forbear oxpressing his wish that the alteration proposed. might take place ”

”150 S . o IR
' e ‘ Oanaafa e .

The Quebec Conference met in what was then & part of the Provmce “of
‘Canada. “The Prime Minister of Canada, Sir Etinne Pascal Tachg, aged 6Y

sbeonded by Tﬂley (\Tew Brunswmk)

; A'u,.,tra,’m o E
Unhke the Phﬂadeiphla Conventlon and the Queoec Conference, the

& Aus‘crahan Convention held it s sessions in pubhc and we have therefore a full

- Not a single ob;]ecmon was made ‘and the ehange was then unammousl‘y agreed -

“was elected Chairman, being proposed by Gmy (Pvmce Edward Islana) and ‘

record of what took place. The first session was held in Parliament House,

Adelaide, SouthAustralia; on Monday, March. 22, 8197." The delegates met :
4n the House of Assembly Chamber at Parliament House, -Adelaide, -The

{lerk. of the. Legislative -Council of Adelaide read out the various-Proclama-

~¢ions relating to the mseting of the Convention and the certificates of appoint-" - :
went of the rep1ese11 atlves to the Conventlon for the vanous States. He} e
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_then requested the delegates to attend at the table and sign the roll. There-
after, Sir Joseph Abbot, a delegate from New South Wales, propose‘d Mr.
Kingston, Premier of South Australia, for the office of .President in the
following terms : * It is a-very pleasing duty to me to follow what has been
the established precedent in reference .to these Conventions. For ‘many
yoars past in the colonies in which ‘they have been held, inyariably the .
‘Premiers of the colonies have been chosen to preside over the meetings of the
Conventions, and that is a rule there is no¢justification in departing from on
the present occasion.” Sir Graham Berry, a delegate from Victoria, seconded
* the nomination : * Following the precedents which have always prevailed

in_ the ‘Australian .Colonies, that the Premier of the Colony in which the - '

"+ Convention is being held shall preside, I think the motion will be unanimously
' carried. and that Mr. Kingston’s election will meet with the approval of the .
* delegates.”” There was no other nomination and accordingly Mr. Kingston
was elected President. . Y ' , :
R T TIE F . Sauth Africa s
- The South African Convention held its first session in Durban (Natal)\
on October 12, 1908, - Lord (then Sir Henry) de Villiers, Chief Justice of the
Cape Colony , was chosen President and Ex-President Steyn of the Orange
River Colony was elected Vice-President. The Chairman had the right of
speaking and voting and in the event of an equality of votes he had a casting
" vote. In acknowledging the-honour conferred upon him, he said, among
other things, *“ Failure is certain if we start with a feeling of distrust and sus-.
picion of each other and with the sole desire to secure as many advantages
~ as we can for our respective political parties or our respective Colonies. Success
- is certain if we give each other our fullset confidence and = act upon the-prin-
" *ciple that, while not neglectful of theinterest s of those whohawe sent ushere
- we are for the time being representatives of the whole of British South Africa.”
" (“The Inner History of the National Convention of South Africa ”’ by Walton
L op.40). - T e e -
N T - III. LANGUAGE TO BE USED
‘The question of language arose in an-acute form in the South African
Convention. - It was found that though all the members could follow speeches
in the English language, some found a difficulty in expressing themselves
‘in any tongue but Dutch. . It.was therefore arranged that Dr. Bok, the
Secretary to the Prime Minister , should attend the meetings and act as inter-
- 'preter.  General Botha spoke almost invariably in Dutch and so did several -
* other delegates, while some of the bilingual speakers used either the one
. language or the other. Whenever Dr. Bok’s services were requisitioned,
-the speech took twice as long to deliver as when spoken in English. However,
there was the best possible understanding among the members on this subject.
throughout the whole of the sittings and no difficulty whatever was expe-
~rienced. - (Walton, op., cit., pp. 37, 38). ) ‘ '
: "1V, WHETHER SESSIONS SH

OULD BE QPEN 6R ¥ CAMERA :
I 5 u.s.4. .. i

- The sessions of the Philadelphia Convention of 1787 which framed the -

Constitution of the U. 8. A. wero strictly secret and sentries were planted -

- without and within the building to-prevent any person from coming near:

~ The convention also.adopted a rule that *“ nothing spoken in the House be

R . LT X .
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printed or othermse publighed or communicated without leave .  There were:
- of course many rumours current as.to what-was being done in the Convention
and at one stage when serious differences of opinion threatened to disrupt the
Assembly, the following inspired item of news appeared in the press: *‘So
great is the unanimity, we hear, that prevails in the Convention, upon all
great federal subjects, that it has been proposed to call the room in which
they assemble—¢ Unanimity Hall’,”” 1t is related that on one occasion’ -
quite early in the proceedings one of the members dropped. his copy of the
- agenda on the floor and it was.picked up by another delegate and handed to
the President, General Washington. ~After the day’s debate, the President
rose from his seat and reprimanded the member for his carelessness: ‘I
- must entreat Gentlemen to be more careful , lest our transactions get into the
-newspapers and disturb the public. repose by premature speculations. I
_ know not whose Paper it is, but there it is (throwing it down on the table),
let him who owns it take it.” He then bowed and qmtted the room. - None
. dared to own the paper.

The reason for adopting this rule of secreey was that any pub‘lca,tlon '
of the opinions of members “ would be an obstacle to a change of them on

convwmon and mlght furnish handles to the adversaries of the result of the
meeting , , . , :

Canada

o

‘At the Quebec Conferenee which framed the basis of the (janadmn Con-

stitution, correspondents representing Canadian, British and American news -

-papers submitted a memorial asking for facilities to report the proceedlngs
The Secretary to the Conference told them in reply :

- Whilst the members of the Conference fully appreclate the motives
by which you are actuated in your communication, and are equally-
sensible of the deep interest: \naturally felt by the people of the several
British North American Provinces in the objects of the Conference, they
cannot. but feel that it is inexpedient, at the present stage of the pro-
ceedings, to furnish information which must, of necessity, be incomplete ;
“and that no communication. of their proceedings can properly be made
until they are enabled definitely to report the issue of their delibera-
tions to the Governments of the respectlve Provmces (Pope’s “Confe- .
d°rat10n Documents ”’, p. 11.} .~ . :

B Austmlm S L .

- On the first day of the Adelaide session, one of the members gave notlce -
of a motion that the proceedings of the Convention be open to the public
~ except when otherwise ordered.  The motion was taken up the next day and
“-the spﬁechee made are 1eproduced below — :

€ Mr Holder T move:

“That.the proceedmgs of the Conventwn be open to the publw excep i
when othermse ordered. ,

~ . . : * &

- T submit this motion, feehng assured that ever} member of the Convention = -
.. 'will wish the proceedmgs to be as public as possible. - We should take |
: he pubhc into our confidence at the earhest posslble moment, and whlle ,
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: ava.ﬂmg overselves of the other. powers in this Conventlon, the educative
“influenices that will be exerclsed by adlnlttlng the pubhc to this Conventlon
will ‘be largely promoted. -
~-Sir Richard Baker :. I second, the motion.

.. Sir George Turner I desire to ask whether the. proceedmgs of -
the Convention will include the Convention in Committee.

- Mr. Barton : Select Committee ? - ’

“Sir-George Turner: N o ; T understand that in Select Committee it

. ,»Would be desirable that we should discuss matters in private, but what I i
- desire’ to make clear ~is whether, when the Conve'lmon goes into

“Committee; the procs ‘edmgs of ‘the -Committee as a whole should be

.- open-to the’ pubhc I think that should be so ; and T wish- to know if
“the words are sufﬁcuently wide. -If they are I shall be perfectly satisfied.

S - The President : T take it that the words are éufﬁment]y w1de for
- the Comrmttee of the whole, butnot-for Se;ect Committees.

: ‘Question tesolved in the affirmative.”  (Official Report of the Na- :
e tlonal Australian Convention Debates, Adelmde, 1897, p. 8.) - = .

- ‘Of an earlier Convention at Sydney in 1891, which also declded to,
“ hold its meetings in ‘public, Egerton remarks : ‘

- “Rightly or Wrongly——*lgn’oly from the point of view of future
edification, perhaps wrongly in the interests of the swift dispatch of

. business—it was decided that the Convention should sit with open doors
S though the actual Work of draftmg was done 1nformally Lv sub commit--’
tees)) . L e . : -

' “\ L South Afmcaz :

The South Afmcan Oonventlon wcopied, the U S. A -and Canadlan ple-
cedents rather than the Australian i~ :

L Unhke its, Australian’ predecessme the (South Afrwan) Conventmn
sat in secret; and therefore no referenice to its proccedigns can be made.
- without & breach-of confidence. Tt is impossible to doubt the wisdom -
«-of this procedure. The questions handled were so delicate, and the
- feeling - upon. them throughout the countey:so divided and so acute,
- that it is.not concsivable that an agreement could have been reached in
- public. It is well known that, on more occasions than ons, feeling in
_ the Convention itself ran high.  Its work was only brought to a successful
_issue because no- app“a,l was posqble to the gallery. The public was
‘- brought to recognise that the result must in any case be a delicately-
. balanced equipoise, and , instead of being daily inflamed, was content to
- wait and pass a ﬁnal Judament on-the completed work.  Thus the Then -
-+ “who represented it wore emboldened to act calmly and with courage, and -
_Wlth a due sense, not only of the imimediate prosent, but of. their res--
ponsibility towards future generations. . As it was, and as must no doubt
- alwaysbe the case insuch matters, much was settled outside tho Conven-
* . tionitsslf. Compromises that seemed impossible in the formal atmosphere
. of the convention room, settled themselves sooner or later through the-
medium of personal influences. This process-of gradual solution, which
. was incessant throughout the Convention, would have b¢ en 1mpossﬂ)le: '
~in the glare of pubucxty,_ ; (“The Umon ‘of- South. Afncu ’ by Bland .
PP 39- 0L e s LRI ,
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V. RESIG\TATION or ‘VILMBERS, CO"TTROVERTEQ ELEOTIONS AND FILLIN’G OF ©
3 CASUAL VAOANCIES o “e

Thure is no prov1:10n in the Cabinet Delegation’s Statﬂme}# of May 16,
1946, as to the manner in which a member of the Constituent Assembly may -
rosign his seat or the circumstances or manner in which an election may be

~challenged or the manner in which a vacaney arising from death, resignation
or other cause is to be filled. It cannot be assumed that mombers have an
inherent right ofrosignation for example, a member of the Houss of Commons
in Engiand has no such right, although in certaincircumstances, prescribed
by law, his scat is vacaued It may well be that until there is some rule
providing for resignation or vacation of seat, a' member once clected to the .
Constituent Assembly continues as such. Moreover, as the Constituent As-
semoly is an extra-legal body and its resolutions do not immediately affect -
any legal rights, it is not certain that the ordlnary courts of law will have

v urlsdmtlon to entertain election disputes. It may be mentioned that the.
Housp of Commons provides for its own proper constitution, ‘whether in the
Matter of filing Vacancies, or deferininingelection disputes oussidest he
]urwdlcuon of the courts. or determining the right of its members to sit and _
vote in cases of doubt. In ail these matters; therefors,, the (Jonstltuent As-
sambly will have to make its own rules to fill any gaps.

VI GROUPI\TG -

It has sometimes besn contended that “freedom to opt out oxaGroup
a,lreﬁiy formed is not the same thing as frezdom to form  a Group and that
. there is therefore a conflict hetween what is recommended in paragraph 15
. {8) of the Cabinet Delegation’s Statement of May 16, 1946 and what is grant-
ed in paragraph 19 (v) and (viii). The conflict, if any, is of a kind that can-
be reduced or removed, infer alic by suitable drafting tochnique. For -
“example, the new Consu‘mhon like the Act of 1935, may be framed in
Parts : one Part, say Part I, _setting out the Provincial Constitutions,
another Part, say Part I1, setting out the Group Con wtitutions, and so ob.

As under the Act of 1935, the several Parts nced not come into foree on the -

the samo date ; it may be provided that Part I shall come into force - first
~and that Part II shail not come into force as regards any particular Pro- -
vince, until the Legislative Assembly of that Province formed after the first .

general election - held under Part® I has by resolution accepted Part II.

- MAn affirmative resolution would mean that the Province agrees to form the
proposed Group; a negatlve resolution’ would be ‘equivalent to opting out
of the proposad Group. * On this plan, therefore; freedom toform s Group
as well as freedom’ to opt out according to the Cabinet Delegations™ State-

. ment is, in effect, secured to cach Province. There may be.-other plans

* possible, e.g., those suggested under the head of Provincial Co- -operation
above ; ‘all these are matters of‘procedure to be dxecussod in due course.

P - VIL IN’I‘ERPRETATION _ ‘

The Va,bmpt Ddegatlon s Statﬂmenf of May 16, 1946 was not arafted '

with the fulness or precision of a Statute.  But it has come to-be looked -

~ upon as a kind of fundamental law and . questions  of ~interpretation of "
various words or phrases used in the document are bound to arise from *

- time to. time in the Constituent Assembly. In the House of Commons,
“thers is an officer known as the Spr‘akev s C ounsel to assist the Speakel and 5

_;“\— L o . v - m LT . : : e
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the House generally in lega,i and quasi—jﬁdiciaf matters. On this analogy,
the Constituent Assembly may have a special officer or tribunal of its own to
assist in questions of interpretation or, if it thinks fit and if the judges of

the- Federal Court agree, may refer any such questions to the judges for an
: a,dv1sory oplnlon .

VIII. PROCEDURE GENERALLY
As regards general procedure the Austrahan Convention adopted the
‘standing orders and practice of the South Australian Assembly. Following
this precedent;, the Constituent Assembly may adopt with suitable modi-
‘ ﬁcatmDS, the rules and sta,ndmg orders of the Indian Logislative Assembly.

————



OPTING IN AND OPTING oUT

1. The case of Queensland. —The following extract.s from the ** Hlst;orlcal
Introduction to the Constitution of the Australian Commonwealth ** by Quick
and Garran are relevant. In order to understand the extract it may be of

assistance to remember that the Convention, which drafted the Australian
Commonwealth Constitution; began its first session in 1897, the idea of.such
a Conventlon having been decided upon at a Conference of Premic s in 1895,

ExTRACTS ’ /

: The Premiers’ Conference.—* The Conference of Premiors met at Hobaxt
on 29th January, 1895, the Premiers present being Mr. Reid (New South
Wales), Mr. (afterwards Sir) George Turner (Victoria), Mr. (afterwards Sir)
Hugh M. Nelson (Queensland), Mr. C. C. Kingston (South Australia), Sir
Edward Braddon (Tasmania), and Sir John Forest (Western Austraha) The
following resolutions, submitted by Mr. Reid, were carried :— )

(1) That this Conference regards Federation as the gréat and pressang :
question of Australasian politics.

(2) That a Conveation, consisting of ten representa,tlves from each
colony , directly chosen by the electors, be charged with the duty
of framing a Federal Constitution.

(3) That the Constitution so framed be submitted to the electors fox;
acceptance or rejection by a direct vote. :

! (4) That such Constitution, if accepted by therelectors of three or more
colonies, be transmitted to the Queen by an Address from the
Parliaments of those colomes praymg for the necessary legislative
enactment.

(5) That a Bill be subml‘oted to the Parhament of each colony for the
purpose of giving effect to the foregoing resolutions.

(6) That Messrs. Turner and Kingston be requested to prepare a draft
Bill for the consideration of thls Conference (pp 158-159, op.
C'lt ) % #* S

“On 6th February the draft Bill prepal ed, by Mr Turner and Mr, ngston
was ‘considered, amended, and agreed, to as the draft of a type of Bill suitable
~ for giving effect to the resolutions of the Conference ’. ~ Mr. Reid intimated that -
" “so soon as practicable after the reassembling of the New Seuth Wales Parlia-

ment his Government would introduce a measure providing for the chief ob-
‘jects of the Bill as defined in the draft’. Messrs. Turner, Kingston, Nelson and’
~ Sir Edward Braddon intimated that as soon as New South Wales had*passed -
the Bill they would follow suit—Mr. Nelson, however, reserving the rlght to.
dispense with the direct reference to the electors.”. . (p. 159 0p. cit.) * '* Ee

‘ New South Wales having redeemed her pledge and led the way; other
colomes were not slow to follow™. - (p. 161 op- eib.) *OE *

“ Queensland and Western Australia were now being waited for. But Sir
Hugh Nelson, the Queensland Premier, had meanwhile discovered, difficulties
. in the Way of passing a Bill in the form agreed upon. Queensland was tri-
partite in interest, the North and the Centre being arrayed against the-South in
~their demand to be erected into separate colonies. ' This question of separation
became interwoven with the question of Federation. The North and the Centre
~looked forward to Federation, not only for its own sake, but also as a step to- -
wardssub-division ; whilst Brisbane and the South feared that their trade would
suﬂ'er from open competltlon with 1\Iew South Wales and 1ts metropohs Each™

18
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of the three divisions preferred to have separate - representatlon in the Conven-
‘tion rather than to trust to the chances of a single electorate. Moreover, the
Government and- a large section of the Parliament favoured Pa,rhamenwry
rather than direct election. . Sir Hugh Nelson accordingly provided in his Bill
that the Queensland representatlves should be elected by the members of the
; Leglslatwe Assembly, grouped according to the three great districts. ' The
Premiers of the four colonies which had substantially adopted the model Bill
]omed in a remonstrance against this departure from the Hobart understanding;
_but without ayail.  Sir Hugh Nelson proceeded with the Bill, but somewhab
“half heartedly, without committing himself to the whole of the “process, and’
. reserving to the Parliament the right to send the Constitution to the people aro
“not,“4s it pleased. - He made no profession of bemg an-ardent. federalist, but
" argued that it ‘could do no harm to have a voice in framing the Constitution,
thh ‘they would, afterwards be free to accept or reject. On the motion for the
- second reading, Mr.: G: S. Curtis moved an amendment affirming that no
. Enabling Bill would be acceptable Whlch did not provide for the election of
“ repregentatives by direct popular vote. ~ This was negatlved by 36 votes to 26
~-and the Bill passed the Assembly in July, 1896.  But in the Council (s.e.; the
- Upper House) it was not unnaturally claimed that if the election was o be
n \Parhamentary, both Houses should. take part in it ; and accordingly the Biill
¢ was returned to the Assembly amended to that effecb The.Assembly, however, '
- denied the representative character of a nominee House. The difference
‘between the Houses proved irreconcilable ; and in N ovember—thouoh Mr Reid -
3011rneyed to Brlsbane to. ass1st a se‘sﬂement—the Bill was laid aside.’ (p. 162
op czf)

Thus, Queemland opted out of the Conventlon soto speak ‘at the begln-
mng ‘But, the sequel is, interesting. . The Cornivention, with representatives
from the’ other States, proceeded \with the Constltumon making without |
~ Queensland.’ :Then there was another Premiers’ Conference in 1899 after the
Constltu’mcn had been drafted, for the purpose of considering . certian sugges-.
* tions. made by New South Wales. ~At_this Conference Queensland was re- -
presented by its :new Premier. - What happened when the amended draft of
the Constitution was sent round to the States for adoptlon is thus described :—

- “The real interest now centred in Queensland. ~The Premler Mr. chkson '
‘ably . supported by hIS colleague, Mr. R. " Philp, took up the cause with en- -
thusmsm ol  One difficulty t6 be faced was that Queensland—though .
“.it had been a,bly represented at the 1891 Convention, whose work was the
~'basis ‘of the draft- Constitution now: presented—had, through the fault of its
.. politicians, taken no - part (except through its Premier, Mr Dickson, at the
~ Premiers’ Conference) in the actual framing of the Constltutlon " Ultimately
- however, in spite of this drawback the a,mended draft Constitution was accepted ’
by Queensiand at a referendum by 38,488 votes against 30,996,

_ - Thus, although Queensland opted- out at the begmmng and. . deprlved itself
- of a voice in the.making of the Constitution, it-opted in at the end with a sense -
of grievance agalnst those who were respons1b1e for the initial optmg out.

2, The case of Prmce Edward Island and Newfoundland 7 The task -of

" “framing the resolutions on which the British North America Act was based— -
" “the task so’ sueceszully performed at Quebec in October, 1864—-was achieved
“by the thirty-three men who in Canada today are always spoken of with venera-

4 tionas the Fathers of Confederatlon » (Porrltt’ ‘Evolutlon of the Dommlon
} of Canada” (p 208. ) ’
: AN SR e
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“ At the Quebec Convention the Umted "Provinces (Quebec and Ontarlo)

~ were represented by twelve delegates ; Nova Scotia by five ; New Brunswmk by
- seven ; Prince Edward Island by seven ; and. Newfoundland by two.” (op cu‘

p. 209. ) :
“These resolutions (.., the Quebec resolutxons) havmg been adopted by the'

~ legislatures of the United Provmces (Quebec and Ontario), Nova Scotiat, and

New Brunswickt, they were embodied inthe British North America Act which -
was passed by the Imperial Parliament’”. And, in a footnote, “Newfounland
and Prince Edward Island withdrew from the negotiations™after~the Quebec
Conference, although Prince Edward Island came into Confederatlon in 1873”

(op cit., p. 200.)

Owing to the withdrawal of Prmce Edward Island and N ewfoundland the
British North America Act, 1867, contains two sections prov1d1ng for thelr -
subsequent admission :— ;

Sectwn 146 :—

~ «146. Tt shall be lawful for the Queen, by and with the advice of Her
Majesty’s Most Honourable Privy Council, on Addresses from the Houses of the
Parliament of Canada, and from the Houses of the respective Legislatures of

- the Colonies or Provinces of Newfoundland, Prince Edward Island, and British -

Columbla, to admit thoqe Colomes or Provinces, or any of them mto the Umon o
ete.” - : -

Sectwn 147 — R Do :
“In case of the admission of New Foundland and Pnnce Edwcu"d Island or.

/

~ either of them, each shall be entmed to a representatlon, in thP Senate of

i

Canada, of Four Members, etc

L

R 1873, the Dominion secured a new member by the entrance into it of- ,

" Prince Edward Island under the terms of the same séction of the Bntlsh North- -
-America Act as that which applied to British Columbia. In this case financial:
~ exigencies -effected what had hitherto. proved . impossible. * * . *1In 1895

Newfoundland , under the stress of financial failures, sought~ to j join the Confed-- |

- eration ; but the Dominion Ministry was not quick to.seize the proffered hand,
-and the opportunity, once missed,-has never recurred.” - (Introduction to

Egerton’s “‘Federations and Unions in the Bntlsh Empire”, p. 38.) - ,
It is clear from these extracts that both Prince Edward Island  and B

~ Newfoundland participated in the Quebec Convention, which framed the basis

of the Canadian Constitution ; they subsequently “opted out” and remained -

.- outside the Federatlon “then owing to financial difficulties,-Prince Edward -
" Island “opted in”’; but Newfoundland although at one time desirous of opting

s \ in, lost the opportum’ov and stﬂl remams outside the Federation.: ~ -

“ fActually, the Quebec Resolutions were adopted only. by the legislature of the Umted
Provinces: They were subsequently adopted, with slight modifications, by the delegates of " :
Nava Scotia and New Brunswick, as well as of the United Provinces to the Westminster Palace

- "Hotel Conference in London and were then embodied in the British North America Act. (See :

Egerton's “Federations a,nd Unions in the British Empire”’ Introductlon pp 31-—-33) ’






LINGUISTIC PROVINCES AND REGIONAL
ARRANGEMENTS ()

One of the most difficult problems in the frammg of India’s new Constltu-'
tion will be to satisfy the demand for linguistic Provinces and other demands
of a like nature without creating a large number of new Provinces. In the .
first place, it may be contended that the creation of new Provinces is incon-
_sistent with the Cabinet Delegatnon s statement of May 16 ; for, sub-clause (v)
of paragra.ph 19 lays down that ‘ Provinces should have power to opt out of
groups in accordance with the provisions of sub-clause (viiz) ”’, and sub-clause
{viit) goes on to say that ““such a decision shall be taken by the leglsla,ture
of the Province after the first general election ‘under the new Constitution
These statements may be held to imply that the integrity of the existing Pro-
vinoes is to be preserved at least until the first general election under the new
- Constitution ; for, otherwise, the new legislature will not be of the Pravince .
~ and the nght of opting out given to it will be defeated. It may therefore
- be urged that the ex1stmg boundaries of the several Provinces are not to be
disturbed under thé new Constitution at least initially. - But, whether per-"
missible under the Cabinet Delegation’s scheme or not, the creation of a
number of new Provinces with separate governmental heads etc. will mean an
inorease of expenditure as well as a fragmentation of financial resources. = The
problem will therefore arise how the desire for separation of distirict racial
-or linguistic areas can best be met without creating separate Provinces.
Similar problems have arisen elsewhere and it is instructive to see how they
. were solved or sought to be solved. :

1. HUNGARY BEFORE WORLD WAR I

Between the Compact of 1867 and. the end of World War 1, Austna. and
Hungary were separate States under a common monarch. In Indian termino-
logy, we may describe them as two Provinces forming a loose Union. The
head. of the Umon was styled *“ Emperor of Austria etc., and Apostolic King
of Hungary ’ ; the Union dealt with the three common -subjects of foreign
affairs, defence, and finance. The Union executive consisted of three Minis-
ters—one for each of these common subjects—appointed by the Emperor- -
King. The Union legislature, if it may-be so called, ¢consisted of two delega-
tions, one from Austria and the other from Hungary, each composed 6 60 mem-

- bers, of whom 20 were chosen by the Upper and 40 by the Lower Chatber .
of each of the two provincial legislatures, the delegations being re-elected every -
_ year. The delegations were summoned, to meet by the Emperor-King at least

. once & year. The two delegations sat separately- except when they dlsagreed "

about any measure, in which case there had tobe a Jomt-sossmn '

Turning now to Hungary as a *“ Province ”, we find that the provmclal L

~head was, as already stated, the same as the head of the Union, being styled

in that capacity as the King of Hungary. As head of the Province, he had '

power to summon, adjourn and dissolve the provincial legislature (that is to

say, the Hungarian Parliament) and to appoint the provincial Ministers.

The provincial legislature was composed of two Chambers, the' Upper, known

as the Table of Magnates and the Lower, known as the Table of Daputies. -

The Upper Chamber contained a large number of hereditary members as well

-~ as & certain number of others the Ta,ble oﬁ Deputles con’oa.med 453 elected
,members. : .

";7‘ ,
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Now comes a partxcularly interesting feature.. Within the ““ Provinee "
- of Hungary was the sub-Province of Croatia inhabited mainly by the Croats,.
~ araoce distinct from the Magyars of Hungary. This sub-Province had its own
Jegislature, the Croatian Diet, consisting of a single Chamber of 125 members.
Certain subjects, including provmcml finance, were reserved to the ‘‘ provincial
legislature ”* (that is, the Hungarian Parliament) as being of common concern-
to all parts-of the Province, including Croatia. Other subjects were left to
" the Croatian Diet. The head of the sub-Province was the same as that of the
Province, namely, the King of Hungary, who in that capacity was styled King
of Croatia. As head of the sub-Province, he summoned, adjourned and
" dissolved the Diet and also appointed the Croatian executive. -The Croatian
~ Diet had the right to elect 40 members to the Lower Chamber of the provincial -
legislature (that is, the Hungarian Parliament) and 3 of the nonheredltary :
members of the Upper Chamber.. The Deputies from Croatia in both these
" Chambers were chosen for the term of the Hungarian Parliament, but in case
~the Croatian Diét was dissolved earlier, they were elected a.fresh " Further,
_~the provincial Cabinet, that is to say, the Hunga,ma.n Cabinet, always contained -
"~ a member specially designated to supervise relations with Croa,tla What was
more, the provincial delegation, that is to say, the Hungarian delegation to tho -
- Union legislature, which, as already mentioned, consisted of 60 members,
. had to-contain 5 Croatians. Croatian was the official language in Croatia and
.+ 'the Croatian Deputles spoke in thelr native tongue in the Hunga,rxan Parlia-
ument DR : e

o summarise; if we may call Austna-Hungary of the pre- 1914 eraa Umon,
" Hungary a Province -of the Union, and Croatia a sub-Province of Hungary
the relations between the Umon and the Provmce and the sub-Provmce were
brleﬂy these :— : - :

(1) The Union, the Provmce a,nd the- sub-Provmce ha.d & common -
. head, the Emperor-ng. , B ‘ '

S (2) Ea.ch had its own'blegxsla.ture a,nd exeoutxve deahng W1th its own
. .subjects. - e el 7

(3) The sub-Provmca had a specla,l Mlmster in the provmcla.l Cabinot.

" (4) The sub-Province had its own contingent of members, both in the
provincial legislature and in the Union legislature.

(5) The sub-Provmce had its own official language

oIt s mterestlng ‘to note tha.t besides Austria and Hungary the Umon
.conta.med the territory of Bosnia and Herzegovina. It was found imprac- -
- ticable to divide this territory between Austria and Hungary and neither half
- of the monarchy would have consented to its annexation as a whole by - the .
“other. The administration of the territory was therefore made a ]omt affair— -
‘8 Umon sub]ect under the Umon Finance Mmlster _ o k

| II IRELAND UNDER THE GOVERNMENT OF' IRELAND ACT 1920 "

The Government of Irela,nd Act 1920, which divided Treland 1nto North— ;
.ern. Iruland and Southern Ireland, proved a dead letter-in Southern Ircland
(beca,use the South objected to partition) and has survived in Northern Ireland
only in a modified form. Nevertheless, the scheme of the Act is interesting
“and well worth exammatlon for it may 3 work Where there is a common desu'e ‘
for sepa.mtlon TR G R e
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The Act, divided Ireland into .two parts, six counties in the north-east.
-forming Northern Ireland and the rcmaining twenty-six counties forming
Southern Ireland. The proportion of Protestants to Catholics in Northern
Ireland wasabout 2 : 1and inSouthern Ireland about1 : 19. Each parthad -
_its own legislature with certain limited powers. Speaking bioadly, defence, -
foreign .affairs, foreign trade, customs duties, and currency were among the -
- subjeets not included therein.  In addition, there was a Council of Ireland
_ for the whole of Ireland. It consistéd of a nominated President and 40 elected -
members, 20 from the legislature of Northern Ireland and 20 from the legis- -
lature of Southern Ireland. This Council had legislative power in respect of
certain subjects of common concern, requiring uniform administration, such -

as railways, fisheries, and contagious diseases:of animals. -

o

Both parts of the island had a common local executive head, the Lord
Lieutenant, and he had a Privy Council of Ireland to aid and advise him in
the exercise of his functions. But—and this wasthe most interesting feature of
the scheme—there were separate Cabinets for Northern Ireland and Southern -
Ireland, each Cabinet being described as an Executive Committee of the Privy
Council of Ireland. The Lord Lieutenant was to be advised by the Cabinet

of Northern Ireland in regard to the affairs of Northern Ireland and by -the - )

Cabinet 'of Southern Ireland in regard to the affairs of the South. . If we may -
translate this scheme into ¢urrent Indian phraseology, the United Kingdom

of Great Britain and Ireland formed a Union, of which Ireland was a Province. .

. Defence, foreign affairs, foreign trade, customs and-currency were among the
Union subjects. The Province had two sub-Provinces, Northern Ireland and

" Southern Ircland. - The executive head of the Union was His Majesty the King,

" that of the Province and of each of the sub-Provinces was a Lord Lieutenant
appointed by His Majesty. Each sub-Province had its own legislature and itg-.
own Cabinet to deal with its own list of subjects, and the Province had, in -
addition, a legislature to deal with provincial subjects of common concern to
both.the sub-Provinces. The two Cabinets formed Committees of a single
Privy Council for the whole Province. ~Further, each sub-Province had its -
own eontingent of members in the.Union Parliament. = - ~.' '

Which«were the subjects of common concern ? . Three were enumerated-
in the Act itself, namely, railways, fisheries and the administration of the Dis-~ .
~ eases of Animals Acts ; others could be added by identical Acts of the two -
‘sub-provincial legislatures. o o el S

* The imposition and collection of customs duties'and. certain other taxes
"-was a function of the Union. - The provincial share of the amount collected was - -
.to be calculated and, after certain deductions, to be apportioned between the

sub-Provinces by a Joint Exchequer Board consisting of two ‘members appoin= - f,
ted by the Union Treasury and one member appointed by each of the sub-

" provincial Treastties and a Chairman appointed by the head 4of the Union.

‘These, in brief outline, were the regional arrangements which prevailed
at one time in Hungary and were at one time contemplated in Ireland. Tt may
. be possible to adapt them to Indian conditions so as to meet to a considerable - -
extent the desire for linguistic-Provinces without the actual creation of new
_ Provinces. Briefly, where an existing Province contains distinet racial or -
~ linguistic areas, they can be made sub-Provinces within the Province on the -
- analogy of Croatia in Hungary before World War I or the two parts of Ireland
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" under the Act of 1920. Takmg, for example, the, case of Madras, wo may
.- consider somo such scheme as the following :—

(1) Madras will continue as a single Province with its existing bound-

&I’IBS

(2) For the more convenient tmnsacmon of the business of the Provincial

Government, the territories of the Province will be divided into

. two sub- Provmces, North Madras and South Madras, and the
~ district of Madras (comprising the city and its neighbourhood),
- the district of Madras. bemg ¢ ]omt bermtory ” between the two
“sub-Provinces,

-3 Each sub-Province will have its own leglslature and its own Cabi-

" net to deal with its own affairs,

(4) Affairs of joint concern, such as the administration of the Madras

~district, will be dealt with by a joint legislature containing an
equal number of members from the sub-provincial legislatures
- “plus an appropriate number from the distict of Madras and by a

"+ joint Cabinet containing an equal number of members from the
- sub-provineial Cabmets plus one Minister from Madras district.-

. All the legislatures, whether separate or joint, will be regarded
merely as branches, for certain special purposes, of the provincial
legislature and similarly all the Cabinets, whether joint or separ-
ate, will be regarded as Committees, for spemal purposes, of the
provmmal Council of Ministers. The Cabinets may be chosen on
the Swiss plan, all the leg1sla.tures and Cabmets havmg the same
fixed term..

-(86) The. executive head of the Prownce will also be the executwe head

of the sub-Province. For convenience, we may continue to call
him the Governor, although he may no lono'er be appointed by
~the Crown as at present.

" (6). '].‘hn Governor will be advised by the Cabmet of North Ma,dras in

- affairs relating solely to North Madras ; by the Cabinet of South
Madras in the affairs of the South ; and by the joint Cabinet
in affairs of joint concern. But all executxve action will be ex-

-~ pressed to be taken in the name of the Governor of the Province

~and be deemed to be the executive. action of the Government
- “of the Province. How and by whom he is advised on a given -

" matter is a domestic detaﬂ with Wthh the pubhc outside has no

" -concern.

(M Slmﬂarly all leglslatlon whether enacted by the Ieglslature of a

sub-Province or by the joint legislature, will be described as and
. deemed to be 1eg1slat10n of the provincial legislature. - Through
which partmular seb>of legislators the provincial leglslature acts
. for a given purpose is again a domestic detail,

i (8) Which subjects are to be rﬂgarded as matters of joint concern and

* which are to be regarded as the sole concern of each sub-Province
will be prescribed by ‘the rules of business to be made by the :
Governor on the advice of the joint Cabinet.

~(9) Each sub Provmce may have its own official language or langua o8
-(10) Provincial representation in the Upper Chamber of the . Union

Legislature will be apportloned between the sub- Provmces and
~ the district of Madras in the ratio, say, of2-: 2 : 1.  Thus,
if the Province of Madms should be entitled to send 20 members
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- to the Union Council of State, 8 will be’ ‘from North Madras,
8 from South Madras and 4 from the district of Madras. In the
Lower Chamber, the representation will probably be based on.
population and no special rule of apportionment will be needed.

. Such are the'broad outlines of the plan. Tt has several advantages :—

(a) It meets to a large extent the demand for separate linguistic Pro-
vinces. By extending or reducing the list of joint subjects, the

. degree of separation can be varied in either dlrectmn to any
desired ‘extent, so that the scheme is flexible.

(b) It avoids unnecessary overhead expenditure. -~

(¢c) Tt can be extended to the administration of excluded or partla.lly
excluded areas within a Province ; of the predominantly Muslim
and the predominantly non~Mushm areas in Bengal and the
Punjab ; of the two valleys and the hill districts in Assam ; and,
generally speaking, of distinct racial or other areas in- 1- any Pro-
vince. :

(d) It does not create new Provmces and is indeed no more than a parti-
~cular way of administering existing Provinces.

Among the defects of the plan is that it does not prov1de for a case where
the linguistic or other area is spread over two or more Provinces. - But even in
such a case, the demarcation of the portions of the area in each - Province,
which the plan compels, would be a useful step towards their subsequent -
integration when the creation of new Provinces becomes possible . Mean-
while, even if they are in different Provinces for the time being, they ean act
together by mutual agreement in cultural and social matters, implement-
ing the agreement, if necessary, by identical Acts of their respective legis-
latures. The plan may have other defects ; it is set out here only for

,consxdera,tlon as one suggested by certam precedents in other parts of the '
world.






LINGU'ISTIC PROVDT(’ES AND REGIONAL
* ARRANGEM'ENTS (II)

-

f“’” The plan suggested in the earher pamphlet on this sub]ect may at ﬁrst
sight seem cumbrous, although the actual provisions in the Constitution neces- -
sary to give effect to it are very few. The detailed arrangements will, in fact, -
have to be secured, not by provisions in the Constitution itself, but by rules of *
business framed under the Constitution. If any particular arrangement is
found to be needlessly cumbrous, it can be altered immediately by a,ltermg
“the relevant rule of busmess, no-. a,mendment of the Constltutlon bemg
' reqmred , A . v :

"An alternative plan is suggested by an analysm of the govermnental
machinery in the United Kingdom:. For this _purpose, it, is ‘useful to study
the administrative arrangements that obtained in that country, say, “in 1912,

when the whole of Ireland was still a part of the United Kingdom. . In the ,
United Kingdom Cabinet ‘- of 1912, there were fifteen members concerned » )

with" domestic administration. Of these, only four: dealt Wlth subjects of
common - concern and exercised their administrative “powers uniformly
in each of the three parts of the United Kingdom—i.e., England- (includ-
ing Wales), Scotland and TIreland. Of the rest, three ~ were excluswely
English officials, in the sense that their functions were confined to England ;-
-one (the Secretary of State for Scotland) had functions only in Scotland ;

-one (the Chief Secretary to the Lord Lieutenant) had functions ~only. in -

Ireland ; others had some functions in one part, and some in more than one.

But all fifteen were members of one Cabinet, responsible to one Parliament. °

‘There was, besides, another member in a peculiar position ; the Secretary of
Btate for India. His functions related to ‘the admlmstratxon of territory .

not included in the United Kingdom at all and not sending any repressnta- -

tives to Parliament. He was therefore provided with a Council designed to
give him the necessary local knowledge, and: although responsible : to

I’arhament he could not act, in oert.am matters, exoepb W1th the CONCUITence .

@f & majority of the Councﬂ _
. On the legislative suie alqo, alth()ugh in theory there is but one" Parha~

ment 7in practice there is some measure of regionalism. . Thus all Bills

relating exclusively to Scotland are referred, after second reading, to a
Grand Committee consisting of the whole body of Scottish members, with
the addition of 15 others speclally appointed for each Bill." -Moreover, al-

though the legislature itself is unitary, the resulting legislation is not; for - °

example, out of 458 public Acts passed during the decade 1901-1910, only

252 applied uniformly to the whole of the United Kingdom [see Mamott’ ‘

“ The Mec chanism of,the Modern State ™, Vol. I, pp. 166, 167}.. .

—Let us apply this plan to a Province like Assam and. cons1der the ‘

.arrangements that would. result. Assam comprises two . sharply-contrasted .

valleys, the Assam Valley #nd the Surma Valley, besides certain tracts form-

ing the ‘excluded areas’ and certain other tracts forming the ‘ partially

excluded areas ” of the Act of 1935. The “excluded areas” in Assam
do not send any representatives to the provincial legislature and are, to that -
-oxtent, in the same posmon as India with respect to the Parhament of tho
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Umted Kingdom.. Proceedmg on the United ngdom -analogy, we should
- therefore have for Assam some such arrangements as the following :—

(1) There would be a8 smgle Cabinet responsible to the provmma] }egls-
lature.

~-(2) Some members of the Cabinet would deal with subjects of common
concern to all parts of the Province and would, in respect of these
subjects, exercise funetions over the whole Provmee, including
the excluded and partlally excluded areas as well as the two ,
Valleys.

(3) There would be.a Mlmster or group of Ministers for the Assam
- Valley to deal with the other subjects for that Valley ; similar-

ly there would be another Minister or group of Ministers to

deal with the same subjects for the Surma Valley ; so too, a
Minister for the partially excluded areas and a Minister for the

- excluded areas. These last-mentioned areas are not likely to

- require more than a single Minister each. . vl

- (4) As the excluded areas are not represented in the provincial legis~
- lature, the Minister for those areas might be provided with a
" Council of Advisers with local knowledge, whose concurrence

might be made obligatory in certain matters.

(5) Legislation relating excluswely to one or more of the four regions
~ might, by convention, be committed exclusively to representa-
- tives of the affected region or regions, represent&tlves of the other
) reglons refraining from takmg any part in the prooeedmgs at any
stage. ~ .
' These arrangements like those mentloned in the earlier pamphlet on thls

subject, do not involve the creation of new Provinces, but only constltute a - ‘
partmular mode of: admlmstenng an existing Province.

U
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) - UNION SUBJECTS (D) /

_ Paragraph 15 (1) of the Cabinet Delegation’s statement, dated May 16;
1946 recommends that there should be a Union of India which should deal with
the subjects of Foreign Affairs, Defence and Communications. - The preeise
content of each of these categories has not been defined and questions will
doubtless arise on this point in the course of the proceedings of the Constituend
Assembly The following references may be useful :—

AMBIT OF ¢ FOREIGN AFFAIRS -

The plain dlctlonary meanmg of ““ foreign » : “ Dealing with matters
concermng other countries ’. (New Oxford Enghsh Dictionary.) o

The sense in which the term has been used in Empire Constitutions :—.

(1) Section 51 (xxix) of the Austrahan Constltutlon, ““ External Affairs”
See Dr. Wynes’s “ Legislative and Executive Powers in Australia-”’, ]936'
Pp. 205—222 ; also Quick and Garran’s commentary on the section. 'lhese
authors agree that ‘ External Affairs *’ as used in the section extends to.

(¢) the external representation of Australia by accredited agents;

* (¢t) the conduct of the business and promotion of the interests of Austr&
: lia in outside countnes and

(i17) extradition.

(2) Entry 3 of List Ii in the Seventh Schedule to the Government of Indla,

Act 1935, runs :— b

“ External affairs ; 1mplement1ng of treaties and agreements with other
countries ; extradltlon including the surrender of criminals and.
accused, persons to parts of His Majesty’s dom;mons outside -

.~ India .”
The items following ‘“ external affairs ’’ in this entry are 1t ma,y be con-"
tended, illustrative' of what constitutes ¢ external affairs . FBut are they

exhaustive? For example, take immigration and emigra,tion, or naturalisa-
tion. Both in the Australian Constitution, and in theGovernmenﬁ of India- .

~Act of 1935, these subjects are mentioned separately from * external aflairs ”
[Section 51 (xxvn) and (xix) of the Australian Constitution and entries 17 and
~ 49 of List I in the Seventh*Schedule to the Government of India Act 18356.] .

Does this necessanly imply that these subjects are not included in external
affairs ’? Note in this connection that ** the relations of the Commonwea,lth‘
with the islands of the Pacific ™ is also separately enumerated in the AustraJmn
Constitution [section 51 (xxx) ], although this is obviously * eéxternal affajrs
which shows that the enumerations are not always mutually exclusive.. Note
further that the Foreign Office in England deals not only with trcaties and
extradition, but also, inter alia, with namonahty, naturalisation, prize eourts,..
territorial waters, deportations, passports and visas. [ The Foreign Cffice ”

- by Sir John Tilley and Stephen Gaselee, 1933, p. 287]. In nationality cases,. .

the Forcign Office works very closely with the; Home Office (op. cit., p. 281),

‘As will be pointed out presently, administrative practlce may be relevant in

this matter.
. To what extent can forelgn trade and commerce be said to be ccmpnsed
in “ foreign affairs >’? - Enghsh practice in this respect which we may note for-

“our guidance, is as follows :

The genera.l relations of the Umted Klngdom w1th forelgn countnes, in
which economic questions play an important part, are a special responslblhty

- of the Foreign Office ; the trading interest of the United Kingdom is a special.

respons1b1hty of the Bo&rd of Trade the ﬁnanclal posmon -of the Um‘wd '
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. Kingdom in relation to foreign countries is a special responsibility of the
~ ‘Troasiry. Ultimate responsibility for any matter of major policy is that of
 HisMajesty’s Ministers collectively. Thisis particularly relevant in questions
~which involve two or more Departments of Government. -

.

~ - " The formation of commercial policy towards foreign countries and the
.conduct of trade negotiations with other Governments aré thus primarily the .
. responsibility of the Board of Trade (Commercial Relations and Treaties De-
partment). - In addition to sections dealing with general matters, this Depart-
- ment has a number of officers who devote their time to particular countries or
- groups.of countries. - They keep in elose touch with the relevant geographical
- .and 2conomic departments of the Foreign Office in order to ensure that com-.
" mercial policy is inline with general foreign policy and also with the Treasury,
- who have an Ovorseas Finance Department, which, like the Commercial Rela-
" tions and Treaties Department, contains geographical sections with respect
‘to financial questions. : T .
-

The Foreign Office contains both geographical and general economic
departments which are organised to handle economic questions, according to
‘whether they are susceptible of being dealt with on a purely geographical
basis or are of a more general character. The Foreign Office departments

_~concerned always consult with the Commercial Relations and Treaties Depart-
ment of the Board of Trade on matter of commercial concern, and the Overs
.seas Finance Department of the Treasury where financial questions are
davolved. o IR S S

. .There are also a number of other Departments (for instance, Food, Civil
- Aviation, and Fuel and Power) which are associated in their respective spheres
-+ with the three Departments principally concerned in the -formation econgmic

.~ policy towards foreign countries. '

e

' Thus; there exists , for each country or group of countries a team of officers
- 1in the Foreign Office, Board of Trade and Treasury (and also in other Depart-

- :ments as necessary) who are expert in the general, commercial and financial

_-.aspects respeetively of our relations with foreign countries. The members of

-~ <this team work closely together and are in constant touch with each other by

-+ [-eorrespondence, telephone and meetings. These threé Departments thus all

play their part in framing policy and make their contribution with respect to

- their particular sphere of operation, - - ¢+ o T

B " Mention must also be made of the work of the Export Promotion Déepart- -
" ment of the Board of Trade. This has taken the place of the Department of
- ~Overseas Trade, which was jointly responsible to the Foreign Office and the
i~ Board of Trade. - As.its name indicates; the emphasis of the work of this De-
_~partment is primarily on.the urgent need to expand U. K. exports. Conse-
- quently the Export Promotion Department is mainly in contact with the indi-.
~vidual traders at home or overseas who are engaged.in the actual work of ex-

- port, rather than with other Government Departments. - But in addition to
- ‘these activities it.is also responsible for providing the policy-making Depart-

- ments with the economic, commercial and in many cases financial data on
__ which policy decisions can be based. “ S R
Economic work in foreign countries is conducted through the Commercial

. Secretaries of United Kingdom Missions abroad, who afe responsible to the
- Foreign Office and are members of the Foreign Service. - These officers are the -
.chief sources of intelligence on economic developments .in foreign countries
-and. they serve for this purpose the Export Promoting Department of the Boar .



of Trade. ~ At the same time these Commercial Secretana.ts are responsxble for :
bandling trade questions as defined in paragraph 2 with the Governments to

which they are accredited, under instructions from the Commercial Relatlons
and Treaties Department of the Board of Trade. . A S 4

The allocation of responsibility for commerecial relations with Canada:
Australia, New Zealand, South Africa and Eire follows a similar pattem with

" the difference that the Dominions Office and not the Foreign Office is generally

responsible for relations with those countries. * The Trade Commissioners
stationed in the British Commonwealth, unlike the commercial secretariats
in Foreign countries, are primarily responsible to the Board of Trade. Butin

the countries mentioned the Senior Trade Commissioner is in each case also- -
the Economic Adviser to the United Kingdom High Commissioner (or. Re-

presentative) and thus keeps in touch through the latter thh the Domlmons T
Otﬁce ‘ ‘ i

How far is admlmstratwe practice a Ieglthate cntenon in these ma,tters ?

In Croft v. Dunphy [1933] A. C. 156, 165 the Privy Council obs rved : “ When N
@ power ig conferred to legislate on a particular topie, it is important in deter-

mining the scope of the power, to have regard to - what is ordinarily treated as

embraced within that topicinlegislative practice and partlcularly in the legisla-

tive practice of the State which has conferred the power ’ By analogy, &
power to *‘ deal with ”’ a certain topic must be s1m1lar1y construed in the light -

~of administrative practice. “ And since the power in thespresent case may be -
_ said to be conferred by the Cabinet Delegation’s statement, it is the adminis~
* trative practme of the United ngdom that is partlcularly Televant. ‘

Can the Union utilisethe tr eaty making power given to it by the category . \

- < foregin affairs *’ for the purpose, say, of enforcing a forty hour weck in selec- . A

ted Indianindustrios, ““ conditions of labour ” being assumed to be a' Provincial _
sub]ect ? ‘Dr. Wynes answers a similar question under the Australian Constl- -
tution in the affirmative [“Legislative and Executive Powers in Australia ¥
1936, p. 209] ;- but he wrote before the Privy Counecil decision in Attor,
eneral far Canada v. Atiorney General for Ontarie and Others (1937 A. C. (3 3%1 S
In this case, the Privy Council ruled as invalid certain Acts of the Canadian.
Parliament regulatmg conditions of labour in vatious ways, as the legisiation
related to a Provincial subject, although. it was sought to be justified on the

~ ground that it was required to give effect to certain International Conventions = -
- which had been ratified by the Dominion of Canada. *“ The Dominion cannot,

merely by making promises to foreign countries, clothe itself with 1egxslat1ve J
authority inconsistent with the Constitution which gave it birth. * S L 2
must not be thought that the result of the decision is that Canada is incompe-
tent to legislate in performance - of treaty obligations. . In totality of legislative =
powers, Dominion and Provineial togethor she ‘is fully equipped.  But the -
legislative powers remain distribut>d and if, in the exercise of her new functions -

~derived from her new international status, Canada incurs obligations, they
_must, so far as legislation be.concerned, when they deal with Provincial classes -

of sub]ects, be dealt with by co-operation between the Dominion and the Pro--

“vinces.” It is interesting to note that the existing provision on this point

in the Government. of India Act, 1935, follows a similar view : see section 108
(1).—" The Federal Legislature shall not, by reason only of the entry in the

- Federal Legislative List relating to the 1mplementmg of. treatics and agree-

ments with other countries; have power to make any- la,w for any Provmce
exoept vnth the previous eonsents of the Governor ™. S : -

8 \\ '
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- The American case, The United States of America v. Curtiss-Wright Eapors
Corporation, Tsported in 299 U.S. 304—333, contains a useful discussion of the-
“ foreign relations ” power in the U.S.A. The point of interest is that in cer-
tain circumstances a penal tariff or éven a total prohibition of the import of
goods may come within its ambit. For example, if a foreign country (_hscr mi-
‘nates against the nationals or the goods of the Indian Union, thq Um.on may
in the discharge of its functions in relation to foreign affairs, retaliate either by
prescribing a penal duty on the import of the goods of that country or by pro-

. hibiting their import; altogether. [See footnote at p. 324 of the above rcport.}
In certain circumstances, therefore, the “ foreign affairs ”” power may inelude

- powers in relation to the import of goods from-a foreign country, although
normally the powers may be distinct. o ’

- Tt may be useful to note the classes of external matters, whether deseribe_d;
.. a8 foreign or external affairs or not, which are dealt with by the Centre. in

‘various Constitutions — . v o
L ' The United States of America

o Article [— e | _
' Bection 8.—The Congress shall have power *** to regulate commeree with
foreign nations *}*; to establish an uniform rule of naturalization ; *** to regu-
-late the value of foreign coin-*** ; to define and punish piracies and felonies
committed on the high seas ; and offences against the law of nations ;
to ‘declare war  * * * ; and '

V' to make all laws, which shall be necressa,ry and proper for cariyin-g inte

execution the foregoing powers.:

_Section 9.—The migration or importation of such persons as- any of the
- States now existing shall think propér to admit shall not be prohibited by the

Congress prior to the year 1808, but a tax or duty may be imposed on such

importation not exceeding-10 dollars for each person. : -

. . Canada ‘ . SO :
'The Canadian Parliament has pbwe_r to make laws for the peace, order and
gq@ government of Canada in relation to all matters not coming within the
_ classes of subjects assigned exclusively to the Legislatures of the Provinces.
No aspect of foreign affairs is assigned to the Provincial Legislatures. . On
the other hand, for greater certainty and without prejudice to the generality
of the residuary powers of the Canadian Parliament, the following powers
. have been expressly conferred exclusively on the Parliament of Canada :— /
The regulation of trade and commerce ; and naturalization and sliens.
' (See section 91, entries: 2 and 25.) . J{» '
| . Australia S |
The Commonwealth Parliament has power to make laws with ‘respeet to—-
- Trade. and commerce with .other countries, naturalization and aliens,
foreign corporations, immigration and emigration, external affairs, the relations .
of the Commonwealth with the islands of the Pacific, and matters incidental to,
“the execution of any of these powers. [See section 51, items (9), (wix), (ax),
(wavis), (xxiz), (xvz), and (zaziz). 1" A SRR o
P  South Africa~" = RS
.., - The Union Patliament has full power to make laws for the peace, order and.
- 8ood government of the Union ;in other words, it has plenary powers in respect
_of all subjects.  (See section 59 of the Union Constitution). - TN

I
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Under the Act of 1935, the Fedexzal Legislative List compmses—

Preventwe detention for reasons of State connected with ext;ernal
. affairs; - : I

 External affairs ; the 1mp1ementmg of trea.tles and, agreements w1th other
countmes extradition ;

Admlssmnmto and emigration ard expulsmn from Indla, ,pllgnmages '
to places beyond India; - -

= Import and export across customs frontiers ;
- Admiralty Jumsdletlon and :
Naturalization.

) (See ontries, 1, 3 17, 19, 21 and 49 in Llst Tof the Seventh Schedule to
the Aot.) .
: Ausma—Hungary

Under the Compact of 1867, the following subjects Were declared to be

.common to the two halves of the dual monarchy :—
Foreign affairs, including diplomatic and commerelal agencies vis-g-vis
. foreign countries ; but the ratification of treaties, so far as it was
- constitutionally requlred was reserved to the two sepa.ra,te .
parliaments. : .
Among subjects which were not common, but were, to be- d.ea,lt with

acoording to principleg agreed upon from time to time, were :— "%
Commercial Affairs, and especially the tariff ; mdlrect taxes aﬂ“eetmg
industrial production ; money and coinage ; and the military
' system.

These 'subjects, most of Whlch in other federatlons fall within the pro-
vince of the Central Legislature, were regulated in the dual monarchy Ly. con-

current statutes of the two parliamentsand thus nearly everything in the . .

nature of positive 1aW had to be enacted separately in Austria and Hungary.
- (See Lowell’s ““ Governments and Partles in Continental Furope ”, 1917,
Vol. II, Pp- 162—179.) : : : -
' Switeerland. < o Jk\»
Amcle 8— : S RN
The Confederation alone has the rlght to decl&re war and to make peace as

wellas to conclude alliances and treatics with forelgn States, especxally
customs arrangements and commercml treatles

- Article 9— e o

An exeeptlonal eases, the cantons retam the r]ght to conclude treatles w:th
forelgn States on matters concerning pullic econcmy and neighkcurhced and
police relations ; however, such treatics shall contain nothmg contraty tothe
Confederation and to the r]ghtq of f other cantoncz T e B

~Article 10— '

The official relations between the cantons and forelgn governments or their -
representatwes shall take place through the medium of the Federal Council.

1 For instance if the canton of Ticino concludes a treaty with Italy for furnishin ; salt this
does not, affect the Confederation. See “The Sw1ss Confederatxon” by Adams and Cunmnghe.m. o
1889, p 30, footnots . :

EENINEN
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Howevar the ca,ntons may oorrespond directly thh the subordinate

- anthontles and agents of a foreign State When dealmg with the matters men- -

tioned in the preceding Artmle : ’ A
| Amczeeg(a) T | I

IR % ) R

The Confederatmn is responmble for the oontrol of 1mports on the na.txona,l
~ frontier. , RS ) :
v Artwle 89 (b)——» S - '

" The Confederation, has the rlght to Ieglslate on forelgners entenng &nd

leavmg the country and on their sojourn and establishment within it.

" The cantons shall, in accordance with federal law, decide on the sojourn
- and establishment of foreigners. However the Confederatlon has the nght
o declde in final appeal :

-

- (@) on cantonal authorimtwn of pro]onged sojourn and establishment. -

“ .. ~as well as on favours granted in this connectlon, '
“(b) on n the violation of treaties of establishment,. '
~(c) on cantonal expulsions when they have repercussions on the ten'1~
tory of the Confedera.tlon, : Lt .
(d) on the refusal of the rlght of asylum P

o Article 10—
. ‘The Confederation has the rlght to expel from 1ts*ternt0ry the foreigners
who Jeopardlze the interior ~or exterior security of Switzerland.™ = =
S U S SR e
Artwlelel—— R S

* The jurisdiction of the Union of Sov1et Socmhst Repubhcs as representgd '
_ by ite highest-organs of state authority and organs of government, extends to—

. (e) representation of the Union in international relations, conclusion
“=... -~ _© ~andratification of treaties with other States’; and the establish-

oo ment of the general character of the rela,tlons between the Union -

Republic. and foreign States

‘ (b) questlons of war a,ndpea,oe , S P
S R T T I &

2 » (k) forelgn trade on the basm of state monopoly .

= v"

(v) 1a.ws on the nghts of forexgners i
- " - AMBIT OF DEFENGE POWER

. 1 See the Report of the Joint Committee on Indian Constltetlonal Re— »
forms, Vol. I, para. 238 : “ Apart from a considerable revision of the language -

- of the first five entries of List I, as they appear in the White Paper, - which

" gollectively define the amblt of the reserved subject-of defence, etc.”’.  From -

-~ this it follows that in the opinion of the Joint Committee the first ﬁve entries
+ of List T of the White Paper collectively define the ambit of *“ defence”. The

‘White Paper in question is printed as Appendix VI to the Report and it will be

~goen that the first five entries of List I of that Paper are equivalent to entries

1 and 2 of List T in the Seventh Schedule to the Act.of 1935 plus * the common = -
" defence of India in time of an emergency declared by the Governor-General -
plus ‘“the employment of the armed forces of His Majesty for the defence of the -
Provinces against internal disturbance and for the execution and’ maintenance l
“of the laws of the Federation and the Provinces . "The defence of India in &

" ‘ doola,red emergency is now prov1ded for in sectxon 102 of the Act of 1935

IR
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2. See the "Austrahan Bread C‘ase,‘ 21 C. L. R. 433 (Farey s Burvett), in’

- which the validity of a war time Regulation fixing the maximum price of bread

was impugned. The Regulation was held valid by a m ﬁlont\ 0f5102." Isaacs

J. held that “ defence * included everything in relatiofi fo national defence that ;

the Commonwealih Parlzament might deem advisable to enact (p. 468). Griffith,

€. J—* The word * defence ’ of itself includes all acts of such a kind as may -

be done in the United Kingdom -either under the authority of Parlianient .
or under the Royal Prerogative for the purpose of the defence of the realm***
It includes preparation “for war in tzme of peace and any such aetion in time of"
war as may conduce to the successful prosecution of the war and defeat of the

" enemy.” ([bid.p. 440).

3. Note that in Australia the entry in section 51 (m) of the Commonwealth

" Constitution relates to the ““ naval and military defence * of the Commonwealths

- reduced ; but, rather than reduce staff or plant, the factory accepted orders: -:.
from other Government departments and from public bodies. The legality .

- Manufactures. - The High Court held in effect that it was clearly * necessary "_; o

Hence the dissentient judgement in the above case that pmce—hxmg was - -

outside Commonwealth powers..-

. 4..8ee Dr. Wynes’s “ Leglslatwe and Executlve Powers in Anstralia o
pp. 178—190; where the author discusses a large number of reported ca,sesn e
bearing on the subject of defence. , .

B It has ‘been held in Austraha,—lh

(a) that it is nct vompetent for the Commonwea]th Parhament under -
e 1ts deferice power to set up manufactunng or engineering busi-

* “nesses for general commercial purposes-in “peace-time merely, -
-t ““becduse*such activities may conduce to the works of a depart-.

-ment of the defence administration [Oommo'nwealth v. Austrahcm

- Shipping Board (1926) 39 C. L. R. 1] .
- (b) but that, it is competent for a Commonwealth C]othmg Factory

~ created essentially for defence purposes to engage incidentally - g

in commercial transactions [Atforney Genmeral -for - Vzcto'rm Ve
" The Oommonwealth .(1934-35) 52°C. L. R. 533]. .

The ]atter decision has dlstmgulshed the former on the . ground tha,t the

' Austmhan Shipping Board was not anorgan of the Executive Government. v
.itself. - The Commonwealth Clothing Factory, on the other band, had been e
established by the Commonwealth Government itself in 1911 for the manu-

facture of naval and military equlpment and uniforms. ~ During the War of
1914—1918, there was a large increase in the output of the factory ; at the '
end of the war, the demand for naval and military clothing was very greatly,

of this course was challenged at the instance of the Victorian Chamber of -

for the efficient defence of the-Commonwealth to maintain intact the trained

complement of the factory so as to be prepared. to meet the demands whicky

- would inevitably be made upon the factory in the event of war”, “It is

" obvious that the maintenance of a factory to make naval and mlhtary equip~ .
ment is within the field of legislative power. . The method of its internal orga- .

nisation' in time of peace is largely a matter for determination by those to whom. .

is entrusted the sole responsibility fer the conduct of naval and military de- - G
fence. In partlcular the retention of all members of a  specially trained and = . .
“specially efficient staff might well be considered necessary and it might well = .
- be thought-that the policy involved in such retention could not be effectlvely L

" carried out unless that staff was fully engaged Consequently, the sales of :

-

[N
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cloth.mg to bodres outsrde the regular naval and mlhtary forces are not to be’

regarded as the main or_essential purpose of this part of the business, but as
mmdents in the maintenance for war purposes of an essential part of the muni-.

tions branch of the defence arm. In such a matter, much must be left to the -
: drscretron of the Governor-General and the responsible Ministers.” (p. 568).

6. In the U. S. A., the “-war power ) of the Congress extends to—

" the r&rsmg and supportmg of armies, the provision and mainte-
nance of a navy, the governance of the land and naval forces,'
and organizing and calling forth of the militia ;

but the rrght of the people to keep and bear arms is not to be mfrmged In

. addition, Congress has of course the power to make all laws necessary and pro-
-per for carrying into execution the foregomg powers, . (See Artlcle I, section 8,
-of the Constitution of the U. S. A.).

Writing in 1942, Dodd, in Cases on Constltutlonal Law ” (?horter Se]ec-
tion), says i—

. % The partrclpatlon of the Umted States in the World War (1917——1919) :
: .- was the occagion for a more extensive exercise of federal war
- powers than ever before in our history, both as regards strictly
" military matters and the incidental civil control of the energy
R "~ -and resources of the nation. No act of Congress was held in-
.= - valid by the Federal Supreme Court, as outside the, war power,
=+ and only part of one—the Lever Act~—for exercising a*war power

--in a forbidden way.” (p. 338).

Do

For the almost limitless sctivities which may be undertaken in exercisé of

- the war’ power, see pp. 59 to 184 of the United States Government Manual,

1945, First Edition, describing the ‘ Council of National Defence > (formed
under an Act of Congress in 1916, for the ‘‘ co-ordination of industries and re-

-gources for the national security and welfare * and “ the creation of relations .
> which render possible in time of need the immediate concentration and utili

- gation of the resources of the Nation ”’) and the Varlous emergency war agencies
set up during the last two world wars.

7. The following accounts— :
\(a,) of the Austro- Hungerlan defence system and
" (b) of the Swiss defence system o ; :
t&ken respectively from Lowell’ “ Governments and Partres in Contmental k

 Europe” (pp. 171- -172) and “ Governments of Continental Eruope ” 1940, -

edxted by J: ames T. Shotwell (pp. 1028—~1030) may be of interest ;—
X R
- THE AUSTRO HUNGARIAN DEFENCE SyYSTEM . ‘

. “The next department of the ]omt administration is that of war, and here |

a.gam is found the strange mixture of federal union and international -alliance
that is charaoterrstrc of the relations of Austria and Hungary. The regular
“army and the navy are institutions of the joint monarchy, although they are
* governed by separate standing laws of the two states, which are, of course, -

- substantially identical.. These laws determine, among other thmgs, the num-

- ber of the troops, and provide that the men shall be’ furnished by the two coun-
tries in proportion to population; but the contingent of recruits required from
ea,ch country is voted annually by 1ts own. parhament It is useless to.inquire

-
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‘what would happen if either half of the Empiré should refuse to raise its quota

"of troops, for there is no possible means of compulsion,.and in this, asin most
other cases, the smooth working of the joint government depends ultimately
“ on -a constant harmony between the cabinets of Vienna and Buda-Pesth.
After the recruits are enlisted they are under the control and in the pay of the
joint administration. The Emperor, as commander-in-chief, appoints -the
officers, and regulates the orgarisation of the-army. The minister of war,
curiously enough, is not required to countersign acts of this nature*, but he is
responsible for all other matters such as the commlssanat equ1pment and
mlhtary schools. :

Besides the’ regular army, which belongs to the ]omt government ‘thers are ,
military bodies, called in Austria the Landivehr and in Hungary the Honveds,
which are spemal institutions of the separate halves of the monarchy. These
troops are composed of the recruits that are not needed for the contmgents to -
the regular army, and of the men who have already served their time in.it.
They form a sort of reserve, but cannot be ordered to march ot of tieir own
state without the permission of its parhament ‘except that in case of absolute
necessity, when the parliament is not in session.the permission may be glven '
by the cabinet. of the country to which they belong.  After such a permission
has been granted, however, they are subject to the orders of the general com-
manding the regular army. The Landwehr and Honveds are organised under
independent laws, which happen to be very much- alike but are not necessarily
so, and their ordmary expenses are. ‘borne entirely by the country to which
they belong, only the increase of cost amsmg from their actual use in war being
: defrayed out of the Jjoint treasury.” -

THE. SWISS DEFENOE SYSTEM
“Natlonal Defense. .

Unusual Features of the Army.—For the defense of their neutrahty the
Swiss rely not merely upon the pledges of other States but also upon their own
army and auxiliary air service. The Swiss army differs quite. remarkably from
- the prevailing Continental military systems. To be sure, like all her neighbours,

Switzerland has adopted universal and compulsory mllltary service, Except '
. for those exempted for reasons of physical or mental incapacity, who, in-
~ cidentally, are required to pay a mlhtarv exemption tax, every Swiss citizen

- must begin' his initial period of army service during his nineteenth year. . This
“initial period, holvever, is not the two or even one year interval normally
required of other Continental military recruits. The Swiss infantry recruit is
called tothe colors for a period of approximately three months, during which -
he is thoroughly grounded in ‘military essentials. At the end of this period he *.
is considered a fullledged member of the armysﬁrst -line troops, known as
the Auszug or Elite, and resumes his civilian activities, Recruits in other
branches of the service have similar training periods, ranging from 60 days for '
the medical and supply corps to 102 days for the cavalry. During the next
12 years the infantry recruit is called to the colors annually for 13 day periods

~_to repeat the courses of instruction he received as a recruit and to supplement

that instruction. From the end of his thirty-second year until his- forty-first, -
the Swiss soldier is enrolled in the Landwehr or first reserve.and from. his
- forty-first year until his forty-eighth, in the Landsturn or second reserve.
-~ ‘During these 16 years the time actually spent with the colors in periods-of
- peace is about two Weeks Altoge’oher, therefore, the formal training of the

#Law of Dec, 21, 1867, sec. 8. .
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" Swiss: soldier throughout his active afﬁhabxon with the almy rargly exceeds
- seven or eight months. It must be added that both before and during his
- military career the Swiss infantryman’s formal training is usually supplemented

by practice in drill and mmksmamhlp in the various volunteer rifle clubs

. -which dot the land and veceive active support from the publi¢ authorities.

Recently annual practice in musketry under the jurisdiction <f a rifle club
- has been made- compulaory‘fol all first-line and. Landwehr troops.

 Still another unusual feature of tho Swiss military system is the absence of

", a permanent professional military staff. No person can be appointed to the

rank of commander-in-chief except in time of national emergency when the
- Federal Assembly has decreed general mobilization ; the’ appomtment more-

~“over, lapses as soon as the emergency has passed. A commander-in-chief has -

-been ‘appointed on four different cccasions since 1848, The most recent
appointment i that of Colonel Henri Guisan, who totk charge of the-forces
which the Confederation mobilized at the outbreak of the European: War in
* September, 1935. " The only military officials in the permanent service of the
federal govemment are those engaged in staff work in the Military department
of the Federal Council and those officers and non-commissioned officers who
instruct darmy recruits. Of these there are at present about 300. The regular
commissioned and non-commissioned officers of the - army are recruited from
the ranks and, like the private soldiers, are calledupon only intermittently

- to serve with the colors after their initial period of training and study ;- at -
' other bimes they. are ennfaged in ordinary eivilian pursuits.

Dml Political Control—A third distinetive feabure of the, SWJSS army
system is the dual character of the political authority which has ]UI‘ISdlCthn
_over it.. Although the cufrent of constitutional reform since 1874 has run
qrumngly in the direction of centralizing military jurisdiction in the government

- of the Confederation, the cantonal governments. still exercise many military

_ prerogatives. Within their respective territories they enforce most of the
federal . military regulations, keep the military registers, ¢all the troops to
:4he colors, -and ptovr.de them with their personal equipment. They also
~form the principal infantry units and appoint their non-corhimissioned and
-commissioned officers, the latter up to the rank of captain. Military-powers

#+ ape exeroised by thé cantonal authorities under. the supervision and with the

~ approval of the federal Military department ; and for at least a portlon of the
expendmure they i inoutr, the cantons are reimbursed by the federal government.

“New Defence*M eqsures.—Lhe Swiss m1hta1y svstem provides an organized
aad: disciplined force of approximately 425,000 first- and second-line troops

o . subject to mobilization during periods of national emergency.  Itis a system

~_well -adapted o the nation’s democratic and, federalistic pohtlcal institutions ;-
- and - despite the strictures of certain swiss politicians, there is little evidence
“that the system inspires_the militaristic influence commonly associated with
" professional armies.  Whether this system can provide Switzerland with- an
“gdequate defense orgamzatlon at a time like the present is another question.
“ With neighbouring belligerent great powers but poorly concealing irredentist

©and imperial ambitions which-could quite logically include Smtzerland “and

-~ with offensive military weapons developed to such a point that not even

Switzerland’s pecuiwr topography any longe; affords  a serious obstacle to
“invasion, this question has become a very grave one. The Swiss themselves
\appear to be pondemw it at length and o have concluded that their defense-

needs strengthening. At any rate the Federal* Council, with the concurrence
of a populsr majority in a referendum held in 1936, has taken steps to increase
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the penod of actlve tralmng Wlth ‘the army, t0 supplement military aviation

and artillery service,-to perfect anti-aircraft defense and defense against gas =

attacks, and to strengthen every variety of border fortification.— Moreover
as long as the period of national emergency, decreed at the end of August,
1939 continues, the Swiss army, at least partlally moblhzed will mamtaln
a continuous watch on the natlon s frontiers.” '

' AMBIT OF « COMMUNICATIONS » .

‘Oommumcatlons is a wide term and, interpreted in the Wldest
possxble sense, would include even village roads. Some such qualification
. as “‘inter-unit”’ may have to be imported, if “communications” not extending

beyond the limits of a Province or State and not connected with any inter-
unit hne of communication-are not to be dealt with by the Union. ’

2:%As to the detailed items which “‘communications” may mciude, see,
in partlcular entry 7 of List-I and entry 18 List II in the Seventh Schedule

1o the Government of India Act, 1935. It is clear from the former that posts .
and telegraphs, including telephones, wn’eless and broadcasting would* be
included under the existing Constitution as “forms of communication”, The .~
latter entry runs: “Communications, that is to say, roads,- bmdges ferries’
and other means of communication not specified in List I, etc.” The “means
of communication” included in.List I are mainly- raﬂwa.ys seaways, and air-
ways. Seaports, being related to sea communications in much the same way as
i ra.ﬂway stations are ralated to railways, would also. probably be included in- the

term “‘communications” and similarly hghthouses and other safety devices =

for shlppmg and aircraft ; so too, the carriage of passengers and goods' by rail
or sea or,air. Port quarantme can hardlybe dissociated from sea ports or’
- air ports. Practically, thervefore, entries 7, .18, 20, 21, 22, 24, 25 and 26 of

List.I in the Seventh Schedule to the Act of 1935 would be Iargely included in ‘7
the tefin “commumcatuons , even if we limit 1t to inter-unit commumcatloﬂs -

3. In Canada, besides the regulation. of trade and commerce aud the
‘postal service; the following enumerated sub3ects fall W1th1n the a,ut;hoz ty
of the Canadian Parliament :—

‘\Tawgatlon and shipping ; qua.mn’cme hghthouses ferries between' a, _.
. Province and any British or foreign country or. between two Pro-
vinces ; lines of steam or other ships, railways, /canals telenfwhs
and other works and undertakings connecting a Province with any
other Province or Provinces or extending beyond the limits of
. Province ; lines of steamships between a Province and any British
.OT: forelgn country ; and such works.as, although situate within a
Province, are declared by the Parliament of Canada to be for the

general advantage of Canada or for the advantage of twe or more . -

Provinces. (See section 91 entries 9, 10, 11 and 13 and section 92,
entry 10.) ’ . ’ '

" 4, In Australia, ‘ohe Oommonwealth Parhament has power to make laws‘
- with respect to— , L

(1) trade and commerce thh other countries and among ‘hhe Qtates
L@ postal telegraphie, te]ephomc and other like servue: i

{3) hghthouses, o

(4) quamr,hne 3



: (5) the control of I'&llW&yS with respect to. transport for. the naval and
. mlhtary purposes of the Commonwealth ;

(6) - the acquisition, with the consent of a State, of any rallways of the
© . State on-terms &rra,nged between the Commonwea.lth and the
State ; and

(7) railway  construction and extensmn in any St&te “with the consent:
..of that State.

. [See section 51, items (€); (v) (em) (zx), (xxxn), (xxxm) and (xxam)
~ o7 of 'the Australian Constitution.]

Tt has also been made clear in a subsequent provision (sectlon 98 of the Cons-
titution) that the power of the Parliament to make laws with respect to trade
and commerce extends to navigation and shlpplng and to raxlways owned by
‘any State. :
Railways in’ “Australia oceupy, and occupied in 1900, a speclal posfclon.
. in that they were and are owned and carried on by the various State Gov-rn-
ments. . Hence the power of the Commonwealth parliament in respect of
raﬂways is somewhat limited. [See Dr. Wynes g “Legxslatwe and Executive
Powers in Australia,” p. 160.]

=5. In the U.8.A., Congress has be>n granted express power to establish
post offices and post roads. See Article I, section 8, U.S.A. Constitution.
In other respects, federal power appears to have déveloped ag incident to
“inter-state commerce”. It has been held that “commerce” includes the
_telegraph, the telephone the radio and communication-by corresporidence
through the mails, besidés railways and navigation (See Dodd’s “Cases on
Constltutmnal Law” Shorter Selection, 1942, pp. 356 and 391.)

6. In Switzerland, the Confederation is responsible for legislation concern-
~ ing navigation as also- legislation on the construction and worklng of rail
roads and ‘on aerial navigation. The postal and telegraph services belong to
the confederation. The Confederation can order at its expense or encouraze
by means of subsidies public works which interest the whole or any consnder-
able part of Switzerland. . The Confederation also exercises supreme control
““over the roads and- bndges in’ whose maintenance it is interested and can

" decree provisions concerning motor trafﬁo (See Artxcles 23, 24b, 26, 36, 37,
3'7a, and 37b).. -

: 7. In the U.S.8.R., the powers of the Union extend to the “‘administra-
- tion of transport and means of communication”. {See Article 14 (m) of the .
~_ coustitution of the U.S.S.R.]; and there are separate departments (‘“People’s
i Commlssamats ) for Raﬂways, Commumcatlons and Wa,ter Transport.



UNION SUBJECTS (II)

Pamgraph 15(1) of the Cabinet Delegatlon 8 statement of May 16, 1946
recommends that the Union of India should deal with Foreign Affairs, Defence
~and Communications and should have™ the powers ‘necessary to raise the
finances required for these subjects. Whether these powers should be powers
of direct taxation in right of the Union or merely powers to levy contributions
froni the Provinces is a’ question of great importance on which the statement is
silent.. One view- is that the finances should be raised only by contribution
- and not by taxation. The other is that the Union should have the power of
- taxation. The expemence of .other countnes may be usefu} in this connec-

tion. . e .
US.A. ‘

Before the - present “Constitution of the U.S.A. was framed by the ~°
Philadelphia Convention, the States had been linked together in & loose con- -~
federacy.by ¢:rtain Articles of Confederation. Under these Articles, they -
had only one central organ; the Congr ss of States, in which all the States
- were on an equal footing. The purpose of the confederacy was two provide
for the common defence of the States, the security cf their liberties, and
" their general welfare. Article VIII provided that 1l charges of war, and
all rther expenses that shall be incurr d for the common defence cr general
welfare, ard allowed by the Unit-d States in- Congress assembled, shall be -
defrayed out of a common treasuary, which shall be supplied by the several -
States, in proportion to the value of all land within each State, granted to
or surveyed fcr any prrson * * * * The taxes for paying that proportion |
ghall be laid and levied by the authority and direction of the leglslatures of the
several States within the time agreed upon by the United States i Congress
assembled.” In other words, Congress was to determine the amount of
money needed and to apportion to each State its share. “Congress did so,
but the States honoured the requisitions exactly to the extent that each saw -
fit, and Congress had no power and no right to enforce payment. What was the
result If one may judge by the complaints that were entered, it was more .
_profitable to disabey than to obey. In the dire straits for funds to which it
found itself reduced, Congress took advantage of the lack of information on

land values to juggle with the estimates, so as to demand more of those States-
that had previously shown a willingness 4o pay. The financial situation was
s0 serious that early in 1781 before the articles had been finally ratifid, Con="
. gress had already preposed to the States an amendment authorizing the levy
of a five per cent. duty upon imports and upon goods condemned in prize
cases. The amendment was agreed to by twelve States. But another
- weakness of the Confederation was here revealed, in that the articles could
~ only be amended with the consent o6f all of the thirteen States. “The refusal
of Rhode Island was sufficient to block a measure that was approved of by -
. the twelve others. 'In 1783 Congress made another attempt to obtain a
"revenue by requesting authority for twenty-five years that the States should
contribute in proportion $1,500,000 annually, the basis of apportionment
‘being changed from land values to numbers of populatlon in which three-fifths
of the slaves should be counted. - In three years only nine of the States had
- given their consent and some of those had consented in such a way as would
have hampered the effectiveness of the plan. It was, however, the only relief
in sight and in 1786 Congress made a special appeal to the remaining-States
"to act. Before the end of 1 the year, all of the States had responded with the’
exception of New York. ~Again the inaction of a single State effectually
blocked the.will of all the others”. (““The Framing of the Oonstitutlon" by
'Ea,rrand pp. 4- 5) ‘ s

. ‘:{57/
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Tt was to rectify these and other defects that the Philadelphia Conven-
tion was called. ‘Under the Constitution framed by that Convention—which -
is substantially the present Constitution of the U.8.A.—Congress bas b:}o;n
given ‘“‘power to lay and collect taxes, duties, imposts’ and excises to p%y - e§
debts -and provide for the common defence and genera! welfare ot: ’thc‘a‘ nite
States” : “to borrow- money on the credit of the U_mt’ed* States™ ; tohcouz‘ :
money, regulate the value thereof and of foreign 00}\11’ . .Thl}s, t'he rig t-o’ :
direct taxation was substituted for the right of levying contributions.-

I - CANADA - .

- - Under: the British North America Act (section 91, item '.2), the Centre
- bhas the power to raise money by any mode or system of taxation ; to -borrow
money on the public credit ; to regulate currency, coinage and_legal tender
as also the issue of paper money.. The Provinces are limited to direct taxation
within: their own borders in order to the raising of revenue for provincial

purposes and the bgrgowing of money on thir own. credit. ’

St TS L AUSTRALIA .
. The Commonwealth, that is to say, the Centre, and the States have con-
current powers of taxation except that the imposition of duties of custom,
‘and excise belongs exclusively to the Commonwealth.  Currency, coinage

~ legal tender and the issue of paper money are also Commonwealth subjects
. States being prohibited from coining money or making anything but gold and
silver: coin legal tender. [See sections 51, 52, 69 and 115 of the Common-
_wealth of Australia Constitution Aect, 1900.] But even where the -powers
are concurrent, section 109 of the Constitution Act provides that when a law
“of & State is inconsistent with a law of the Commonwealth, the latter shall
" prevail-and the - former. shall, to the extent of the inconsistency,‘ be inyahd.

...t 0+ Sours AFRICA B

- In South Africéj;:ﬂfe“Unioﬂ (Ce;ntre) has plenary,pawers of taxation, be-
' “eause under section 59 of the Constitution Act, the Union Parliament has
_full powers to make laws for the peace, order and good government of the
- Union. - The power of the Provinces is severely limited : o .
“Qubject to the provisions of this Act and' the assent of the Giovernor-
~General-in-Council as hereinafter providéd, the Provincial Council may make
~ Ordinances in relation to matters coming within the following classes -of
subjects, thatis to say, S - B
' . (1) direct taxation within the-Province in order to raigé a revenue for
* * provincial purposes ; " o g o B
© . (ii) the borrowing of money on the sole eredit of the Province with
the consent of the Governor-General-in-Council and in accordance
-« with the regulations to be framed by Parliament (of the Union).
.  (8ee section 85 of the Coustitution Act.) But of course the Union of
.- South Affica is not a Federation and the Provinces are almost complétely
subordinate to the Centre, ‘ : R L



- by Brooks, pp. 180-181.)
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N SWITZERLAND ~

4 Accordrng to Ar’mc}e 42 of the Con%tltutmn the expenses of the Confedera—
t}on have to be met— :

(@) from the income of fedelai propﬂrty ;
- (b) from the proceeds of the federal customs ; -
={c) from the pror*eeds of posts and telegraphs ;
" (d) from the proceeds of the powder monopoly ; - :
(e) from half of the gross rceipts from' the tax on' military’ exemptlons
. levied by the cantons ; =
‘ (f) from the contnbutxons of the cantons which shall ke detennmed :
by federal legislation with due 1ega1d to their we; :,}th and resources °
a,nd o . .
{9), from stamp dxutleq

“Ag stated in the constitution, this is a demdedly imposing axray of reﬁources, ,
but upon ana]ys1s it shrinks considerably. . Contributions by the cantons -
recall the old régime when the small sums necessary for the support. of the
diet were thus procured. An ideal system for the apportionment of such
~ contributions under.the present federal government was worked out in 1875,
but the central authorities have never asked for assistance on this basis.’
Posts, telegraphs, and telephones yield moderate returns. The puarpose of:
the powder monopoly established in 1848 was not to secure revenue but to
assure the government adequate supplies for all purposes of this military
mnecessity. Blasting powdsr is not included. However, the monopoly has been
mads to produce & small’ net proflt annually. Receipts from the military
ex>mption tax law are not large:~ They amounted to a little over & millich--
franecs a year in ‘the beginning, increasing to 2,143,662 francs in 1910. asito.

_the iicome from federal property, it must bé remembered that the new - -

centr .1 government possessod very little property at the time of its ereation
in 1848. all inall;, therefore, inspite of the number of different sowrces of
revenne e wumerated in the constitution, the real burden. of provxdmg for -
the expé 1d ture of the fed ration devolved very largely upon one of them— -
namaly, the federal customs.” (“Government zmd Piolities of Switzerland”.
The history of currency and- coinage in Swmzeﬂand is mterebmng By
the Constitution of 1874, the federatlol;l was given the power to regulate bye

- law the issue and rédemption of bank notes, but it was speuﬁcally prohlblted

from creating a monopoly for the issue of such notes. This left the numerous
- banks chartered by the cantons actunally in control of the field. In.1880,
advocates. of a national bank endeavoured to- amend the constitution by
" initiative. but were unsuccessful: Eleven years later the movement succeeded.
In its present form, Article 39 of the Constitution confers the right to issue
bank notes and other similar paper money exclusively upon the federatxon ;

A national bank with headquarters in Bern and Ziirich was opened in

1907, “As the agent of the government in its difficult tasks of war finaansce -

particularly in floating the mobilisation loans; the new national bank has

- - proved 1tse1f one of the- strongest- Toundation stones of the Whoie federal

structure.” - - Brook, O.P., cit., p-194.) ‘
* Under Article 38, the federation alone has the right to ‘coin money

“In Switzerland the original divsion of taxing powers in the Constltu- :
tion of 1848 allotted customs duties to the general government [that is, the
Federal Government and practically no other taxing power. The remammg

R
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powers of indirect taxation and the whole power of direct: taxation seems to
have béen left to the cantons. This distribution came to be modified when
Switzerland left the effect on an event which probably affected fod ral public
" finance mor> than any other single fector —the flrst world war. Switzerland
was not a belligerent but she felt the effects of the war none the less. Her
army was completely or partially mobilized for over fifty months her customs .
revenue fell shezply with the decline of international trade and the reven-
ue from the federal railways declined. To meet these increases in expenditure
and decreases in revenue constitutional amendments were passed to authorize
the general government to entre the field of direct taxation. Taxation of in-
comos, property and profits was imposed by amendments of 19'5 act lglg
“and a tax on socurities, insurange premiums and the like, by an amendment
~of 1917: In. all three cases, as I have mentioned earlier, an arrange-
ment was made that the cantons should obtain some share in the p 6. eds of
the tax. In 1925 a tax on tobacco was authorized by constitutional amend-
" ment. In 1938, largely to meet increased defence expend.lture an amendment
of the Constitution authorized taxes on war profits, income and capital, a tax
on beer, and repealed the arrangement of 1917 by which the cantons shared in
the yleld of the stamp taxes.” (K. C. Wheare : “Federal Goyernment”,
p.108). o o .
: AUSTRIA-HUNGARY

(Between 1867 and World War 1) -

As already mentloned durmfr this period Austria and Hungary were
separate States with a.common monarch and a common administration in
. respeet of foreign affairs, defence and finance. Except for 4 few insignificant

matters, such as the lease of State property, the sale of old material and the
" profits of the powder monopoly, the only direct source of revenue belonging
“to -the joint government was the customs tariff, which rested upon a treaty
made between the two countries for ten years at a time in the form of identical
‘Acts of the two Parliaments. Side by side with the budget of each State,
there was a common budget which compnsed the expenditure necessary for
the common. affairs. The revenues of the joint budget consisted mainly
of the net proceeds of the customs and the quota or the proportional con-
“tributions of the two States. This quota was fixed for a period of ten years
-~ and generally coincided with the duration of the customs treaty. Until
1897, Austria contributed 70 per cent. and Hungary 30 per cent. of the join
expendxture remaining after deduction of the yield from customs and other -
-. COMMOoN revenues, Subsequentiy, Hungary’s qaota was ﬂ;ghﬂy 1n01eased
a,nd in 1907, it was a httle over 36 per “cent. -

S

‘ SIR BAasIL BLAOKETT s VERDICT ON ProviNciazL CONTRIBUTIONS N INDIA

UNDER THE MESTON AWARD o

’

“ Ever since the reforms wers inaugurated, the provincial contributions
have been a millstone round the neclk both of the Central Government and of
the Provincial Governments, poisoning th ir mutual relations and hamperi ing
their every action. Their quahtv. even more than their amount, has treined
the resources of the giver and’ the patience of the recipient. They have
' prougkt curses, not blessmgs both to hlm who has given: and to hlm who nas
*taken.” SN
Budget Statement (1927-8).]
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DEMOCRATIC EXECUTIVES
AR INTRODUCTION

This pamphlet eonsnsts of notes on the type, nature and functions of the'

-executives in ten democratic States : the United Kingdom, Canada, Australia
¢-South Africa’ Treland, U.S.A., Switzerland, U.S.S.R., Sweden and Austma,-y

Hungary. before its bleak~up at the end of the first World ‘War.

For each of these countries, the composition of the executive, the manner
«of ‘its formation its relation to the head of the State and its relation to the
.Legislature are given.

/

It will be seen that the executwes in six of the ten States are of the British '

‘responsible type. Their chief characteristics are (1) that they are composed

-of leaders of a party or,a coalition of parties ; (2) the dominance of the Prime -

Minister ; (3) dependence on,the majority of the Legxslature and (4) collective

’ responmblhty In spite of different constitutional provisions, the head of

“the State in these cases acts upon the advice of the executive except when it

has lost the support of the Levlslature, when he has to replace it by another

which has that support. Even in such cases, he normally /takes the advice of
fhe outgoing ministry. : S

“The constitution of the executive in the US. A.is enmrely different in all

Tespects except that the President dominates over his colleagues even more
‘than the Prime Minister. There is no collective responsibility and neither the

President nor the other members of the executlve can be removed from office-

" by any adverse:vote of the- Legislature. -

~— . )

The executive in Switzerland is midway between the two. It is elected

by the Legislature but holds office for a fixed period. It sits in the Parliament
but is not responsible to it. There is no person who dominates it like the,

Prime Minister of Britain or the President of the U.S.A. There is no strict :

collective responsibility but the executive normally acts as a team.

In the U.S.8.R., the executive is elected by the Supreme Soviet and. is’

mespons1ble to it and when it is not in session, to the Presidium. Here col-
lective responsibility seems to be enforced not so much by the oonstltutlon
as by the dominating influence of the Communist Party. :

A description of the executive of Austma,-Hungary under the Compact
of 1867 has been added, because it was a curious mstanee of an executive with-
out a Leglslature . IR

GH’&PTER I : ‘ -

' THE UNTTED KINGDOM

The conduct of general executive business as well as the supe1 mtendence .

and control .of the exccutive branches of Government and of the varicus

departments of public acministration is vestcd in the Cabinet. It is a b dy‘
of party politicians selected from among the members of the party or group -

of prrties which has a majority in- the House of Commons. It is increasingly
Tecognized, although ther> have been exceptions to the rule, that the Prime

Wﬁm‘tﬂr must be in’ the House of Commons, as the Government owes; rss-

" ponsibility to 1hat House a'one. The composition of that House detern ines '

the nature of the Government. Until recertly, the office” of Prime Min'ster

was unknown to Iaw and the holder of that office was always holding a minis-
terial position, rormally that of the First Lord of the Treasury. In the
Ministers of the Crown Act, 1937. Statutory recognition has been given

to this office; The choice of tke Prime Ministe? is made by the king and the

41 -
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~nature of the choice necessarily depends'upon the state of parties in the House
of Commons, The simplest case is that in which a party has a clear majority.
The Government must clearly be formed out of that majority and if it has
a recognized leader he will be the Prime Minister: - The other. members of -
the Government are not elected by the House of Commons. They are chesen
by the Prime Minister. This does not mean that the Sovereign may not have
considerable influence. ~ Royal influence has even kept individuals out of
office altogether. ~But as against the King the Prime Minister has the final
~ word. He must have a Government- which can work together and Whic.h
can secure the support of the House of Common. If he says that for this
~ reason he must have the assistance of a certain person, the King must. either
" give way or find another Prime Minister. The King cannot commission
another member-of the same party ; for that is to interfere with the internal .
affairs of the party and is contrary to precedent. He must, therefore, find
another party which can secure the support of the House of Commons and
it must be a strange House that is willing to support two alternative Govern-
ments. - Though the Prime Minister nominates or technically recommends,
it is the King who appoints. Consequently, though a new Prime Minister
may recommend that one Minister be superséded by another it is not necessary
for him to recommend that the existing Minister be reappointed. That
Minister remains in office until his appointment is terminated. Though-
the right of choice of colleigues rests with the Prime Minister, he has to secure
a-coherent Cabinet. - For this purpose consultations with other members of
his ‘Party are usually inevitatle. Consequently, the Prime Minister's free
- choice applies generlly only to the less important Cabinet posts and to minor
.. office. But here again he has to consider the views of the heads of depart-
‘memt-sb The practice is that the Prime Minister makes the appointment,
~: but'he consults the Minister under whom the junior Minister will work. The -
~, Prime Minister’s free choice is further limited by the necessity of allocating
. offices-between the House of Commions and the House of Lords. It is pro-
~ vided by law that.not more than six Secretaries of State nor more than seven
Under-Secretaries of State shall sit'in the House of Commons. But' the
- Chancellor of the Exchequer, ‘the Financial Secretary to the Treasury,
- Parliamentary Secretary and junior Lords of the Treasury and the Financial
Secretary to the War Office are usually in the House of Commons. The Lord
Chancellor must be in the House of Lords, whether a peer or not..- In practice
‘he is. always made a peer. "If the head of a department is in the House of
- Lords; his Under-Secretary or Secretary must be in the House of Commons.
The few heads of departments in the House of Lords are supported by the
Lord President of the Council, the Lord Privy Seal or the Paymaster-General -
(if any of these is a peer) and by the Chief Household officers. The respon-
sibility of answering for the .various unrepresented departments is divided

\

~.among the holders of these offices. - o o
-+ The-House of Commons is suspicious of minister without portfolio. The
. -institution is less mecessary -in the British than in most Cabinets. For the
Lord ‘Privy Seal has no administrative duties; the functions of the Lord
: President of the Coungil and the Chancdllor of the Duchy of Lancaster are -
light ; and the work of the First Commissioner of Works. is not heavy. Thus
* the Prime Minister has at.his disposal three or four offices which can be filled
- by statesman whose advice in the Cabinet is desired.but who are unwilling
~.or unable to undertake heavy administrative work. Ministers without port-
- 1olio are, nevertheless, not unknown. =~ SRR U o
- - All the members of Government are not members of the Cabinet. ~In
filling the- offices, the Prime Minister has to determine who shall-be in the
. \ B N - ‘ S - K Y
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- Cabinet, - The Lord Premdent of the Councﬂ the Lord any Seal the-
- eight Secretanes of State, the Chancellor of the Exchequer the Presidents of
* the Board of Trade and Education, The First Lord of Admiralty and the
* Ministers of Health, Labour and Agriculture and Fisheries are always in the
- Cabinet, Twenty is now the minimum.  Strictly, it is not necessary to take

the ng s pleasure as to the promotion of a minister to Cabinet rank. The

Cabinet is not a local entity and Cabinet rank is not due to an office. He is
invited to attend by a purely informal note from the Prime Minister. For
the Cabinet is merely a private meeting of the miore important Ministers. It
is, however, the rule that Cabinet Ministers should be sworn of the Council®
so as to apply to them the Privy Councillor’s oath. Since this involves an
appointment the King’s consent must be obtained. Whatever the number-

of the Cabinet , or- of the Ministry as a whole, there is joint and undivided- i

responsibility to Parliament. A Minister can never plead that he was ignorant
or unaware 6f what his colleagues were doing. The first mark of the Cabinet -
is united and indivisible responsibility. "There is political homogeneity which
. is accompanied by the ascendency of the Prinie Minister. . A Minister who is.
not prepared to defend a Cabinet. decision must resign, - Quesuons aresy me-’
times left ag “open questions™, so that any Minister may vote or speak as he-
pleases. The Sovereign is excluded from the meetings of the Cabinet. When
the retiring Prime Minister goes out of office the whole Cabinet is digsolved.

 The consequence is that all ministerial -offices = are placed at- the

~ Prime Minister’s - disposal. This 'is so even if the new Prime Minister »
-is the “old” Prime Minister, that is when the Prime Minister is com-

" missioned to form a new Government _ This however does not mean that

.all offices are” immediately vacant.” It means only that the King, on the-
Prime Minister’s advice can exercise. his leagal right to dismiss the holder-
of any office held at the- pleasure: of the Crown. All the members of the:
-~ Cabinet continue to hold. their offices for transactmn of current busmess‘

until their successors -are appointed.
The Government is responsible to the House of Commons Responmbzhty

7

‘does not mean that every Government act has-to be reported to and approved . -

by the House of Commons. = The Government needs express. Parliamentary

approval for its legislative proposals and most of its expenditure. It has to-_
'seek ‘approval, too, of most. of its proposals for taxation, It is called upon
to explain and_justify its administrative policy. If the House of Commons

clearly shows that it does not propose ‘to support the Government—if, that is,

the Govemment hag’ lost the “confidence of the House”’—it rust resign:or-
dissolve Parliament, both because of conml‘mmonal conventions and because
Government without constant parliamentary support is legally imposible.

It must not be thought, however, that a single defeat necessarily demands -

either resignation or dissolution. - Such a result follows only where the defeat
- implies loss .of confidence. What the Govemme'lt will treat as a matter -of -
sufficient importance to “demand resignation. or dissolution is, numarﬂy,
a question for the Government. The opposition can always test the opinion-

of the House by a vote of no-confidenc>. Mmonty Governments are more o

- common than is commonly supposed;” They are undoubtedly weaker than. '

majority Governments. - But they are not so weak that they cannot govern.
And- a Governiment' without -a majority is ot entlrely dlsarmed Tt s‘ulL
~ possesses the weapon of dissolution. -

‘British Governments are in fact expected to govern. II neceqsary they“

are expected to act even when they have no legal powers. - They can rely on.
their majomt]es and on the common-sense- of the House to ratify their- acts.
>~ There is and can be no hnntatlon to retroactwe logmlatwn o : :
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- An able monarch can have a considerable influence on the policy of the
sGovernment. - He is in close touch with the Prime Minister and he reads the
»Cabinet minutes. He may also have outside sources of information. He can
.criticize governmental proposals and governmental acts. Though he must
in the last resort accept a Cabinet decision, he is not bound to aqcept any-
~thing less. He can, therefore, insist on the submission of any question raised
‘by a department and he can raise any question which ought in his opinion to
‘be submitted to the Cabinet. He receives and has a right toreceive an
.account of every Cabinet meeting. There are, however, certain prerogative
~ -powers which he exercises on his own responsibility and which may fitly be
" ccalled personal prerogatives. Exactly what they are is by no .means-clear,
-for there are differences of opinion in.respect of several of them. There is no
~gontroversy that he need not accept advice from a retiring Prime Minister as
‘to the appointment of his successor or that he need not accept advice as to the
creation of peers so as to override the opposition of the House of Lords. - There
-sig controversy as to whether he can dismiss a Government or dissolve Parlia-
" ment when advised to do so. It has also been suggested that he could summon " -
. Parliament to meet where he pleased. . : : : :
-There has been no precedent for dismissal of Ministers in modern con-.
-ditions. On the question of dismisal of a Government, the general opinion
"is that it is not for the King to intervene except by warnings and protests.
It is inevitable that a Sovereign who dismisses Ministers or compels them to
- rresign would be regarded as the ally of the opposition and as such be made
-the subject of attack. The King’s function is to see that the Constitution
~ functions in the normal manner.. It functions in the normal manner so long
a8 the electors are asked to decide between parties at intervals of reasonable
© Jength. He would bé justified in refusing to assent to a policy which sub-
-verted the democratic basis of the Constitution by unnecessary and indefinite
-prolongation of the life of Parliament, by gerrymandering of the constituency
‘in the: interests of one party or by fundamental modification of the electoral
:system to the same end. He would not be justified in other circumstances.’
The King cannot dissolve Parliament without advice.. The ~ dissolution.
~involves the-acquiescencé of Ministers. It necesitates an Order in Council -
-and the Lord President aceepts responsibility for summoning the Council.
It necessitates a proclamation and writs of summons under the great seal for
--which the-Lord Chancellor accepts responsibility.  Consequently the King
_-cannot secure a dissolution without “advice”.. If Ministers refuse to give
-such advice he can do no more than dismiss them. : C
. - There has been no instance during the last' 100 years of a refusal of a
-dissolution by the King when~advised by the Cabinet. -There has been *
nevertheless a persistent tradition that he could refuse if the circumstances
-arose, but this has been maitained only in theory. Tt can- hardly be exercised
in practice. , ' R e : | ’
RTINS NE - CHAPTER LI ,
e - THE DOMINIONS GENERALLY
' -1. The Dominions referred to in this Chapter are the Dominion of Canada,
the Commonwealth of Australia, and the Union of South Africa. They
. belong to three different types. Canada is a Federation in - which the units have
~ «oertain enumerdted ‘powers exclusively to themselves, while the residuary
_-powers, some of which are also enumerated for greater. certainty, are vested
-exclusively in the Centre. Australia is also a Federation ; but here the Centre
-has certain enumerated power exclusively to itself; certain .other powers,
-algo enumerated, belong concurrently to-the Centre and the wunits; while the

~
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residuary powers are vested excluswely in the units. South Africa is not a-

Federation at all ; it is a Union. Although there is a Centre with four units.

the units have no exclusive powers. They have powers in oertain specified

matters, but subject to the over-ndmg powers of the Centre. Here we are-
concerned only with the form of the Central Government in each country.

Nevertheless one aspect of the Provincial ‘Administration in South: Africa.

deserves mention. The Provincial executive authority is vested i inan Execu-

tive Committee consisting of an Administrator appointed by the Governor--

General-in-Council and four members elected by the Promncwl Legtslature after-

. each general election. -

. There are cerfain features common ’60 all the Dormmon Constltutmns

(1) The executive authority of the Dominion is vested in the ng and
exercisable on his bebalf by the Governor-General, who in practice
is appointed by the King primarily, if not so!ely, on the advice:

" of the Dominion Ministry.

(2) The Governor-General is advised, or aided a,nd adwsed by a Couneil:

- variously called ‘“the Queen’s Privy Council” (in Canada) or

“the Federal Executive -Council” (in Australia) or simply “the:
Executive Council” (1n South Afrma) Althougl'- the function.
of “aid and advice” is legally vested in the whole of the Couneil,.
in practice it is exefcised by a smaller body, namely, the Cabinet

~of the day. Members of the Cabinet are, of course, also members.

-of the Council. .In addition, ex-Ministers and sometimes persons.
who have never been Ministers at. all (for example, the Speakers.

. of the Legislature in Canada) are also members of the Council.
Nevertheless, as already stated, it ds only the Cabinet of the day

- that actually. exercises the function of “aid and advice”.

'(8). A third feature-of the Dominion Constitutions, speaking broadly,
is that though the written Constitution distinguishes functions to
be exercised by the Governor-General-in-Council from thoss

. to be exercised by him individually, in ‘practice the distinction
has ceased to exist. Thus, in the Canadian Constitution, Section =
. 12 makes a distinction in terms between the powers, authorities

- and  functions exercisable by the Governor-General with the
"~ advice and consent of, or in conjunction with, the Council or
~any members thereof ‘and those exercisable by the _Governor-
General individually ; ; and the succeedmg sections make it clear-
that certain funetmns such as the summoning of the House of
- Commons, ﬁ]hng up vacancies in the Senate, appointing, Judges
of the superior courts in the provirices, assenting to Bills, ete.,
‘are to be exercised by the Governor-General 1nd1VR1dua11y> In
the written Australian Constitution also there are certain func--
tions vested in the Governor-General-in-Council and others vested,

. in the Governor-General alone. So too in the written South
African Congtitution. In practice, however, these distinctions
have disappeared and conventions have grown up Whereby the

~ Qovernor-General almost always acts on advice.

{4} The important point to note is that the Constitution in fact is often
~very different from the Constitution in theory. A great Canadian:
Judge, lecturing on “The Canadian Constitution in Form and -
“in Fact”, warned his audience at the outset that much of. that
Constitution is unwritten and that much of wha.t is wrxtten is
- or may be misleading.” s



. CANADA ‘
" Section 11 of the British North America Act provides that ‘‘there shall
“be a Councii to aid and advise in the Government of Canada, to be styled ‘the
- Queen’s Privy Council for Canads’ ; and the persons who are to be members
-of that Council shall be from timie to time chosen and summoned by the
. (Governor-General and sworn in-as Privy Councillors, and members thereof
‘may-be-from time to time removed by the Governor-General.” -

2, In practice, however, the function of “‘aid and advice” is exercised
by a small group of Privy Councillors—the Cabinet. The constitution' of the
-Cabinet is, as'in England, based on convention. The main principles are that

. the Cabinet should be chosen only from the political party which commands
< -a majority in the House of Commons and that only members of Parliament can.
~hold Cabinet officés. There is no statutory or other written prohibition
-against a non-member being a Minister, and instances have been known of a
*Minister being for a short time without a seat in either House. But the un-
written rule is as stated above. Appointment to all Cabinet offices is made

- by the Governor-General on the recommendation of the Premier. It is the
right and privilege: of the Premier to choose his colleagues and to submit =
-these ‘names to the Governor-General for appointment. Every member of
& Cabinet so chosen must; in the event of death .or resignation of the Premier,
‘at once resign his portfolio. ‘It-is open to g member of the Cabinet before a
. Government Bill is submitted to Parliament to take issue with his colleagues
as to the policy.embodied in-the measure or as to its principles or as to details.
If-his colleagues refuse to accept his view and he persists in his opposition,
-constitutional usage demands that he resign. - A Bill submitted to Parliament
~as & Government measure may—and often does—involve the fate of the
‘Government. = Every member of the Cabinet must, therefore, support it in
" Parliament by voice and vote. ' There can be differences of opinion between
‘members of ‘the Cabinet.on “open questions”. The difference of opinion
should not be expressed on any motion which originated from the Cabinet.
--3. It is'usual for the Premier. of the Dominjon to summon te his Cabinet
aen who are Premiers of Provincial Governments or leaders of the opposition
“in Provincial Legislatures. Men sc summoned to Ottaws are, of course, initial
" ly without seats in the Dominion House of Commons. If they accept the
Premier’s offer, as they usually do, they have to resign theif offices in the Pro-
© -vincial Governments and their seats in.the Provincial Legiélatures, and seats
have to be found for them in the Dominion House of Commons without delay.
These are usnally secured by persuading sitting members to. resign on the pro-
“mise of a nomination to thie Senate, - o T e
-+ 4.1In considering thé claims of various candidates for ministerial office,
" the Premier of the Dominion, unlike the Prime Minister in England, has to
take into. account. race, religion, and geographical factors. When the total
_ number-was 23, three were usually ‘assigned to French-Canadsa and three to |
. Ontario ; at least one was assigned to each of the Provinces of Nova Scotia,
- New Brunswick, Manitoba, Saskatchewan, Alberta and British Columbia,
-and ‘& politician of Irish ‘extraction usually represented the English—speaking :
. Roman Catholic Church.” There is also & custom,:_thgugh this is not invariably
- followed, to assign certain Cabinet offices to particular Provinces. The free-
. dom of choice of the Premier has in'recent years been further restricted by the-
claims of the financial interests of Montreal and Tronoto and the tariff interests
~ centring in these cities that they must have a voice in the selection of the -
- minister of finance, S R P - RN S D
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5. All_Cabinets eontaxn two/or even three ministers-without pori folio. .
These ministers are sworn as members of the King’s Privy Council of Canc.da.
. They attend Cabinet meetings ar.d share in the collective responsibility of
© the Cs.bmet The appointment of such ministers is often made :— -

{1y to secure for the Cabinet the #id and influence of strong men vsho
- are not free to devote themselves entirelyto politics ;

(2) to satlsfy the claims of a Provae which othprwmo mlght not be
represented in the Cabingt ; :

(3) to honour & man who has claims on the per ty m power,
THE CABINET AND THE LEGISLATURE

6. The Dominion Legislature i is composed of an Upper House, styled the
‘Senate, and the House of Commons. Senators are, in fact; %Iected by the
C&bmet although under the Constitution Act, vacancies are to be filled by tLe
‘Governor-General ; the result is that when a political party is in power for a.
jong time and is then defeated in the House of Commons, its majority in the
Upper House may still persist for a time. By convention, a Ministry can
remain in-office only so long as it can command a majority in the House of
‘Commons. A Ministry must in the beginning have a working control of the
House, though occasionally it can carry on with amazmgly little foundation. -
The rule that any defeat on an issue of importance is fatal is not accepted -
in Canada ; the Government will not be discredited if it announces that it
“regards a matter as of consequence and yet overlooks a defeat. If the contrcl

of the Legislature passes from the Government, it can choose between resigna- -
tion and dlssolutlon : :

G_,

Yy

THE CABINET AND THE GOVFRVOR GENERAL S

7. 'The Cabinet is the de facto Executive of the Domlmon The’ Governor—
General, whenever there is a vacancy in the office, is appointed by the King
primarily, if not solely, on the advice of the C&nadlan Cabinet. . In all political
~ maftters the Governor-General acts only on the advice of the Cabinet. The
- Governor-General does not preside at meetings of the Cabinet. He can;

however, discuss and advise ; but if after discussion the Ministry declines to
- modify its proposed line of aotlon there is nermally no optiof for the Governor-

" .General but to assent, for the respons1b1hty belongs -to ministers and not to

him“A Goverhor- General may reject advice if he can secure, in the event of
the resignation of-the Ministry in-consequence of his action, a new Ministry
which will accept responmblhty ex post: facto for rej‘ectlon of the adee

g CHAPTER IV
COMMONWEALTH OF AUSTRALIA

The Federal Ministers are appomted by the Governor General The
number of Ministers is at present limited to ten and they hold such offices as °
the Parliament prescnbea or, in the absence of such provision; as the Governor-
‘General - directs. . No Minister can hold office for a longer period than three
_months unless he becomes a Senator or a member of the House of Repre- .
v sentatlves The power to advise the Governor-General is formally vested
- in ‘the “Federal Executive Council” whose members are appointed by the.

_ Governor:General: © The Ministers are all members of the Executive Council -
- ‘and for all practical purposes they consititute the Council.:- There are in
: d!tmn Assxstant Mmmem who correspond to honorarv Mimsters.

~
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In pmotwe, appomtments of Ministers are made on the 1mb1at1ve of the-

' Prime Minister. The number of Ministers drawn from the Senate is usually-

two. ~ The Premier has, of course, to secure the Governor-General’s approval
of his selectlon but that is a formality, though the Governor-General has the-

- right "to*object on -personal grounds to any' unfit person. In the Labour

Governments of Australia the -selection of Ministers is done by the Parlia-
“mentary caucus and this extends even to the Premier. In these cases the
- Premier’s right is reduced to the allooatmn of portfohos, even if so much is

- conceded

. Asin the other Dommlons and the Umted Kingdom, the unity of the
Cabinet depends on the personality of the Prime Minister-and it follows,
therefore, that on his resignation the whole body of his Ministers are held to

. have resigned and merely to be remaining in office untll routine business is

disposed of and new Ministers take their. place.

o - CABINET AND LEGISLATURE

Mmlsters must posess the confidence of a magonty of the House of
Representatwes (the Lower House of the Leglslature) On defeat in that
House on a vital issue a Ministry must resign unless it is granted a dissolution.

_As in Canada, so too in Australia, the principle that defeat on any issue of
importance is fatal to the Ministry is not rigidly accepted. The Government
will not be discredited if it announces that it regards a matter as of consequence
and yet overlooks a defeat. If the control of the House passes from the Govern-
ment through internal dissension or coalition of Opposition elements or other .
grounds, it can choose between resignation and dissolution and normally the
Tatter course is preferred, for the former is regarded as an admission of failure.
Further, practice has shown that it is a distinct advantage to ‘be & party which. .
dissolves and under whose ausplces -an election-is held. : ‘

CABINET AND THE GOVERN OR-GEN ERAL

As in Canada, the Governor-General, whenever there is a vacancy in the -

~ office, is appomted by the Crown primarily, if not solely, on the advice of the
, C&bmet in the Commonwealth. The Governor-General does not preside over

business meetings of the Cabinet, which are summoned in the name of the

~ Premier. He acts as the constltutlonal head of the Government advxsed by

Ministers.

”

That a Governor {General should act on Mlmsterlal advme is admitted
in the Commonwealth’; but, as in Canada, with an important proviso. A
- Governor-General may re]ect advice if he can secure in the event of the resig-
nation of the Ministry i in consequence of his action, a new Ministry which will
accept responsxblhtv ea:post facto for re;eotlon of that &dwce

o CHAPTER V
* - UNION OF SOUTH AFRICA
EXECUTIVE

.~ The Governor Greneral a,ppomts ‘his Mmlsters, not exceedmg eleven in -
number to administer such. departments of State of the Union as the Governor-
Qeneral-in-Council may establish ; they hold office during the pleasure of the

" Governor-General. No Minister can hold office for a longer period than thres
months unless ’;(heyls or becomes a member of either House of Parliament

- R s



k‘ w henever any. JImlster is from any cause unable to- perform any of the func*
~ tions of his office, the Governor-General-in-Council may appoint any membel = _
of the Executive Council (whether he has of has not been appointed as a Ministe® .

- of State) to act for that I\hmste elther genezally orin the e rformance of any:.
partmular funection. - - Lk

In-law the body in Wthﬂ the power to tm}der advice to the Govcrnor-
General is vested is the Exetutive Council of which the Ministers are also mem- - -
bers. The Ministers of State act in'an advisory capacity only in so far asthey
are members of the Executive Council. The Executive Council is the larger ~

-body—like the Privy Couneil in England—and consists of all those persons
“who at any time have been sworn-in as Executive Councillors, including not"
only the existing Cabinet Ministers but also those of the past: The members -
of the: E‘;eoutlve Council“are never dismissed, nor do thcy retire from the
Council. - The practice of constitutional government doés mot require the
attendance' of the whole Executive Council to advise the Goverror- General :
indeed such a course would be contrary. to all ideas of Government by a Cabinet -
responsible te an elected Assembly. - Only those Executive Councillors who are -
present ‘Ministers of State are summornied to advise-the Governor-General.
Practice has rendered the Executive Council a more or legs dormant. body -
kept alive only by the pharaseology of proclamations and other documents

_of State.” In'the threory of law the executive power of the Government of
‘the Union is vested in the Governor-General acting with the advice of the -~

- Executive Council but in prac’mce the Ca.bmet funcmons as the Executlve
Council, .

-

The Cabinet systom in the Umon of South Afrma fOllOWb Brl’m sh preceaents :
in every respect. The Governor-General summons the. person whom he-consi- s~
‘ders the most fitted for the, purpose’and, requests him to undertake the task -y
“of formmg the -Ministry. The choice is in practice limited to one or other -
of the persons recognized by Parliament as the leader of the party which
commands a-majority in the House of Assembly. - The Premier has unfettered =
diseretion in'chosing a Cabinet.  Ministers are chosen from party leaders and -

" those members of Parliament who are prominent in party Councils. ~They
are chosen for their administrative and political skill, or becatuse the power’

- and - influence which ' they wield with the-electors’ make them usefal and -

- necessary elements.of a democratic Government. The-Premier is undoub- ..

- tedly: influenced. by these considerations as well as by geographical factors.
such -as. endeavouring to give each provmce some representation - in his ..
Ministry. ‘The.most. striking characteristic of South African politics is the .
remarkahle stability of the Ministries.. There is collective responsibility in
_the Cabinet:- Aeoordmgly, on the res1gnat10n of the Prem1er the- Whole o
body. of Mmlsters are held to have res1gned T AN

. THE GOVERNOR-GENERAL - =
"The Govcrnor General is appomted on a Commission oou'ltermgned by the -

Prime Minister of the Union and not by a British Secretary of State.- The o
Union’ Government is thus solely responsﬂole for the appointment. et 3

. THE CABINET THE GOVERNOR GENERAL AND THE LEGISLATURE

; The relations between the Cabinet and the Gavernor- General are sub-. j
- -stantially the same ag in Canada, or Aw:traha 50 too those between the Cabi-
net and the Lealslaturu - ' :

N
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. CHAPTER VI

.

 IRELAND =
' GOVERNMENT

- The Government consists of not less than seven or more than fifteen
members. The Prime Minister (Taoiseach) is the master in his Government.
He is nominated by the Dail (as the Lower House is called) and appointed by

_the President. The Prime Minigter, with the approval of the Dail, nominates
for appointment by the President the other members of the Government. -
The Prime Minister appoints a deputy (Tanaiste) who acts for all purposes in
his place if he dies or becomes permanently incapacitated or is tefaporarily

~ absent. The Prime Minister, his deputy and. the Minister in charge.of the
Finance Department must be members of the Dail. 'The other Ministers must
be in one chamber or another, but not more than two in the Senate (Seanad).

T - GOVERNMENT AND THE LEGISLATURE

' 2. The Government is declared. by the bonsbituﬁon to be respongible to
the Dail. It acts as a body and is collectively responsible for the Depart-
~ments of State Administered by the members of the Government. When
" the Prime Minister vesigns from office the other members of the-Government
are also deemed to have resigned from office, but the Prime Minister and other
-members of Government continue in office till the appointment of their succes-
'.sors. . The Prime Minister can request any member of-the Government to -
resign. - If he refuses to comply with the request his appointment can be
vterminated by the President if the Prime Minister so advises. There can-

* not be any change of Government during a“period of dissolution. o

. 3. The Prime Minister must resign if he coases to retain the support of a
majority in the Dail unless on his advice the President allows him a dissolu- -
. tion and on the reassembly of the Dail he secures the support of a majority -
in the Dail. : o S E e
: oo S
L PRESIDENT -
. 4. The President is elected by the people. The electorate is the same ag
~ that for the Dail. The election is by secret ballot on the system of proportional -
‘representation with the ‘single transferable” vote. He holds office for seven
- years from the date upon which he enters upon- his office, unless before the
expiration of that period he dies or resigns or is temoved ffom office, or becomes
‘permanently incapacitated, such” incapaeity being established to the satis-
- faction of the Supreme Court consisting of not less than five judges. A
- President is eligible for re-glection to that office but only once. He ghall not

" leave the State during his term of office save with the consent of the Govern- - :

~ment. He may be impeached for stated misbehaviour. A proposal in either
' House of the Legislature to prefer a c¢harge against the President shall niot be -
. entertained unless upon a notice of motion in writing signed by not less than
_ 30 members of that Hause. 'Any such proposal shall be adopted by a House
- only upon a resolution of that House supported by not less than two-thirds of

‘the total membership thereof. ‘When a charge is preferred by one House.

/. RN
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the other House shall mvesmgate the charge or cause the charge to be investi-
~gated. The President shall have the right to appear and to be represented—
at the 1nvest1ga‘o10n of the charge. If, as a result of the 1nvest1gat10n & reso-

" lution is passed supported by not less than two-thirds of the total member-
ship of the House of the Legisiature by which the charge was investigatefl or
- cgused, to be investigated, declaring that the charge préferred against the Pre-
sident has been sustained and that the misbehaviour, the subject of the charge,.
was such as to render him unfit to continue in office, such resolution shall -
operatu o remove the’ Presulent from hls office.

= GOVERNMENT AND THE PRESIDENT S

5 The powers ‘and, functions conferred. on,_the Presﬁenb by the eonstl-
tutlon shall be exercigable and performa,ble by him only on the advice of
: the Government, save where it ig prov1d.ed that he shall.act in his absolute
diserstion or after consultation with or in relation to the Council of State,
a purely advisory body composed of ex-officio’ the Taoisedch,”the Tanaiste,
- the Chief Justics, the President of the High Court, the Ohalrmen of the Dail
and. the Senate, the Attorney-General, any ex-President or ex-Taoiseach or
ex-Chief Justice or ex-President of the Free State, and such other persons not -
- excoeding seven as may be appointed by the Presldent or on the advice or
nomination of, or on receipt of any other communication from any other per-

. son or body.  No power or function conferred on the President by any law shall
‘be-exercisable by him save only on the advice of-the Giovernment: In the
. ovent of the absence of the President, or his te emporary incapacity or failure
“to exercise and perform the powers and functions of his office or any of them
- the powers and functions conferred on the President shall be exercised and’
performed by a Cammission consisting of the Chief Justice (or in-his absence
~ the President of the High Court), the Chalrman of the Dail (or in his absence
the Deputy Chmrmzm) and the Chairman of the Senate (o1 in his absenee the
: Deputy Chalrman) .

6. Asins tances of functlons Whlch the Presldent may exercise in hls o
‘absohite 'discretion or-must exercise after consultation with the Council of
State, we may mention the following :* The President may in his absolute
QISC}I'etIOﬂ refuse to dissolve the Dail on the advice of a Prime Minister who
has.ceased 0 retain the support of a majority in the Dail. The President;may
&t any time after consultation with the Council of State convene a meeting of - -
either or both of the Houses of the Legislature, communicate with the Houses -

by message or address—which. has received the approval of Government— -
on any matter of national or public importance or address a message approved
by the Government to the nation at any time on any such matter. He may
afber consulting the. Council of State but-in his discretion ask the Supreme court
for aun opinion on the ques‘mon of the validity of any Bill which he is asked to.
regign. If the report is unfavourable he must refuse to sign.  In the case of a
Bill carried over the head of the Senate, if, within four days of its passage,
2 majority of the members of the senate and not less than one-third of those-
of the Dail petition the President to decline signature, he may after consulta- -
tion with the Council of State decide that the * measure is of such national im-
portance that the will-of the people thereon should be obtained. Thereupon
he can sign the measure only if approved. at a referendum or by a resolutlon\ ;

of the Dail passed within 18 months of his decision after a dissolution. R,
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" CHAPTER VII
-, -SWEDERN -
: A - EXECUTIVE ™ :

In Sweden the executive power i8 vested in the King Who, however acts
only in Council. In theory, the King possesses an absolute veto ; but in prac-
tice, the Government is carried.on in confermity with the views of the Cabi- -

- net -which in turn derives its authority from the support it receives in the
~ Legislature.” The constitution does not prevent the King from acting against
“the advice of his Ministers and while the King’s decisions must always be
" countersigned by the Minister’s signature, it'does not mean that responsxbll-
ity has beeri-assumed. If the decision is unconstitutional in the opinion of the
. Minister he must refuse to countersign. Since 1914, the King has not even on

- assingle occasion forced decisions ‘not acceptable t6 his Ministers. . *The pro-

cedme prescrlbed by the constitution has, therefore, beeome a mere formahty

: -+ CABINET AND THE LEGISLATURE : '
" 2, The genera}'prmmple that the Cabinet should have. the positive suppert
- of the majority in Parliament is not-observed, nor does the Cabinet secure &

- vote of confidence before it begins to function. The Cabinet continues.in
~ office so longas it is tolerated and makes room for a new Ministry only when

the dlssatlsfactwn of the Legislature. is manifest. - When a Cabinet crisis -
“occurs, the usual course is for the Opposition thet hags defeated the Cabinet to

" assume responsfblhty for the formation of a new Ministry ; but- oocasmnaily
_Parliament is dissolved in order that a new basis for the Ministry may be fur-

: mshed Sometimes resort has also been had to' brief “Civil Servants” Minis-
* - tries. . The Legislature, the lesdag, has the power to examine the function
-~ .and labours of the Cabinet-and to impeach -its members. The constitution

+“provides for the appointment, in each regular session of the Riksdag, of two.
parhamentary officials - whose special task-is to-supervise, on behalf of the :
Leglslature the civil and military administration of the courttry. - These official -

--‘receive complaints of citizens against Government official and are empowered.
-0 hawve recourse to.the courts. - This manner of safeguard_mg the rlghts ofrthe
01t1zens 13 said to be very effechve in Sweden. -

R S CE s S CHAPTER VIII R

. = ',; S SWITZERLAHD IO
- e “EXECUTIVE ~ . ‘ :
" The executlve department ‘of the Swiss Government is the Federal
Coune]l It consists of seven members elected by the Federal Assembly aeting.
1 ‘as a unitary body, i.c., the Council of State and the National Council sitting
- together under the: Chan:manshlp of the President of the latter House. Con-
~ titutional - usage prescribes that Zurich and Berne, being among the oldest:
ot the Cantons and h&vmg\the largest populatlon, shall always be represented. -
A similar right is gogranteed in the same manner to Vaud, the largest of the:
- French speaking Cantons. - Usage further prescribes that another Romance
- Canton besides Vaud shall always be represented.  The legal term of service
“‘of . the Councillors is four years. ~There are seven separate administrative
_* departments, each headed by one of the Federal Councillors. -In theory,
all important executive decisions are made by the Counecil as a body and the-
. Council “assumes’ - corporate respons1b1hty Afor them. In actual - practice,
however, many important executive decisions are made by the individual
- Councillors.  Furthermore,  many activities:  originally performed by the

Council as a body ha.Ve been passed on to spemﬁc Councﬂlors and by them to -
their subordmates. NP
- . T T = ." - ) \‘ B
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E‘{ECUTIVE AND LEGISLATURE N

i

~ implied in the Assembly’s election of the Federal Council and the Asserublyv’s

- 2. Intheory, the execufive is a servant of the Federal Assembly Thisis

use of the-Council as a sort.of Legislative Drafting Bureau. Executiv servi--

‘tude is made still more obvious by the Assembly’s supervmon over the

executive. - The executive ‘must secure the Assembly’s previous authoriza-

“tion or subsequent ratification for all acts relating to foreign nations, armed
forces or even the ordinary conduct of public administration.- The Assembly

‘fre\iuent}y issues directions in. the form of resolutions or motions indicating- -
the way_in which the Council’s functions are to be discharged. Though the
. Councillors are not members of the Assembly, they. have the privilege of

_attending [2]l plenary leglslatwe sessions or committee meetings of the
Assembly “and participating in the debate. Neither constitution nor conven-
‘tion requires the resignation of Federal Councillors, ‘should’ their policy con-

flict with the Assembly’s. In such a case the (‘ounoﬂlors change then' pohcy'

- in order to.make it'conform to the Assemﬂly s expressed will.

. 3, A"muallv the Federal Assembly dCSIgnates a member of the Fedeml
Counicil to serve as President of the Confederation and a second member to -
. serve as Vice-President.  The constitution forbids the re-election of a~serving. -

. President or Vice-President for a gsecond consecutive term. Usually, the Vice- -

- President succeeds the President and the two offices.rotate among the members

" of the Federal Council. = Although the Presidency of the Confederation is an -

office of some dignity, it has none but purely formal prerogatlvea, the principal - -

one bemg that of presiding over the deliberations of the Federal Council.

. In the opinion of two wellknown English studentb, ‘the members of ,
the Federa1 Council ”* yield to no other government in Kurope in devotion to « -

“their country, in incessant hard work for a poor salary,”and-in thorough- -
"+ honesty and incorruptibility. ~A diplomatist who knew them well and appreci~ -
ated their good qua,htles aptly remarked that they remmded ‘him of a charae~ .7

teristic, industry. of their own country that of wat Oh-mamng ‘For, having to.-.-

- deal with very minute and intricate affairs, their attention is unremittingly en-

gaged by the most delicate. mechanism of government, by the wheels ‘within -

wheels of federal and cantonal attributes, by the most careful balancing- of s

+ relations between contending sects and churches, and by endeavours to pre-

“ serve the proper counterpoise betweentwo (French and Germian), not to say -

‘three (the third belngitahan) atlonah”mes [Adams and Cunmnaham “Tne.k“’f

C e

~Swiss Con- federatmn ,p- 381 - -

UsA
el EM]CUTIVE :

Tne exeeumve powel is VbSted in the Pres1dent r.Ie halds oﬁice for four e

years and is chosen Jlrectly by the people through an electoral college of about

530 members which is elected by the electors for the Congress from the 48 .

States. ‘He is the Commander-in-Chief of the Army and. Na, avy.of the United

States and all the militia of theseveral States. He has power by and with the

- advice and consent of the Senaté tomake treaties, provided -two-thirds of

the Senators present concour. He has also power to riominate and to appoint’

with-like consent ambassadors, members ‘of “fthe Cabinet, judges of the : |

SGEAPTERIX. -

" Supreme Court, and ‘certain ofher high officers. Every bill passed by the
House of Representatlves and the Senate before it becomes laW must _be pre- -
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éer?ted to the President of the United States. If he approves he signs it. If not
he returns it with his objections to the House in which it originated. If after
such reconsideration two-thirds of that House agree to pass the Bill in its ori-
ginal form, it is sent together with the objections to the other House by which
" it is like wise to be considered. If it is approved by two-thirds of that House
it becomes law. . The President does not take any initiative in the matter of
- legislation either directly or through his Ministers. ~All he does is to inform
“the Congress of the state of the nation and to recommend the measures which
. his experience in administration shows to'be necessary. .This function is dis- -
" charged by a message which the President addresses to the Congress, the most
- important being sent at the beginning of each sessiomn. v o
S Co CABINET .. - o p .
2. To assist him in the administration, the President has a Cabinet of ten
appointed by him subject to the consent of the Senate. Any member of the
- Cabinet may.be removed by the President. 'None of these Ministers can sit
or vote in the Congress. The most important office in the Cabinet is that of
the Secretary of State.. He is in charge of the State Department, the chief
-~ 'duty of which is the conduct of foreign affairs. The other important posts
- are the Secretary of the Treasury, Secretary of War, and the Attorney-General
who is also the Minister of Justice. The Ministers are not responsible to any-
body except the President. The Ministers™ acts are legally the acts of the
President. The Cabinet does not work as a whole. It is'a group of persons,
* _ each individually dependent on and answerable to the President, but with no
- joint policy and no collective responsibility except such as results from their
= common subordination to the President. e
: 3." The President is personally responsible for his acts not to the Congress
* 'but to the people by whom he is chosen. He cannot avoid responsibility by
alleging the advice of his Ministes, for he need not follow it and they are bound
. to obey him or retire. The adverse vote of the Congress does not affect his -
" . position. If he proposes to take a step which requires money and the Congress
refuses the requisite appropriation, the step cannot be taken. Votes of censure
- -will neither\ compel the President nor-his Ministers to resign. The ,Presi-
dent, unless, of course, heis convinced that the nation has changed its mind
since it elected him, is‘morally bound to follow-up the policy which he professed
- a8 a candidate and which the majority of the nation must be held in electing
- him to have approved. If that policy is opposed to the views of the majority-
of the Congress, it may check it as fir as it can. He has got the Fight to
- follow his own views and principles in spite of the Congressso far as the constitu-.
. tion and the funds at his disposal permit. < ¢ Lo Co
‘ 4. The President and his Cabinet have no recognised spokesmen in either
House. The executive has no_ opportunity of leading and. guiding the legis-
lature and of justifyingin debates its administrative acts. ~Either House of the
- Congress.or both Houses jointly can pass resolutions calling on the President
- or his Ministers to take certain steps or disapproving steps they have already
- taken. /The President need not obey such resolutions, need not.even notice
- them. ' They do not shorten his term or limit his’ discretion. Either, House
of the Congress can direct a Committee to summon and examine a Minister.
_ ThelCOmmittee can do nothing more than questiorhim.' He may evade their
questions and with: impunity tell them that he means to take his own course.
... The-Congress- may xefuse to the President the legislation he requires and by

-7, embarrassing: hiiy veek to compel his compliance with its wishes In the

N
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-~ ~the economic plan,”” which is a Central function, comprises almost every aspect -
of the life of the community and offers unlimited opportunities for interference -

-, 65

conduct of forelgn aﬂ’alrs the President is obhged to bring hls polley m’ao har-
mony with the views of the majority of the Senate whose cohsent by a two-
‘thirds majority is essential to the making of treaties. The Congress can
control the President to a certain extent by refusing supplies on special pro-

jects.  Ordinary supplies are, however, not withheld. = In short, the President

cannot be turned out of the Whlte House or deprived of his title to the obe-

dience of all federal ofﬁmals except by a successful 1mpeachment

Y

~

_GHAPTER > S
NATURE OF THE UNION

The U. S. S. R. (Union of Sov1et Socialist Repubhcs) is a Federal State -
formed on the basis of voluntary union by 12 Soviet Socialist Republics. The ~

Centre has wide powers; foreign relations; national defénce and internal

security (that is, police) ; admission of new republics to the Union ; establishi-

ment of the economic plan for the Union ; banking, and industrial, agrlcultural

and commercial enterprises of all Union s1gmﬁcance money, credit, and insu-
rance ; determination of the fundamental principles of the use of land and the

3

explo1tat10n of natural resources ; determination of the fundamental principles

of education and public-health ; the organization of the judiciary'; and so on.
Not only does the enumeratlon cover a wide field, but**‘the establishment of

with the units, in spite of the fact that the resuiuary or unenumerated powers,
are vested in them. These have, indeed, “the right freely to secede from

- the U.8.8.R.”, but any activities in this direction are apparently treated by
the Soviet Courts as treasonable, 80 that the practwal value of the right is

questi onable

LEGISLATURE ' S i

' 2. The leglslatlve power of the Union’ belongs to the Supreme Soviet
which is elected for four years and consists of two Chambers with equal powers,

A
’

- f

The Supreme Soviet, sitting as a body, elects its ‘Presidium’’ conSIStmg ofa”
Chairman, 11 Vice-Chairmen, a Secretary ‘and 24 Members.  The Presidium -
appears to be a Standmg Committee of the Supreme Soviet, exercising the

- highest powers ; it convenes the sessions of the Supreme Soviet. ; it dissolves
" the Supreme Sov1et when the two Chambers fail to agree ; it holds referendums ;

it revokes the decisions and orders of the Council of People’s Commissars of
the Union (the Federal Executive Councﬂ) and of the units, if they violate the

“law ; in the intervals between.the sessions of the Supreme Sowet it removes
, from office and appoints People’s Commlssars of the Union (that is, members’

. of the Federal Executive Council) sub;ect to subsequent confirmation by the

. —+thus exerciges mer
‘ exerclsed by the Gew é

. Supreme Soviet, it bestows honours and decorations ; it exercises the right of
" pardony; it appoints and dismisses the High Command of the Armed Forces ;

in the intervals between sossions of the Supreme Soviet, it has power to declare

“war, and at-all times to order mobilization, to ra,tlfy and denounce inter--
“national treaties ; and so on.. The Presidium—a Committee of the Legislature
“of the executive powers which. in British India  are .

nor- General and even more,



EXECUTIV E ' -

- The main executive and administrative organ of state power in thb

~U. 8. 8. R. is the Council of People’s Commissars of the U. 8. S. R.. This

Councﬂ is appointed by the Federal Legislature-~the Saprcme-—Sowet at a

. joint: session of the two Chambers and is composed of a Chairman, a Vice-

' Chairman, the People’s Commissars of the U. 8. 8. R., the Cbalrman of the -

State Planning” Commission and several othel high ofﬁmais Thé composi-

.tion has been somewhat altered since the adoptmn of the constitution of 1936.
_The People’s Commissars of the U. 8. S. R.-are in charge of the federal
depa,mments (People’s Commissariats of the U. S. S.R.). The People’s Com-
missariats of the U. 8. S. R.ate of two kinds: (1) All-Union and, (2) Union- Re-
pubhe The distinction between the two groups is that the first is concerned
~.with:what are regarded as purely federal matters, while the second deals with

. questions of joint concern to the centre and the units. The All-Union people’s .

- Commissariats direct the branch of state administration entrusted, to them

" over the entire ’uﬂnnory of the U= S: 8. R., either directly or through-organs, .

: appomted by them. ~The Union-Republic P:,ople s Commissariats direct the

- branch of state administration entrusted to them through identically named

- People’s Commissariats of the units, namely, the Union republics, and adminis-

“ter directly only a specific, limited number of enterprises as listed and sanc-
. -Atloned by the Presidium of the Supreme Soviet. The All-Union People’s’
-Commissariats are Defence, Foreign Affairs, Foreign Trade, Railways, Com-
_mmunieations, Water Transport ‘Heavy Industry and- Defence Industry. The’
Union-republic. People’s Commissariats -are. Food Industry; Light Industry,
. Timber, Industry, Agrlculture State- Grain and Livestock Farms, Finance,
~ Home Trade, Home Affairs, Justice and Health. There have been alterations
< gince the constitution wasadopted in particular, the Republics of the U:S:S:R.
“have been given powers in the sphere of foreign relations and defence. The
" units have -the right “to enter into direct relations with foreign States and

‘ conclud&treatxes with them” and also ‘“to organize battle units of their own™. -

EXECUTIVE AND LEGISLATURE

4, Th1s Council is responsﬂole to-the Supreme Soviet of the U.8.S. R ,
and accountable to it ;'and, betwoen sessions of the Supreme Soviet, to. the '

- Presidium of the Supreme Soviet." The Council of People’s Commissars issues

decisions and orders on the basis of and in fulfilment of the laws in force and -

. controls their execution. - Decisions and orders of the Council of People’s
‘Commissars of the U.S.8.R. have obligatory- force and must be carried out
throughout the entire territory of the~U.S.S.R." The Council has the right, -

~ in respect of those branches of administration and economy which fall within
-~ the jurisdiction of the U.8.8.R., t6 suspend. decisions and orders of the Councils .
of People’s Commissars of the Union republics and to annul orders and. mstruc- .

 tions of mdw:dual People 8 Commlssars of the U S.S.R.

e A e -OHAPTER XL ’
- : ABSTRIA-HUNGARY - :
[Under the Oompact of 1867 and supplementary statutea] _ ,
~“The union was a political eumosroy it was not due to any ties of affection
_or onalty to a common Fathesiand, but rather to a fear of absorption by. .
Germany or Italy in. the case of Austria and by Russia in the case of Hungary.
. There’ was a common -monar bh—-—Emperor of Austria and King of
k Hungary “He -supervised the administration: bf matters commnon to both
v countrles aﬁld_ appom‘cd mes’ca?‘s for the purpose.”

¥
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3. The two units had a common army, a common‘dmectwn of” Iorelgn,
_affairs, and a terminable customs union. The Ministers of the Union were not -
~ responsible to ary Central Legislature, for there was hardly any such Legis=
lature Even the customs tariff was enacted, in the form of identical Acts of-
~the Legislatures of the two units functioning separately. Besides the separate -
“territories of the two units, there was ]om‘o fernwry even f01 this, apparent]y,
there was no joint-Legislature. : : :
S -  BXECUTIVE ' :

4. For the admmlstla’mon of the common’ affairs, there were. thrbe ]omt
Ministers : the Minister of Foreign Affairs, the Mmls‘sex of War, and the Minister
of Finance. It must be noted that the authority of the Joint Ministers was-,
‘restricted to common affairs and that they were not allowed to-direct or exer-.
cise any influence - on affaips of -government - affcctlng separately one of the..
h%lveb of the monarchy. The Minister of F oreign Affairs conducted the’inter--
‘ndtional relations of the dual monarchy and concluded international treaties,
~ but commercial treaties and such State treaties as imposed burdens on the State
_or.parts of the State or involved a change of térritory required the preliminary

_assent of both units. The Minister of War was the Head for the administra-
" tion of militar y affairs, éxcept those of the special armies of the two units.
But the Supreme command of the army was Vested in the Monarch whohad the .

~ power to take all measures regarding the whole army. It followed; thercfore,
that the total armed power of the dual monarchy formed a whole under the -
Supreme command, of the Sovereign. The Minister of Finance had charge of -
the finances of common aﬂ’azrs, prepared the }Olnt budget and admlmstewd t;he ‘
‘joint State debt. . :

5. The joint gxecutive was in soime measures “respons1ble to a dehbe—, :
rative body whose function was: pracmealfy confined to-voting supphes and -
controlling the administration by examining the accounts, addressing-inter-
pellations, and the like. - Even this body consisted of two halves Qlttlng sopa- -

~ rately except in the single case of a difference:of opinion. - Each half or.dele- -
_ gation contained. 60 members and at & joint session; the number present from ~
each had to be the same, any excess uemg oxcluded by lot. . The Ministers
could be impsached by a concurrent vote of the two halves.” As the Hungarian
_delegation was*almost solidly Magyar while the Austrian delegatmn was split -
up into various groups (Germans, Poles, etc. ) this system, in practice, gave al
advantage to Hungary. Indeed, it used to be' said that. Hungary enjoyed 70"
- per cent. of the power in the Empire for 30 per cent. of the cost. (In regard
1o the expenses.of the joint monarchy, the arrangement was that they should
be defrayed, as far ag possible, out of the joint revénue, and that any balance
should he paid, 70 per cent. by Austria and 30 par cent. by Hungary, that being
about the ratio of the sums raised in 1867 by taxation in the two counfries. -
“The original arrangement was valid for ten years, but conmnued w1th 1ght
modlﬁeamons, for a much longer period.) = -
-6 Hungw ry had in fact a privileged posmon she pmd 32 per cent. -of the g
- expenses, furnished 44. 1 per cent. of the troops, was givén 50 per cent. of the ~
_power l*y law, and had 70 per cent. of the power in practice. Apart from this
 feature, the arrangemont furnishes a curious instance of a joint Executive
- m‘ohout a Jmnt Legislature and of a supply-voting body distinct'from the law-
" making. body.  Although owirng- o political necessity, the arrangement was
made to work for nearly fifty years, the machinery was clumsy and required
» for its 'management and infinite amount of tact and.- skill. " Government .
was, in fact, an endless series of compl omises be ween leglslatwe bodles belong- L

1110“ to dlfferent races ]ealousof each -other. M L

4
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o f SAFEGUARDS FOR MINORITIES (I)
‘ camm

“ WRITTEN CONSTITUTION

" Bection 22%.—-Of 96 memburs of the Senate, Quebec (Whicb is mainly

. French and Roman Catliolic) is given 24 ; Ontario (which is mainly British

© and Protestant) 24 ; Nova Scotia, New Brunswmk and Prlnce Edward-.
Island 24 ; the Western Provinces 24, - .\

: ~ This d1str1but10n was made by the amending Act of 1915 There is thus
. parity in the Upper House for the 4 main divisions. When the dlstnbutxon
- was made, the area and population figures stood thus —

Provinco ' " |- Area_ |Population
: . . : : " % .
-Quebec L ‘ . \ L o ; L . 706 2,09;1
Ontario . ", 7. L =0 ) ' 407 2,523
N’ova Scotia . Sl s ."/ e L4 . E L : ;
New Bl‘unszck RS 5 N 9?8"
Prmce Edward Island : : o ,ll N
‘ Mamtoba o 2R
. Briﬁlish C701umbia . ll :
k \Saskaitehewan ) - ¥ ~1,115 _1,71‘5‘
' o .
Alberta. ) . : . e .; . . J

[The arca is in \thouqa.nds of square miles and the population in thousands.]

-Section 23*.—A candidate for Senate from Quebec must have property or
residence in constituency ; elsewhere, residence in Province. - In other words
~ Senators from Quebec represent various divisions of the Provinee ; elsewhere
- they represent their Provinces ab large ‘This is'designed to safeguard French

Canadian interests of the rural areas in Quehec (Porntt s “Evolution of the
‘Dominion of Canada’; } pp. 26,270, 271). :

Section 51*.—Regulates "epregentamow inthe House of Comamons after each
~decennial census, Quebec being always given 65 member and other Provinces
in - proportion to population relatlvely to Quebec : that'is to say, there is
assigned to each of the other Provinces such a number of members as bears the
same proportion. to its population as 65 bears to the population of Quebec.

" This secures that Quebec 5 1epresentat10n shah not be ]ess thzm is"due to its -
population. - . ~

“Section 92(1)* —~The a.mendment of uhe Provineisl constitution except as
, regardq the ofﬁce of the Lleutenant Governor isa Promncml subject.

" Bection 93.—Very 1mporta,nh Rest“mtmn on legislative power of Provmce
regardmg educatlon D1scussed separately ‘[See p. 3 et seq infra: ]

;
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Section 94* —Quebec i is not mclud ed while Ontario, N ova Seoma, a,nd T\v w

Branswick are included in territories for which Pa.rha.menu of Canada ma.y" o

make uniform laws on cortain subjects. - -

Section 98*. —Judges for Quebec must’ al‘ﬂ ays be fromthe bar of Quebec
similar provision for other three Provinces in 8. 97 temporary. - "

Section 138*.—English and French both recognised in the Leglsia.ture and
the courts not only of Quebec but also - of Ca,na,da T

OUTSIDE WRITTEN CONSTITUTION

+

1. Unders. 41 of the Brltlsh North America Act, the Parliament of Canada, i

has power to regulate franchise for the Dominion House of Commons. But.
“after an unhappy attempt between 1885 and 1898 the Dominion Parliament
. has not exercised the power and has in effect left the matter.to the Provincial -

‘Legislatures.  (Porritt, op. ¢it., pp. 309, 317—324 ; Egerton’s “F ederations -

and Unions in the Brltlsh Emplre”, p. 133 footnote) This is in accord with:
federal principles.-

2. Under s. 40 of the Bmtlsh North America- Act, the Parllament of

Canada may re-constitute electoral districts. . This is usually done at the decen- -

~ nial. re-distribution of representation. During the Conservative regime of”.

. 1878-—-1896, there was the most. glaring gerrymandering or manipulation of”
“boundaries of constituencies, so as to make them safe for Conservative demo--
cracy In 1903 the Liberals introduced the practice, since followed, of refer-
ring the re-distribution bill to a Committee of 7, 4 Government and 3 Opposmon ,
. This ended the scandals: of the gerrymander. Launer in introducing the Bill* -
of 1903, said,_‘“What we claimed for ourselves when we were in a mmomty, ,
we are-now ready to grant to our opponents when they are in a minority”.
"Thus the safeguard agamst gerrymandermg rests on a convention. [POI‘I‘ltt,o
op. cit., pp. 310—3814.] S

3. Tt is usual for the Prime Minister of the Dominion ' to summon te hlS» ,
Cabinet Premiers of Provincial Governments or leaders of the Opposition in

- Provincial Legislatures. . If they accept the Prime Minister’s offer, as they

almost invariably do, they must resign their seats in the Provincial Leglslaturem
and any offices they may hold in the Provincial Governments.. Out of 23
" Ministers (the usual number when Porritt wrote), 3 were assigned to Quebec-
" (or French-Cafiada) ; 3 to Ontario ; 1 to each of the Provinces of Nova Scotia,.
New Brunswick, Manitoba, Alberta, Saskatchewan and British Columbia. -
There is always one English speaking Roman Catholic, usually a politician of”

Irish extraction from Quebec. - - '

~ T

4. Mlmstera without portfolio. Tn some Domlmon Cabmets there have-,
been as many as 4 Ministers without portfolio. ‘They are all members of the-
Privy Council of Canada.  Advantages :—(1) To securé, for the Cabinet.
strong men who are not free to devote their whole time to pohtlcs (2) to satisfy
‘the clalms of a province which might otherwise go unrepresented in the Cabi- -
net. These men are entitled to the prefix “Honourable” for life. Cf. “Rt. Hon.”’
‘in England. Such Ministers exist both at the Centre and in the provineces :
in the Ontario Ministry of 1912 there were as many as 3 without portfolio..
“Distribution of Cabinet offices based on geographical considerations and on.
_claims of race, reh(non and special financial and material interests is an inno--
"vations on the usages and traditions - of the cabinets at Westminster. - The-
innovation has been developed by the differing conditions of Canada and the

- *Beo Appendix R o -
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Umted ngdom oy the operation of the federal prmclple and bV the need for
--conciliating * assertive interests—racial ~and rehglous—vv hich is"as old in
Canadian pOhtha as the-ill-assorted legislative union of Upper and Lower .
Canada of 18411867’ [Porritt, op. cit., p. 360].

"5 Equal dlstmbutlon of Parha'nentary oﬁices betwcen Brltlsh and
Frenoh

(1) Speaker of “the - House of Commons at Ottawa is alternately Bntlsh
. and French Canadmn by cusiom. - '

(2) Deputy Speaker, by rules of House, must possess “fuﬂ and pI‘aCth&l
- knowledge of the language which i is not that of the Speaker for the time being”
- practically, therefore, he must e alternately. French and British Canadian.

‘ (3) Nearly all- the- OfﬁCuS important and unimportant, connected with
Parha,ment with the Senate as well as with the House of Commons, are dis- ~
tributed in accordance with. these rules or usages—i.e. 50—50. These rulés and -
~usages are older than Confederaticn : an equal division of office of the House of -
Commons is regarded by Quebec as necessary to, the preservation of its rights

- and privileges—as necessary as s. 93 of the Butlm North America Act. Even
in 1920 Quebec had only 65 out of 234 members in the Dominion House of
-Commons, its-population was less than one-third that of the Dominion; and its
_ contribution to the Dominion revenues le§s than cne- Sn;th_ ; yet there was this
~distribution of offices.. “‘Practically every part leader in Canada managed -
‘Quebec-as Sir———-—has managed that -province.~ A little more than an -
-equal division of the spoils of office, concessions here-and concessions there'to ..
“race and creed, and there you have the statesmanslnp of Cattadian premiers of -
“-both Conservatlve and- Liberal stripe”, - [Porritt, op. cit., pp. 360, 382-384.]

_ Seoction 93 .—A- complicated and contentlous prov1s10n, but une,vmda,ble.
_"The section runs thus :— .

«93. In and for.each Provmce the Leglslature ma,y exclusWely make la.ws
in relatmn to education, subject, and, according to the followmg provisions :—. '

(1) Nothmg in any such law shall pre]udmlally affect any right or privilege
w1th respect to denominational schools which any olass of persons have by law‘
-in the Province at the union™ - . -

- (2) All the powers, privileges and duties at the union by law conferred and :
~imposed in.Upper Canada on the separate schools and school trustees of the. -
~Queen’s Roman Catholic subjects shall be and the same are hereby extended to

- “the dissentient schools of ‘nhe Queen 8 Protes‘ﬂant and Roman Ca’shohc sub]ects ‘
~dn Quebec. R

(3) Where in any Provmee asystem of separa,te or d.lsspntlent schools exists
by law at the union or is there after established by the. Legislature of the Pro-
vince, an appeal shall lie-to the Governor-General in Council from any act or
<decision of any provincial authority affecting-any right or pmvﬂege of the Pro--

- testant or Roman. Cathohc mlnorlty of the Queen S subjec‘os in rela,tlon to.
-education:. ‘ S .

(4) In case any suoh provmclal laW as from time to time seems to the
-Governor- General in Council requisite for the due execution of the prowsxons
~.of this section is not made, or in case any decision of the Governor-General in
-Council on any appeal under this section is not duly executed by the proper )
provmczal authority in that behalf, then'and in everysuch case, 4nd as far only

- .as the-circumstances of each case require, ‘the Parliament of Canada may make
. ca,medla,l laws for the due execution of the provisions of this section and of any {
dec:tswn of ‘ohe Governor- General in Couneﬂ under: th1s sectlon ’

T B !
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Broadly speakmg s. 93(1) 1nvahdates a pre]ud1e1a1” Iaw (3) aﬂows an'f
appeal to the Governor-General in Cottneil even from a. valid law i in -certain -
cases : (4) gives power to the Pominion Legislature to “execu’oe the appellate '
- de01s1on by remedial leglsla‘mon. -

Nature of ‘issues . that have S0’ far risen -

[1892]A C’ 445 Wmmpeav Barrettand Wmmpeg v. Logcm C?eation
of non-sectarian schools at public: charge it o
- .At Union ( 1870) Manitoba had only sectarian SChOOIb, Cathohe schools
* for Catholics and Protestant schools for Protestants. An Act of 1890 creat.ed,
_non-sectarian schools for which all (Catholics and Protestants) had to pay.

- Did this Act prejudicially affect ““ any right or privilege with respect to. -
- denominational schools which any elass of persons had by law or fpmca‘we"‘ m o

3 the province at the Umon” v - e o SR

s

Court of Queen’s Bench Mamtoba answered——No [
Supreme Court of Canada unammous]v answered—Yes S
-~ Privy Couneil answered—No ' L

From the mere fact that only seeteuman schools Were in exi s’cenee untﬂ 187 O ;
it cannot legitimately be inferred that there was a privilege of never being
- reqmred to support non-sectarian schools.. This, at any rate, was the Privy
" Council’s view ; bub-the case ﬂlustrates that dlfferent tmbunals may mterpret
the same facts dﬁferently o ;

11895] A. . 202, “Bronhy v." 4. G. ﬂﬂmztoba —~The ques’olon Was Whether Y
alove Act of 1890 affected any right or privilege of a-minority in relation to
education ; not, be it noted, any rlght or privilege which the minority had ot the
Union (187 0), but any right or privilege which the mmom’oy had 1mmed1atelv L
befor 6the passing of the 1mpugned Act. ~

. Supreme Court of Canada answered No. ; Prlvy Counell answered Y es -
Result of Privy Council’s affirmative finding was that an appeal lay to'the Gov— -
ernor-Geueral —in Council from the Act. of 1890." [Provincial authom‘oy

S.93 Brltlsh North America Act includes Provineial legwlature 1. E

- [1817] 4. C. 62. Ottawa Sepamte Schools . Tmstees v. - Mackell. ——AppeaI .
- from Supreme Court of Ontario. . The question was whether a circular fssued
by the Education Department of Ontario in 1913 Was hit by s. 93 (1) and there- - -
fore invalid. Circular was des1gned to -restrict the use of French Both Courts -
held circular valid. .

neldentally vay Council held that “rlffht or prlvﬂege means-“‘a legalr o

"+ right or.privilege ¥ and -dces not include any practlee, mstructlon or privilege .-

of a voluntary characterf. Also that “‘any class of persons’ must be & class -
‘determined according to religious belief and not accordmg to race or Ianguage ,
presumably because of the precedmg reference to ‘‘denominational schools™.
- A class of persons having rights or privileges with reference to- denominational
‘schools must necessarﬂy bea class belongmg toa partlcular 1ehg10us denomma- o
“tion. - v o on
During the pendeney of the case, Ontarlo paqsed an Aet to authorlze” the .
- circular.] - : LB Loy

*The aadmonal words “.or. pra.ctw » arein force 50 far. a8 Mampoba is concerned They do -
_nob ocour in §-93 (1) of the British North America, Act, 1867.. " T o

... 1See alse [1928] A. C. 863,-372: nghts and pmvzleges musb be such as are gwen b:z/ law ‘
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[1917] A.0. 76. Ottawa “Separate ‘Schools “Trustees v. Ottawa Corpora
#ion.—The question was whether a certain provision (8: 3 of an Ontario Act®
- of 1915) empowering the Minister of Education to suspend school trustees was
valid. Sir.John Simon’s contention was that it deprived the supporters of
Roman Catholics separate schools of their rlght to elect frustees under the
Separate Schools Act of 1863.

. Supreme Court of Ontario, agreeing Wl‘bh ‘mal Judge, said. prov1s1on was
valid. ' Privy Council held mvalwl B . o

{19281 4. C. 363. Pomcm Catholics Sepamte School. Tmstees for Tmy (Town-
- ship) v.The King.—Contains anslaborate. discussion by~Lord Haldane of S. 93 -
-as compared with the correspondmgp Quebec Resolution (No. 43). The Resolu-
“tion -merely invalidated a prejudicial Provincial law : but the section grants
relief (by way of appeal to Governor General in Council) against admzmstmtwe
“unfairness also. -

" The question was whether a ‘number of Ontamo laws commencing from 54
- Vlct £33 (ss 36, 40) were 1nvahdated by s. 93 (l) -

" Trial Judge said—No. = o ‘ !
" Ontario Supreme Oourt said—No: -
_Canadian Supreme Court equally divided (3: 3). ‘ ‘
- Privy Council said—No. - E ' N

- Decision involved full a,nalysxs of the “rlghts and prlvﬂeges (z e. -those
=~ given by low) of Roman Catholics re : “denominational schools in Ontario prior to
1867. * Histoy of the development of education in Canada since the end of

h 18th century examined. = . : o =

-

[1928] 4. C. 200. Hirsch v. Protestantﬁoard of Scnool C’ommwswners -of
Montreal.—The question was whether an Act of 1903 of Quebec providing that
.~ Jews should for school purposes be treated as Protestants and have the same
. rights and privileges and obligations was-valid. "Question arose on a reference
made in 1925 by the Lieutenant- Governor of Quebec. .

) ‘Supreme Court of Canada——Pathly No : F - ~ - o ) ,
- Privy Councﬂ~}?artly No. ’ : .

, -Both held Act.of 1903 invalid so far as it would confer rlght of atbendance
- at “dissentient schools” upon Jews, as if they were Protestants. -

What is the upshot of all these decisions 2 -

" (A) Questions of detailed interpretation apart ‘ehey <how that the issue
Whether a partlcular rehglous denomination or religious mm@mty had any rlghts
or privileges—*‘by law or practice” in Manitoba and “by law’ elsewhere—at-
a particular date with respect to a particular matter (denomlna.tlonal schools

% or eduoatlon) is regarded as justiciable. ' .

S (B) Relief has been given not only against unjust la,vxs (by ma,kmg them
void) but also’ agalnst unjust deelsmns of any prownclal authomty (by appea]
) Governor\General in Couneil): ’ _

? {0) Re :i nierprefation.. uote norham I)IqulpleS —

(e “In British North America Act “rlgnns or pr1v11eges ha,ve been restrlcb
- ed to rights or privileges gwen by law. -

(2) “Class of persons” in the context of s. 93(1) \has been restmcted to
classes deﬁned by fehglous belief. e i AR T
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- (8) Rights or Pi‘ivilegeé exercised by the Roman, Catholics of partiéular» v

area, not by virtue of being Roman Catholics but by, virtue of their numerical
superiority in the area for the time being are protected. [(1928) 4. C. 200.]

_All the cases that came to Court were necessarily directed against ‘‘pre-

judicial” laws or circulars [(1917) 4. C. 62] or regulations [(1928) A. C. 363]
~and aimed at having them declared ultra vires. o TR
' o AUS’ERIA-HUNGARY : R

" Uxper taHE COMPACT OF 1867 AND SUPPLEMENTARY STATUTE

. The Union was a political curinsity ; it was not due to any ties of affection

or loyalty to a common Fatherland, but rather to a’ fear of absorption by

- Germany or Italy in the case of Austria and by Russia in the case of Hungary.

The two units had common Army a common direction of foreign affairs

_and a terminable customs union. - The Ministers of the Union were not respon--

sible to any Central Legislature, for there wasno such Legislature at all. Even
the customs tariff was enacted in the form of identical Acts of the Legislatures
" of the two Units functioning separately. e :

Besides the separate territories of the two Units; there were the districts. .
" of Bosnia and Herzegovina which were joint territory; even for this, apparently,”

" - there was no joint Legislature. » _ N S

_ The joint executive was “responsible” to & deliberative body whose funes
tion was practically confined to voting supplies and controlling the adminis-
- tration by examining the accouuts, addressing interpellations, and the-like.

Even this body consisted of two halves sitting separately except in the single -

case of a difference of opinion.” Each half (delegation) contained 60 members =

~and at a joint session, the number present from each had to be the same, any

excess being exciuded by lot. ~ As the Hungarian delegation was-almost solidly |

Magyar while the Austrian delegation was split up into various groups

(Germans, Poles; etec.), this system, in practice, gave an advantage to Hung-

ary.. Indeed it used to be said that Hungary enjoyed 70 per cetit. of the power

in the Empire for 30 per cent. of the cost. -In regard to the expenses of the

joint monarchy, the arrangement was that they should be defrayed; as far as '

possible, out - of the joint revenue, and that any balance should be paid, 70 per
cent. by Austria and 30 per cent by Hungary that being about the ratio of the

. sums raised in 1867 by taxation in the two countries. The original arTangement - -

‘was valid for 10 years, but remained the same to the end except for slight modi-
‘fications. Hungary had in fact a privileged position : she paid 32 per cent. of the

expenses, furnished 41 per cent. of the troops, was given 50 per cent. of the . -

power by.law, and had 70 per’ cent. of the power in practice. sApart from this

~ feature, the arrangement furnishes & curious instance of a joint Executive
~ without. a joint Legislature and of a supply-voting body distinct from law-
making body.. Although the arrangement was made to work for nearly 50
years, the tachinery was clumsy and required an infinite amount of tact and

skill. - There was no single authority with power to settle anything and every

measure involved negotiation between the two delegations or the two parlia-

ments andigovernment became in consequente an endless series of compromises

between legislative bodies belonging to different races jealous of each other.

The true source of power lay in the two parliaments and to these the joint.
Ministers had no access.  Only political necessity made this! ntricate mecha-

nism workable.

[i}bWel]’s “‘,‘GOVernmen’os‘and VParl_;ies in Céntinental Euroge”, Vol. ,II.']
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© . SmOTION OF THE BarrisH NORTH AmericA Act No 1867 REFERED TO UNDER THE HEADING

S T ) “QA];TADA""; ) L v
%99, In relation to the Constifc,ubio; of the Senate Canada shall be  deemed to consist of
three divisions : ;.0 T~ L L / R Rl A
~4(1) Ontario; - e _—
o " {2) Quebec ; DR St S o
- -7 (3) The Maritime Provinces, Nova-Seotia and New Brunswick ;- : :

" which three divisions shall (subject to the provisjons of this Act) be equally represented in the'
Senate as follows : Ontario by 24 senators ; Quebéc by 24senators; and the Maritme Provinces
by 24 senators; 12 thereof representing Nova Scotia and 12 thereof representing New Bruns

#. " In the case of Quebec each of the 24 senators representing that Province shall be appointed

".‘for one of the 24 electoral divisions of Lower Canada specified in schedule A to Chapter 1 of -

T “The Consolidated Statutes of Canada.” . . , ’ FRRN

A

: 23. The qualifications of a senatorshall be as follows - . =+ =~ .. "« B
“:="0 (1) He shall be of the full age of 30 years, ' e - '
B " (2)-He shall be either a natural-born subject of the Queen, or a subject of the Queen na-
turalised by an Act of;tlr\xe Parliament of Great Britain, or of the Parliament of the United XKing-
-~ dom of Great Britain and Treland, or of the Legislature of one of the Provinces of Upper Canada
Lower Canada, Canada, Nova Scotia, or New Brunswick, before the union, or of the Parliament
- _of Canada after the union. > L ST~ R R .
e (3) He shall be legally or equitably seised a3'of frechold for his own use and benefit of lands
" or tenements held in free and common socage, or seised or possessed for his own use and benefit -
of lands or tenements held in franc:alleu orin roture, within the Province for which he is appoint-
ed, of the valué of 4,000 dollars, over_and abo ve all rents, dues, debts, charges, mortgages and
T incumbrances due’or Payable out of or charged on or affecting the same. o
- (4) His real and personal property shall be together worth 4,000 dollars over and above his
- debts and liabilities. .- : - Lt _ o )
EE resident in the Province for which he is appointed.
S 0 (6) Inthe case of Quebec he shall have his real property qualification in the electoral divisi
" for whicli ke is-appointed, or shall be resident in that division. = - - R el alvision
- 51. On the completion of the census in the year 1871, and of: ea_ehisubsequent decennial
-’ census, the representation of the four Provinces shall be re-adjusted by such authority, in such -
" .manner, and from such time;as the Parliament of Canada from time to time provides, subject
SR an:i according to the following rules : - . - . - > T
A Quebec shall have the fixed niumber of 65 members.~ . - )
"+ *(2) There shall be assigned to each of the other Provinces such a number ofmembers as -
> . will bear the same proportion to the number of its population (ascertained at such census), a8
the number 65 biears to the mumber of the population of Quebec (so ascertained). : S
(3) In.the computation of the number of membéz;s for a Province a fractior.al pa; -
ceeding one-half of the whole number requisite for entitling the Province to 7;, Irnaénfgé‘: ;llioatllegé
disregarded ; but a fractional part exceeding cne-half of that number shall be equivalent to the
-whole number. " > N o T T P i :
(4) On’any such re-adjustment the number of members for.a Province shall not be 3
- ‘unless. the ‘proportion which the number of $hé population of the Province bore to tgg ;ﬁ%zg
*" of the aggregate population of Canada at the then last predceding re-adjustment of the number of
miembers for the Provinee. is ascertained at the then latest - cenwis to be diminished by one.
twentieth part or upwards: . s . - - o Uy ones -
(5) Such're-ad]us“tmeg/f{p sha11 not take effect uni?il‘ thée termination of t}}e ffheﬁ exis},ﬁ} é L

.- (8) He shall be-

P/grliament. PR R ) )

-*Amended by section-I-(1) (ii) of “The British' North Amefica Act, N U
" ag follows i—“The divisions of Canada in relation to the eonstit‘utiorf éflf?ég S’ena‘;ovgleh rggds
for by section 22 of the said ‘Act are increased fromi three to four, the fourth divi@ionptf ovided
-prise_the Western Provinces of Manitoba, British- Columbia, Saskatchewan, and Aﬁ)ma?‘c}‘;.ﬂ"
four divisions shall (subject to the provisions of the said Aet and of this Aet’) beequally r +which
- -ted in the Senate, as follows :—Ontario by 24 senators ; Quebec by 24 senators ; the Mag’it_eprels)en- .
" vinces and Prince Edward Island by 24 senators, 10 thereof representing Nova Scotia. 13‘;;1 ro;‘
. representing New Brunswick, and 4 thereof representing Prince Edward Island ; t}’m i etx;-eo
o+ - Provinces by 24 senators, 6 thereof répresenting Manitoba, 6 thereof represex’ltin B ‘?:_ ern
Calumbia 6 thereof representing Saskatchewan, 6 thereof representing Alberta.’” - g British
SR »



: - 92, In each Province the Leglslaﬁure n;a.y ékelﬂswely make laws in relation  to m;ttéz‘s
. “coming within the classes of subjects next hereinafter enumerated ; that is to say :— . -
(1) The amendment from time-to time, notvnthsbandmg anythiag in this Act, of hha can. ]

stltubxon of the Province, expecb as regards the oPﬁce of Lleutenant Governor, e

: 94 N otwmhstandmg anything in’ " this- Acb the Parhament of Ca,nada. may ma.ke prow-‘
#ion for the uniformity of ‘all or any of the laws relative to property and civil rlghts in Ontario,
| Nova Scotia and New Brunswick, and of the _procedure ‘of all or any.of the courts in those thres
Provinces, and from and after the passing of any Act in that behalf the power of the Parliament .
of Canada to make laws in relation to any matter comprised in any such Act shall notwithstanding

anything in this Act, be unrestricted ; but any Act of the Parliamént of Canada making provision * . ‘

or guch uniformity shall not have effect in any Provmce unless and untﬂ it 1s adopted and enaeted ’
as law by the Legislature thereof. :

- 98, The judges of the courts of Quebec shall be seleeted from the bar of th&t Provmce.

133. Either the English or the French language may be used-by any person in the i debates -

" of the Houses of the Parliament of Canada and of the Houses of the Legislature’ of Quebec ;
and both those languages shall be used in the respective records and journals of those Houses ;.

and either of those languages may be used by any, person or in any pleading or. process in or-. -

‘issuing from’any court of Canada, established undet thls Aet, and in or from all or any of the counts,
of Quebee, : -

¢ . The Acts of the Parhament of Canada, and of the Leglslature of Quebea sha,ll be prmted and

“ published  in both those languages.w ' - e

-

N L - . - PRI ) = . ) o S -



SAFEGUARDS FOR MINom'mj s ()

[Exeept where otherwise mdmated the following extracts are ta.ken from

¢ ‘Constitutional Provisions concerning Social and Econo mic Pohcy”, published
by the International Labour Office, 1944.] (

Polish Mmontzes Treaty, 28th June 1918.

. The following provisions from the Treaty relating to the Protect;oon of Minori-
ties between the Allied and Associated Powers and Poland signed at Versailles,
© 98th June 1919 were the model for the minority provisions included in the treatics

of peace with Austria, Hungary, Bulgarm and Turkey, for the minority treatics -

concluded with Czechoslova]cm Yugoslavia, Rumania, and Greece, and for the
declarations made by Albania, Lithuania and otker states at the tzme of thew
admission to the League of Nations.

. 1. Poland undertakes that the stlpula,tlons contained in artmles 2 to 8
of this Chapter shall be recognised, as fundamental laws, and that no law, regu-
~lation or official action shall conflict or interfere with these stipulations, nor
- shall any law, regulation or official action prevail over them.

2. Poland undertakes to assure full and complete protectlon of life and
liberty to all inhabitants of Poland Wlthout chstmctlon of blrth natmnahty,
- language, race or religion. .

All inhabitants of Poland sha.ll be entltled to the free exercise, whether
-public or private, of any creed, religion or belief, whose practlces are not in--

cons1stent with public order or public’ morals.

7. All Polish, natmnals shall be equal before the law and sha.ll enjoy the
same civil and poh’mca.l ughts Wlthout distinction as to race, la.nguage or
_ religion.

- Differences of religion, creed or confessmn shall not prejudice any Polish.
natlonal in matters relating to the enjoyment of-civil or political rights, as

for jnstance admission to public employments] functions and honours, or the

exercise of professions and industries.
No restriction shall be imposed on the free use by any Polish national of
any language-in private intercourse, in commerce, in rehgmn, in the press or
- in publications of any kind, or at public meetings.-

- Notwithstanding any establishment by the - Pohsh Government of an’

“official language, adequate facilities shall'be given to Polish nationals of non-
Polish speech for. the use of thelr language e1ther ora.lly or in. writing, before
the courts. oo .
" 8. Polish natlonals who belong to racial, rehgmus or hngmstlc mlnorltles
~ shall enjoy the same treatment and security in law and in fact as the other
" Polish nationals. In particular they shall have an equal right to establish;

-~ . manage and control at their own expense charitable, religious and social insti-

" tutions, schools and other educational establishments, with the right to use
their own language and to exercise their religion freely therein. -

-9. Poland will provide in the pubhe educational system in towns a.nd g

| “districts in which a considerable proportion of Polish nationals of other than

Polish speech are residents adequate facilities for ensuring that in the primary
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sch.ools the instruction shall be given to Vthe.‘chﬂdren‘ of such Polish nationals

through the medium of their own language. . This provision shall not prevent

the Polish Government from making the teachlrg of the Pohsh langua.ge
obhgatory in the said schools '

Tn towns and districts where thbre is a cons1dera.b1e propor’mon of Pohsh ,

nationals belonging to racial, rehglous or linguistic minorities, these minorities-
-+ ghall be assured an eqmta,ble share in the enjoyment and epphoatmn of the

sums which ‘may be provided out of public-funds under the State, mummpeih '

or other budget for educational, rehglous or charitable purposes. , |

’

The provisions of this article shall apply to Polish citizens of German speech
‘only in that part of Poland which was German territory on 1 August 1914.

10. Educational Committees appointed loeallv by the Jewish communi-
ties of Poland will, subject to the general control of the State, provide for the
distribution of the proportional share of public funds allocated to Jewish .

~ schools in accordance with artmle 9, a.nd for the orgamsatlon and ma.nagement
- of these schools. :

The provisions of artmle 9 concermng the use of la,nguages in schools shal}

apply to these schools. -

~

G

11. Jews shall not be ‘eompelled to perform ‘any act. whiéh oonéﬁtu’bes )

violation of their Sabbath, nor shall they be placed under any disability by -
reason of their refusal to attend courts of law or to perform any legal business -

on their Sabbath. This prov1s1on however shall not exempt Jows from such

obligations as shall be imposed upon all other Polish citizens-for the necessary -

purposes of mlhtaa'y service, natlonal defence or the preserva.tlon of publlc

order.~ : . , ‘ _—

¢ Poland declares her mtentlon to refrain from orderlng or permlttmg elec-
tions, whether general or local, to be held on a Saturday, nor will registration
- for electoral or other purposes be compe]led to be performed on a Saturday:.-

12. Poland agrees that the stipulations in the foregomg articles, so far ag "

they affect persons belonging to racial, religious or linguistic minorities consti- - -
tute obligations of international concern and shall be placed.under the guarantee .

of the League of Nations. They shall not be modified without the assert of
a majority of the Council of the League of Nations. - The United States, the

British Empire, France, Ita.ly and Japan hereby. agree not to withhold their -

assent from any modlﬁoa.tmn in these articles which is in due form assented to
bV a ma]orlty of the Council of the League of Nations. - :

. Poland agrees that any Member of ‘the Counoﬂ of the Lea.gue of Na.tlons

“ shall have the right to bring to the attention of the Council a any ‘infraction,

or-any danger of infraction, of any of these obhgatmns and that the Council

may thereupon take such action and give such direction as it may deem pr oper
—and effective in the. elrcumsta,noes ,

®

Polemd further ¢ grees that 2 ‘my drfference\of opmlon as to questlons of la,w

or fact arising out of these articles between the Polish ‘Govérnment and any

" one of the principal Allied and Associated Powers or any other ‘Power, a
Member of the Council of the League of Nations, shall be held to be a dlSpute

of an international character under article 14 of the Covenant of the Lea.gue of E

Natlons The Polish Government hereby consents that any sueh dlspute
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'_V'Shall if the oth T pa.rhy thoreto demands, bo reﬁn‘red to the Perma,nmt Court
~of International Justice. The decision of the Permanent Court shall be final

and shall have th? samse force and eﬁ"eot a8 an award under article 1 3 of ﬁhe
'Covena,nt S . S ST

r ESTONIA
e OOnstztutwn 0f15th June 1920.

»

;/ e ,’ II Funda,mental rlght% of Estonian Citizens

21 'I_‘he membels of minority nationalities- within the confines of Estonia
may form corresponding autonomous institutions for the promotion ¢f the -
- interests of their national culture and welfare in so far as these do not run con-

trary to tho mterebts of the State

v

: );‘ Tke Estonmn (*uléuml AutonoMJ Law of .FEI)M(CWJ 5 1,925* "

“'This law consists of thlrtv-one paragr. aphs, of which the first declaros the

~ antonomous institutions of the national minorities to derive their authority’

from the same Estonian legislation as authorises the establishment of local -

_salf-governing -institutions. Like the latter, the minority institutions can
ach only in accordance ‘with the law of the Ia.nd

, “Para. 2.—The. competence of the’ mmorlty autonomous institution
'mcludes :" SRR < =

(o) The 01‘0‘8.11181,171011 admmlstra,t}on and, superwsmn of the pubhc and
~private eduoa.honwl establishments of the minority in question. -

~(b) The care of the other cultural needs of the minority concerned and the ’
administration of institutions and undertakings created to this end.

" The. qelf—admmmtmhon of the Welfare institutions of the mmonty is regulated
by a special law. >~

RS Pa,m 3. 'i'he cultural a,ufonomousmdmmlsum onlsentltled to ‘enact
- bye laws, binding on its members, within the sphere efined in Para. 2.

"+ "Para. 4.--The pubhc school organisation of the minority is determined
*‘Jomtly by the mmorlty-admmlstratmn and' ‘the local authorities concerned,
~and confirmed by the Government on the motion of the Minister of Education,
- who also acts as-umpire should the” mincrity-administration and local autho-
- rities disagree. - Existing publie- schools ‘with the language of instruction of
- the mmomfy come under the control of the minority authcrities. When a

: mmomty school is opened, or taken over, the State decides what subsidi es or

- other services.shall be provided for it by the local authorities. .

. Para. 5.—The organs of the national autonomy of each minorit ty are its ,
Gulbum} Couneil and its Cultula,l -Administration. : Subordm(ﬂ.e mqt‘tutions
-with loeal eompeteﬁce may-also be created. ' ' :

Para. 6. -«The financial resources of the autonomous msﬁli utions are
e dra,wn from the following sources

~ . (a) Payments and o+hor services made by the State for puch elementaxy
> ,iand econdary schools...;- .~

_ (b) Slmﬂar po,vmentb, ,etc made by the Iocal authorltles as decreed. bs
. the State.: : S .

*See ,,The Future of Indija’ by R. Coupland, Eart ‘III, pp 186—188.

el PR C )
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(c) Sub%xdles for cultura,] purposes from the St&te and autonomous autho-
- rities.’ ’

(d) Public ta,xes lev1ed if necessary, on 1ts membels by the National
- Couneil ; the rate and basis of stich taxation to Be authorised by the Govern-
menf on the joint motion of the Ministries of Finance and Education.

Para. 7. —Thelocal authoubze‘a are released frcm the obhgamon to prov*de
‘instruction  for. the minority wherever the. mmorlty itgelf has q:ssumed th;s
duty.

Pare. 8. —Under ‘Mmomtv Wlthm the meamno of thls law is understocd
the Garman, Russian and Swedhsh mmontleq and any cther: mmouty num-
- boring not less than 3,000 persons.

. Para. 9.-—~Membership of a minority is determlned by & uaﬁona} regi ster
. on which Hstonian citizens of the above minorities may enter the names if ,
atloast 18 years ofage. Children under 18 follow the nationality of the parerts. L
Tf the parents are of different nationality, the nationality of the child is decided.
by agreement between them ; failing such agreement, the child follows the
- namonahtv of the father. A child rea,chmg the age. of 18 must 1eglﬁter Wl‘nh;m
“a year if he wishes to belong to the minority. ~ . -
Pagra. 10.—The names of members are. erased from. ‘nhe reg‘xs’oer (a) on-
“death, (b) on loss of Estonian cmzenshlp, (¢) ontheir own request.. In cases - -
(b} a and [{c) they must-fulfil their financial obligations up to the end cf the
_ current year.’ Members léaving the register under (¢) may apply for readmis-
s1on “bub the autonomous authomtzes have the right to refuse the request, -

‘ " Para. 11 ~—Voting members of the minority are reg]stewd nlen\bers of
full 2ge entitled to Vot.e in eommunal elections. = ~ : .. oo

Para. 12. ~—1\/IemToershlp «f the mmd’rﬁ:_‘, ‘dcés not cxempt any pason 1
from his obligations as a citizen or from hls local obhgatmnq

1
[

- Para. 13.—1If, for unavoidable reasons, members of a mmnntv malse uge
of State or local institutions when they possess such lnstltutmns of their own,
subsidised out of publi¢ funds the mmonty authonomous mstztut*ons mvst
d@fray the cost. . : :

. Para. 14. —The Government may dissolve the (“ultural Councﬂ whvn a
new Council must be. elecbed w1th1n three monthq S . iy

. Pam 15 —The m1n0r1ty 1nst1tut10ns are d1ssovled
- (@) if the Cultural C’ouncll so decides, by a two- - ‘ohn‘ds majcrltv or .

(b) if ’rhe membershlp of thermlnor]‘cv sinks below 3 000 oy if the.re: ~
~ gistered adult membership falls to belew 90 per ¢ eent 0f the total
- - of the minority as shown by the last census.

g Para. 16 —Minorities w1sh1ng to set up: a,utonomou‘} mstxﬁut iens- mfmm
: the Government to that effect..

' Para. 17. fj regulate the eIectmns’to the first Cultma} C‘ouncﬂ L;ymg
down'a prooedure analcgous to that of the compilation of ordinary voting liste. -
_If less than" 50-per cent. of the persons registered as voters toke part in the ™
‘election, no Council is elected, and no further application can be-entertained
for tleree years. If a sufficient number of voters take part in the eleetion”

he Presmpnt of the Comml'otee appomted for the purpoce (demgnatﬁd by the -

P o
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minority and confirmed by the Government) arranges for the election of the

~ Cultural Council, which again has to decide whether it wishes to exercise the
autonomy envisaged. If it does so decide by a two-thirds majority, the State
“ declares the autonomy to be in force, and must take all the necessary adminis-
trative steps within four months. . If this majority is net obtained, the Council
is dissolved, and no further application may be made for-three years. The
costs of the elaction are borne by the minority.

Para. 31.—1In recnons where a minority is in a local majority, the State

nay eshablish a local national- cultural self—government for its subjects who
are Estonians by nationality.

The \,xpla,m.horv shatement which ar‘compames thislaw is in many respects
. more inferesting, and .indeed mcere illuminating; than the law itself. In a
-preamble itvpoiv ts oub how other States, notably Russia, had failed to solve
the: problem of the co-existence of various nationslities within its frontiers.
7 If’the principle of the equah’uy of rights of all citizens is to be effective, then
every member of a minoriby " in - Siate must have the same possibilities of
‘nasional-cultural dsvelopment as the majority. And c]early each people
kn.ows its own cultural needs best. ~ :

Two fundamantal arbicles of the Estonian cons’rltutlon are quoted

(o) ‘All Estonian citizens are equal before the law. Differences of birth,
_roligion, s2x, status or nationality cannot be the cause of any. ffwour or dJS-
erimination in pabltc life.’

(b) ‘Every Esbonian citizen is free to d termme his own namona.hty
If he cannot do this personally, the law shall do se.’
-+ Obhor fundymontal laws guarantes members of minorities mstructlon in their

‘mother-tongues and allow for the prslblhtv of 8 lf government on na,tlonal-
~ cultural mabtors.

L 'l‘he Committee set up to elaborate the Cultmal Autonomy Law worked _
“on cartain pmnmpleb, as follows :—

" As Estonia was the first State to work 011’0 leglsla,mon of fhlS kind, and >

had no precedsnts to work on, the law had to be provzsmnal and general in
.charactor,

« Al minorities of Estonia must be placed on'the same footing, i.e.,vgiven
’uhe same opportunities of cultural development.

Caltural aufonomy i is' considered in law as a branch of somal sclf»govern- _
‘mens’. Tt must thorefore be under the control of the State, like the local ,
solf- government 1nst1tut10ns L )

It must rest not on the t;ermtomal but on the peisonal bas;ls.

A clsar distinetion must be drawn botween the cultural development of

the minority and its political requirements ; this is done by exact delimitation

" ‘of the sphere of competence of the national self-government, and by the
_powsr retained by the Government to dissclve the Cultural (‘ouncﬂ if i

cexcecds ity powers, and to order new.eloctions. : .
, N w‘onalﬁv is not taken a8 identical with' ‘race’ ;’ it is determined'by
: th° full daclaration of the individual :

The term ‘riational minority’ means all Estoman clhzens Whese nameq

;,z
. ame-, enh eked on the n%tmnal remster

i



! The law is then a,nalysed and commented on. The national autonomous
instisusions possess legal parsonality, as instifutions fulﬁlling public functions,

' Tha Governmenst is a supervisory rather than a superior authority, except in
89 far as it -has the power to dissolve ths Cultural Council. The national

- ingsitutions enjoy, however, complete freedom of action within their own

" sphoare of competence. They are completely free in the choice of their organs
and the election of their officials, a.nd are treated like other Stad:e lnsmtumons
‘in raapevt of stamp duty, ete. Ces

_ The autonomous. institutions control both the pubhc and the prwate
sshools of their mambers: Their schoal councils have the same status vis-q- -
vistha Minlstry of Education as the local school councils of the local authorities.
Thsy have, however, no authority over any sshools giving instruction in the
minorisy language bub establishad for the benefit of persons otherthan members
of tha minor J.trV Thay dPn.l not only with sr-hools but VVlth other cultural

: \in%itu‘fions : -

'The organs are : ‘the Cultural Council and the Cultural Ad,m1n1stra.t10n
As ths ganoral principle is personal, the Cultural Council represents all members
of tha minsrity, wherever domiciled ; but its-members are elected on a local
basis, and subordinate councils may be created to deal with local problems.
Enfry on the register is a matter for the free decision of the individual ;
but to prevent a.busns the consent of the autonomous authorities is requlred
if parsons who have voluntarily Teft the organisation wish to re-register.
~ The State has the right and duty to supervise the activities of the ins-
tibutions, and is therefore empowered, if necessary, to dissolve the Council
and ordar now elec‘aons Th" mlnorlby ma.y itsolf close down its own -
functions. ) S :
The remiindsr of tha etpla,qa‘rory shatement elucldates the ﬁnal pmVl- ;
sions of the law relating to the system of election.

HUNGARY .

Act respectmg Rel@gzon ‘No. 20 of 1848
v 2. Complete equality and receiprocity, without. disttnetion of any klnd
are established for all rehgmus denomma,’slons racovmsed by law in thls
country. : :

¥ “IRELAND
7 L C’onsiztutwn 1937

' - Religion -~ . )

44 (2) 1° Freedom of conscience and the free professnon and. practice -
of rehgmn are, sub;ect 0 pubhc order and morahty, guara,nteed to every
citizen. LN :

2° The-sb bate gua,ra.ntees not to endow any rehglon

3°. The stase shall not impose any disabilities or make any- dlscumlna.tlon
on the gxound of religigus professmn belief or status. _ :

' 4° Legislation providing State aid for schools shall not _discriminate ~

~“baswasn schoo's under the management of different rehgnus denominations,

_mor ba such as to affeot prejudi olally the right of any child to attend a school '
- resilving pubhc ‘money wwhou‘c attendmo rehgwus mstructlon at that schol

b



, ‘ - ‘ 72 L ’ : o e

‘ 5" Dvery rehglous denomlna,tlon shall have- the rlght to manage its own
affairs, own, acquire and administer -property, movable and unmovable,
and maintain institutions for religious or charitable purposes

6° The property of any religious denomination or any educational insti-
tution shall not be diverted save for necessary Works of public utility and on
,;,_payment of compensatlon .

N T

SRR ﬁ S LITHUANIA
k C’onstztutwn of 15 .Mm/, 1928 v
VII The nght of Natlona,l Mmomtles e

_ ’74 National mmorlt es of citizens forming a considerable part . of the

. body of citizens have the right, within the limits of the laws, autonomously

~ to administer ther own natIona,l cultural affairs —popular education, charity

. material aid—and to elect representative organs in accordanoe with procedure
, pwowdpd by the law, to administer those affair . . -

- 75."The national minorities mentloned in a,ltlcle 74 have the right, by
- _virtue of special laws, to levy taxes “upon their members for cultural needs
- and avail themsslves of an appropriate portion of the amounts which are
~ assigned by the State and autonomous administrations for the needs of edu- 7
cation and charity, if those needs are not satisfied by the general establish- -
ments mdﬂntamed by the State and a.utonomous admlms‘fratmns

PROPORTIONAL REPRESENTATION

One of the best smfeguards for mmonty rlghts and interests is the syqtem
.- of election by proportional. representation with the single transferable vote
.~ "P. R.). which has already been adopted in a Jarge number of. coun’orles :
Switzerland is a eonsplcuous ‘example : -

“In_the past there wore bitter dlﬂ'erences rehglous and cantonal.
But for along period of years now, government has been stable.
. ~The responsibility for forming a government rests upon parlia-
“ment ; its first duty: is to elect an Execumve The Swiss parrlia,-
ment is elected by P. R.

The late Lord Howard of Pennth Who wag’ Brltam El representa,twe
-at’ Berne, Stockholny, Madrid and: Wa,shmorton, and who made
~a study of the Workmg of governments, wrote.as follows :—

oo ‘Two fundamental reqmrements of democra,cy, first that Govern:
o .ment should be an- expression of the people’s will and secondly
_- that it should work both smoothly and stably and not be subject -
‘to frequent crises, seem to have been met more success fully by -

- the Swiss system than by any- other in the wcrld ’ (Theatre of -
: /sze Chapter VIL) ' . . .

SH’ Samuel Hoare (Lord Templewood) addressmo hls constltuents in

- Chelsea (26th May, 1944) expressed the view that representative

_ government might function more satisfactorily in Europe if the

- Swiss rather than the British form of Government was adopted.

"~ . The _New York review Free World orgamsed (August 1943)

- . .



" an unofﬁcml round table dlSGuSSIOH on the future of Italy. In
this discussion, Colonel Randolfo Pacciardi, an active member
_ of the Left, said :—“The frequent erises df the Latin democracies,
- . which have so greatly discredited representative -democracy
can be avoided by a constitutional form: like that which has
~ been developed in- Switzerland.” * [See P. R. Pamphlet No.
91, issued by the Proportlonal . Representa.tion . Society,
‘June 1945.] A R -
The subject of propormonal representaﬁlon is 1mportant enough - to be\ '
dealt with in a separate pamphlet : :

s



P.ROTECTION OF TRIBAL RIGHTS AND H\TTERESTS (I)

[The following extra.cts are taken from Constltutlonal Provisions con-

" eerning Social and Economlc Policy’’ published by the Internatlonal Labour

Oﬂice, 1944.]

PERU

Constztutzon of the Republw of Peru, 29 M arch 1933, as amended 1936 and, 1939

TitLE XT.—The native communities,
207. Tlhe Indian communities have a 1egal exmtence and ]undlcal perso-

‘ nality.

5\

208. The State guara,ntees the integrity of the properby of the communi-
ties. The law shall organise the corresponding register of real property.

209. The property of the communities is imprescriptible-and inalienable,
except in case of expropriation onaccount of public utility, on payment of

-compensation. It is, moreover, not attachable..

210. Neither the municipal councils nor any corporatlon or authorlty shall

“intervene in the collectmn or admmlstratlon of the income and property of the

commumtms

211. The State shall endeavour to provide by preference lands for the
native communities which do not possess them in sufficient quantity for their
needs, and may expropriate lands in pnvate ownership for this purpose, on
payment of compensatmn

212. The State shall issue the civil, pen’al, econoxmc', educauonal and

- administrative legislation which the pecuhar conditions cf the natives demand.

SYRIA
Oonstatutzon of the State of S’yma 14 Mmz 1930.
- Parr V. —M zscellaneous promswns.

‘

1 13 The affairs of the Bedouin tribesshall be-under the dlrectlon ofa specxa]
Administration ; its powers - shall be the subject of a law, in_which. cons1dera-

tmn w111 be glven to the speclal situation of these tribes. -

WESTERN AUSTRALTA

: An Act to further Amend the Constttutwn Act of 1889, and to Prowde for the »

Better Protection of the Aboriginal Race of Westem Australia, 1897,
5. There shall be a sub-department, to be called the Aborigines Depart-

~ment, and to be charged with the daty of prometing the welfare of the abori-

“ginal Natives, providing them with food and clothing when they would other-

- wise be destitute ; providing for the education of aboriginal children (including-

~ half castes), and in generally assxstmg in. the preservatlon and Well-bemg of the

i Abomgmes

IR - '\t P P =
It shall be the duty of the Aborlgmes Department; :

“(I) To apportlon distribute and apply as it may seem most  fit, the
. monies by thls act placed at their dstosal /

T4 P
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(2) To distribute blankets clothes and other rehef to the Abomgmes at’
- the discretion of the- Department ; - _
'~ (3) To provide for the- custody, mamtenance and educatlon of the
_ chitldren of Abarigines ; . ) e
- . {4) To provide as far as practicable for the supply of medxcal attendanice
medicines, rations and shelter to sick, aged and infirm Aborigines.
(3) To manage and regulate the use of all reserves set apart for the bene-
fit of the . Z&borwmes ; :

(6 ) “To exercise a general supervision and care over aH matters affectmg )
the interests and welfare of the Aborigines and to proteet them

against injustice, unposmon and fraud oo . |

11. The Minister may cancel or ma} direct the eancella,’mon of any contract ,
-of service between any aboriginal Native and any person who, in th(, oplmon o
-of the Minister, is unﬁb to'be an employ er of such a Native. o :

“‘". .. COOK ISLANDS

| The Cook Islands Act, 1915.
 The New Zealand Aot No. 40 of 11 October 1915.

Part XI.—The Native Land Court.

409. Mesoellaneous junadzfnon o] N ative Land Oou?t -—In ‘mddltmn to the -
jurisdiction elsewhere, conferred upon-the N atwe Land Court by ‘this Act that
Oourt shall have jurisdiction : S

(a) To hear and determine as between Natwes any claim to the owner- : (' '
ship or possession of Native freehold land, or to any right, title, -
estate, or interest in such l‘md or in the proceeds of any ahena-»

~ tion thereof ;

(b) To determine the relative 1nterests of the. owners in common of
Native freehold land, whether any of those owners are Natives or
Europeans ; ,

. {¢) To"hear and determme as bebween Na,twes any clalm to recover
' damages for trespass or any other - injury to Natwe freehold :
land ; . ‘

(d) To grant an mjune’mon agalnst any Natlve in respect of aetual or

: threatened trespass or other injury to Native freehold land ;
‘e) To grant. an m]unetlon prohibiting any person from dealing with or
“doing any injury to any property Wthh is the sub]ect matter of

- . any application to the Court RN ,

( f) To hear and determine any questlon as to the rlght of any person to
hold office as an Ariki or other Native chxef of any 1sland‘

; PART XITI. —Gustomary Lamd. s

. A

472 N atwe customs to be recognised.—Every title to and interest in custo- =
mary land shall be determined according to the ancient custom and usage of the o

Nabrves of the Cook Islands

-
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‘ PAa'r XVI —Ahenatwn of N alive land

- Re.strwtwns on Alienation - \
"i 446 % #' % % i %® I B ]

(2) Subject to the prov1s1ons of this Act, a Native may alienate or dxspose—
of any land or of any interest therein in the same manner as a-European, and
_Native land or any interest therein may be alienated or disposed of in the same:
manner as if it was Europeanland. v

" 467. Alienation of customary land prohibited. ~No _person shall be capable

* of making, whether by will or otherwise, and whether in favour of a Native or

~ of a European or of the Crown, any alienation or d1spos1t10n of customary land

_or of any interest therein. ,
v -~ Native Reservatwns o - .
487 ‘Qovernor-General in Council may establish N ative  reservalions.—

(1) When any Native land; whether freehold or customary, is owned- by more
- than ten owners in common, whether at law or in equity, the Governor-General
- may by Order in Council, on the recommendation of a Judge of the Native Land
- Court, set apart and reserve that land or any part thereof for the common use
“of the owners thereof as a burial- zground,. fishing-ground, village, landing-place,
"~ place of historical or scenic interest, source of water-supply, church-site,
_-building-site, recreation-ground, bathing-place, or for the common use of the

‘ . owners thereof in any other manner.

" (2) Any Native land so set aside and reserved is herem referred to as a
Natlve reservation.
) 489 Reservations mahenablc —TLand 1ncluded in a Natlve reservation
- shall be inalienable, whether to the Crown or to any other person, and whether
by will or otherwise ; .and no freehold order, partltlon _order, ".or order - of .

' exchange shall be made in respect thereof.

490, Ordinances as to reservations—The Island Councﬂ ‘may make such

tf —', ordinances as it thinks fit for the management and control of any Native

reservatlon S ST SR :
S ' Mzscellaneous ; : -

491, N atwe lami not to be taken inexecution. —(1) No mterest of any person
-in customary land, and no interest of a Native in Native land, shall be capable
- of being taken in execution or otherwise rendered available by any form of
- judicial process for the payment of his debts or liabilities, Whether in favour of
- His MaJestv or in favour of any other person. - - -

(2) Nothmg in this section shall aﬁ’ect the operatlon of any charge to Wluch
N ative land is sub]ect

_° _ PORTUGUESE COLONIES = - = . =
Orgamc C’harter of the Portuguese Colonial Empire, 15 N ovember 1933
e Craprer VIIL —Natives.

231. Substan‘mally identical with article 15 of the CoIonlal Aot which is in :

- the following terms :  ““ 15. The State guarantees the protection and defence
“of the Natives of the colonies, in accordance with the principles of humanity -~
‘and sovereignty, the provmons of this part and the xnternatlonal conventlons’
~whicli are.at present in force or may come into operation. ™

- The colonial ‘authorities shall prevent and punish in accordance with the ; :

law all abuses against the persons and property of the Natlves"’ )

S ™~
< . . ] : e -
g
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232, It shall be the duty of all the colomal admnnbtratlve authontles to
ensure to Natives the exercise of their rights, respect for their persons and
property and enjoyment of the exemptions-and benefits granted them by law,
to defend them against undue exactions, violence or vexatious proceedings of -
which they may be the vietims and to enfox ce payment of the Wages due to
them. o S e .

1233, All the authontles and all settlers shall protect the Natives. It shall N
be their duty to ensure the preservation and development of the- various
peaples and contribute in every case to the improvement of the conditions
under which they live ; they shall be bound to support and encourage measures
for the civilisation of the Natives and for the: promotion of thelr ffection for"
Portuga] as their Mother Country. . SRy o fe—

- e

234. Special attention shall be: p,nd i ‘ohe admlmstratlve d1v1sxon of the l
-Colonies' to the density of the Native populatlon, its Wealth, »commeremi
, a.cthtles and agricultural develo;;ment y

© 235. In every Colony the Native population shall be orgamsed for purposes 5
of relief, public administration and military-defence, and wherever possible -
the services of the tmdmonal Native authorities shall be utlhsed in accordance '
~with the law. ri s g

u “,‘ N e A ;

236. A gener:al regmter or ce

3
"and always kept in due form. . :

fﬁe \I .uve pe oples Shall be orgamqed :

238, The State shall set up pubhc 1mt1tut10ns and promote the estabhvh~« -

- ment of private institutions, both being- Portuouese, to protect the nghts of

Natives or for their relief and edmatlon

239. The ownership and: po%se%sxon of their lands and CI'OpS shall’ be o

~ guaranteed to the Natives by law under thé terms and. conditions set forth

therein, and ‘this principle shall be ‘observed in all concessions granted by the

sJa,te and the admlmstratlorrthereof shall be strictly supervised.

'240. The-State shall not impose forced or compulsory labour of any kmd :

fox.‘ private purposes on the Natives in its Colonies, nor permit the imposition

thereof, but shall not hinder them from’ procurmg the means of subsmtence by o

¢ work ‘ : : ‘
" 949-243, Substantlally 1dent1eal Wlth artlcles 18 and 19 of the Colomal

Act, which are in the following terms :— . :

¢ 18. The labour of Natives in the service of the State or in that of ad‘,

ministrative bodies shall be- remunerated. . . .. S

19. The following shall be prohl’olted ‘ ~

(1) All systems under which the State “undertakes o furnﬁh ‘native
‘ia.bourers to any enterprises working for. their own economic de velopment
- (2) Allsystems under which the Natives in any territorial area are com pel
1ed to fur‘msh labour to the said enterprises for any eonsxdemtlon

244 The system of contracts of emplavment of Natives shall be based on
the liberty of the individual and the right to fair wages and rehef the publlc\ o
a,uthontxes shall intervene solely for purposes of supervision. « '

" Sole” sub-section.—~Natives~in: the Portuguese Colonies shall be unsuredf
_liberty to choose the occupation which they profer whether they engage therein -
for themselves or for another on theu' ownland oron land 1ntended for that
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- purpose in the terrltones of the Empire. Nevertheless; the State shall re-
‘serve the right of guardianship over them and endeavour to guide them to
“methods of work for themselves which will improve their individual and social

situation. .
246. Attention shall be pald in the Celonies to the stage of evolutlon of
- the various Native populations ; special Native codes shall be drawn up, which
shall lay down for them (sub]ect to the influence of Portuguese public and pri-
vate law) legal systems in conformlty with their various domestic and social
. customs and usages (provided that the said: customs and usages are not in-
compatible with morality, the dictates of humanity or the free exercise of the

- sovereignty of Portugal) and efforts shall be made to bring about their gradua} ‘

- 1mprovement
o SOUTHERN RHODESIA

Letters Patent promdwg for the Constitution o f Responsible Governmem

1 September 1923, as amended to 22 October 1937.

40 No conditions, disabilities or restrictions which do not equally apply
- to persons of Huropean descent shall, without the previous consent of the
Secretary of State, be imposed upon Natives (save in respect of the supply of
farms, ammunition and hquor) by any, pmcla,matlon, regulation or other instru-
~ ment issued under the provisiggus “of any law, unless such-conditions, disabilities
or restnctlons shall have been mxphmﬂy ppescrlbed, deﬁned and hm1ted in such

© law.

o 4L 1) There shall be established a Board of Trustees, Whleh shall consxst

* of a chairman, who shall be nominated and appointed gy the Secretary of State,

~and two members, one of whom shall be the person for the time being holding

the office of Chief Justice of the Colony and the other shall be the person for

: the time being hoidlng the office of Chief Native Commissioner in the Colony
*® % % % * EI *'*»/*,*, * *

~42. (1) The lands known as “ Native Reserves ”, which are fully des--
crlbed in the Schedule fo these our Letters Patent, are “hereby vested in the

_ "Board of Trustees, and, subject to the provisions of this section, are set apart

for the sole and exeluswe use and occupatlon of the 1nd1genous Native mhab1-
_tants of the Colony. - -

- (2) Save in the exercise of any right which has been heretofore acqmred
, in terms of the mining laws of the Colony, no person other than indigenous

_ Native inhabitants of the Colony shall occupy any portion of a Native reserve
excepj; in accordance with such regulations as may be framed by the Governor ,

"~ in Council with the approval of the Secretary of State.

~(3) The power reserved to the High Commissioner in sections 105 and 106

-~ of “ The Water Act, 1927 7, and sections 16 and 18 of ‘“The Native Reserve -
_Forest Produce Act, 1929 7, of the Legislature of the Colony shall remain: of
Fall force and effect a,nd shall be deemed to be transferred to and vested in the

Board of Trustees.” -~
(4) The Governor in Counml may make regu]atlons Whlch shall be sub~ «
)eet to the approval of the Secretary of State, for the control of all revenue de-
rived from the land or other natural resources of the Native reserves and for
iv8 administration in the 1nterests of the Native inhabitants of such reserves. -

. 43, (D) Save in any speclal case, and then only with the permission in
- writing of the Qﬂc"etarv of State and sub]ect to such conchtlons as he may

ks
7
¥ ~
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prescribe, which shall include adequate compensation in land, no Native re-

-8erve or any portion thereof shall be alienated except su bject to the provisions
of this section. . - oy

(2) The Government of the Colony shall retain the mineral rlghts in the

. Native reserves. If the Government should require any such land for the
purpose of mineral development or as sites of townships or for railways or

~other public works, the Governor in Council may upon good and sufficient
cause shown, with the approval of the Board of Trustees, order the Natives to
Temove from such land or any portion thereof and shall .assign to them just
and liberal compensation in land elsewhere situate in as convenient a posmon
as possible, sufficient and suitable for their agricultural and pastoral require-
ments, containing a fair and equitable proportion of springs or permanent
water and, as far as possible, equally suitable for their rcqmrementc in all res-
pects as the land from which they are ordered to remove :

. Provided that Natives shall not be removed from such land for the purpose »
of creatmg sites of townships unlessthe Board of Trustees is satisfied that such
sites are required for the development of important mineral discoveries,

(3) Any land which is released from a Native reserve in terms of suba
section (2) of this section shall forthwith vest in thé Governor, together with
any revenues accruing therefrom, for the purposes of the public service of the -
Colony, and any land which is assigned to the Natives as compensation, whether

under sub-section (1)or sub-qectmn (2) of this section, shall forthwith vest in
- the Board of Trustees and becomé part of the Native reserves. - - .

- 44, Tt shall be lawful for the Governor in Council, with the consent of the
Board of Trustees, to make such adjustments of the boundames of Natlve
‘reserves as are desirable for the purpose of

(2) More clearly demarcating such boundanes by reference to natural
topographical features or, - : , _ _ e

- (b) Better admmxstratlon, -

but in the case of any such adjustment the area of no Native reserve , B
~ shall be materially affected or diminished thereby.

45. (1) Save in the exercise of any right given or an, fy ‘duty xmposed by
any law of the Colony or in the execution of the process of a competent court,

no person shall remove any Natives from any kraal or from any land. ass;gned

to them for occupation except after full enqmry by and by order of the
‘Governor in Council. . )

(2) If any person. con’rravenes the prov1s10ns of the precedmg sub- seotlon, -

“he shall, in addition to any other proceedings to which he may be liable, be

guilty of an offence, and on. conviction before the High Court of the Colony-

shall be liable to imprisonment, with or without hard labour, for any period

not exceeding 2 years or to a fine not exeeedmg £100, or to both such i ]mpI'ISOl’l-
‘ment and such fine.

46. No contract for encumbermg or ahenatmg land, which is. the property ,

- of aNative and is situated in the European area as defined in * The Land

‘Apportlonment Act, 1930 ”, of the Legislature of the Colony, shaH be valid -
unless the contract is made in the presence of a magistrate, is attested by him  —
and bears a certificate signed by him stating that the consideration for the -
contract is fair and reasonable and that he has satlsﬁed hlmSelf that the N atlve
understands the transactlon

W o T e B



PROTECTION OF TRIBAL RIGHTS AND INTERESTS (II)

UNIioN OF SOUTH AFRICA

- L .
"= 7 The South Africa Act, 1909. R )
" Section 151.—The King, with the advice of the Privy Council, may, on
.addresses from the Houses of Parliament. of tho Union, transfer to the Union
. “the government of any territories, other than the territories administered
by vho British South Africa’ Company, belonging to or.under the protec-
-tion of His Majesty, and inhabited wholly or in part by natives, and upon
* guch transfer the Governor-General in Counecil may undertake the govern- -
ment of such territory upon the terms and conditions embodied in the sche-

dule to this Act. -
SOHEDULE
. 1. After the transfer of the government of any territory belonging t6 or - ‘
- under the protection of His Majesty, the Governor-General in Council shall
be the legislative authority, :and may by proclamation make laws for the
peace, order, and  good government of such territory : Provided that all
~ such laws . shall be laid before both .Houses of Parliament within 7 days
. after the issue of the proclamation or, if Parliament be not then sitting,
‘within 7 days-after the beginning of the next session, and shall be effectual
= unless and until both Houses of Parliament shall by resolutions passed
‘in  the samé- session request the Governor-General in Council to repeal the
‘same, in which case they shall be repealed . by proclamation. _—

' °  2..The Prime Minister shall be charged with the administration of any.
* territory thus transferred, and he-shall be advised - in the general conduct

-of such administration by a Commission consisting of not fewer than three
““members with' a - secretary, to be appointed by the Governor-General irr
.. Council," who shall take the-instructions of the Prime Minister in conducting
. all correspondence relating -to  the territories, and shall also under the like
" control have custody of all official papers relating to the territories.

15 R . P ) .
.. .+ 3. The members of the Commission shall be appointed by the Governor--
““General in Council, and shall be entitled to hold office for a period of 10
_-years, but - such period>may be extended to successive further terms of 5 -
".years. They shall each-be entitled to a fixed annual salary, which shall
“-not' be reduced - during - the continuance of their term of office, and they - _
“shall not be removed froni office except upon addresses from both “Houses
-of Parliament passed in the same session praying for such removal.  They
.shall not be qualified to become, or to be, members of either House of
_Parliament, - One of the members of the Commission shall be appointed by
- the Governor-General. in Council as vice-chairman thereof. In caso of
- the absence, illness; or other incapacity of any member of the . commission,
the Governor-General in Council may appoint some other fit ‘and proper

/

. person-to act during such absence, illness, or other incapacity. "

¥4, Tt 'shall be the duty of the members of the Commission to advise the
-~ . Prime Minister upon all matters relating to the general conduct of the admi-
" _nistration: of, ~or the legislation' for, the said territories. = The Prime
“- Minister, or *another Minister of State nominated by the Prime Minister
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to be h1s deputy ,for a fixed period, or, failing such nomination, the vice-
’ chairman, shall preside at all meetings of the- -Cominission, .and, in- ¢ase. of
+ an_equality --of vote shall have a casting.vote. Two members: of the com-
mission shall form a quorum. In case the Commission shall conms‘b of four
) Or'more mbmbers, three of *chem shall form a quorum i ;—/

<y &

5. Any member of the Commissmn who dlssents from the decision of i
“a thajority shall be entitled to have’ the reasons for his. dlssent recorded in-
) the mmutes of the Commlssmn 8
6 The members of the Commission shall have access to all official
- papers concerning the territories, and they may deliberate on any matter
rela#omg thereto and tender their advme thereon to the Prlme Mlmster

e BELOI‘G coming to a deelsmn on any matter rolating elther to the -

" administration, other than routine, of the territories or to legislation there- .
for, the Prime Minister shall cause the papers relating to such matter to be
depos1ted with the secretary to the Commission, and -shall convene a meet--

ing of ' the Oomm1ss1on “for the purpose of obtammg its oplmon on such
, mat’oer ) . %

= - oo

x‘

'8, Where it a,ppears to the Prlme Mlmster that the despateh of any com-
“munication or the -making of any order is urgently required, the commu-
‘nication may be sent or order~ made, although it has riot.boen submitted
to a meeting . of the Commission or deposited, for the perusal of the members
thereof. In-any such case the. Prime Minister shail record the reason for -

gending the commumcatlon or m&kmg the order gnd, nge nouee ,‘thcreof te :
- every m,ember : 2 o ’

wn 9. If the Prime Mlmster does not accept a recommendamon of the Com- :

~ mission or. proposes to take some action contrary to their advice, he shall” -

state his views to the Commission; who shall be at liberty to place on record - -
. the reasons in support of their recommendation or advice.  This record shall
“be laid by the Prime Minister before the Governor General in Councﬂ Whose
demsmn in-the matter shall be final.
10. When the recommendations of the Commlesmn have not been accep-: :
. ted by the Governor-General in Council, or action not in accordance with their .
advice has been taken by the Governor-General in Council, the Prime Minister, - .

if thereto- requested by the ‘Commission, shall lay the record of their dissent =

~ from the decision or action taken and of the reasons therefor before Koth
Houses of Parliament, unless in~any case the Governor-General in Couneil
§hall transmit o the Commission a minuterecording his opinion that the pub-
lication of such record and reasons Would be gravely detrlmental to the public

i 1nterest

J 11 The Governor- General in Councﬂ shall appomt a Resuient Commls—

- gioner for each territory, who shall, in addition to such other duties as shall
¢ be imposed on him, prepare the annual estimates of revenue and eéxpenditure
for . such territory, and forward the same to the secretary to the Commission -
for the consideration of the Commission and of the Prime Minister. ~A pro-

_clamation shall be issued by the Governor-General in Council, giving to the - .

. provisions for revenue and expenditure made in the estimates,as ﬁnally \
approved by the Governor- General in Councﬂ the foree of law
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- 12 The1e shall be p&ld into the Treasury of the Union. all dutles of cus-
“ toms levied on'dutiable articles imported into and consumed in the territories,
*_and, there shall be paid out of the Treasury annually towards the cost of ad- -
 ministration of eacli territory a sum in respect of such duties . which shall bear
- to the total customs revenue of the Union in respect of each financial year
,the same proportion as the. average amount of the customs revenue of such
.- territory for the 3 completed financial years last preoedmc the taking effect-
of this Act bore %o the average amount of the whole customs revenue for all |
the Colonies and terntones mclud«’d in the Umon Lecewed durmg the same
seriod. -

p{; 13. If the revenue of any tﬂrntory for any ﬁnancml year shall be msufﬁ—
. cient to meet the expenditure thereof, any amount required to make good the -
- deficiency miay; with the approval of the Governor-General in Cduneil, and on
_such terms and.-conditions and. in such manner as with the like approval may
_be directed, or prescribed, be adwanced from the funds of any.other territory.
i default of any such arrangement, the amount required to make good any
‘such deﬁclency shall be advanced by the Government of the Union. In case
- there shall be a surplus for any territory, such surplus shall in the first in- .
* stance 'be devoted to the repayment of any sums proviously advanced by any
other territory or by the Union Government to make goed any deﬁolency

' in the revenue of such_territory. -

14, Tt shallnot be lawful t0 alienate’ any land in Basutoland or any land
formmg part-of the native reserves in.the Bechuanaland, Protectorate and.
Swazﬂand from the- native.- tribes mhabltmg “those territories.

15. The sale of mtoxma’cmg liquor to natives shall be proh1b1ted in the
T terr1tor1es -and no provision giving facilities for introducing, - obtaining, or
~ possessing such liquor in any part of the territories less strmgent than those

© 7 existing ab the time ‘of transfer shall be. allowed.

"% 716. The custom,’ where it exists; -of holdmg pltsos ar 0the1 recogmsed
forms of native assemnbly shall be maintained in the territories.

-17. No differential duties or imposts onthe produce of the territories shall

, bo levied. ~The laws of the Umon rﬂlatmg to customs and excige shall be ma,de
Jwo o apply to the tetritories.- : -

L 18. There shall be free intercourse for the mhabltants of the terrl’comes

7 “with the rest of - South Afmca sub]eclJ to the laws, 1nc1udmg the pass laws, -

*of the Union. - - . -

oy

/' any territory shall be expended for and on behalfof such terrltory Provided
+. that the Governor-General in Council may make sifecial’ prov1s1on for the ap-
- propriation of a- portlon of such revenue as 4 contributioh towards the cost of .

. “defence-and other services performed-by the Union for the benefit of the whole

- . of South Africa, sohowever, that that contribution shall not bear a-highet“pro- .

", portion to the total cost of such services than that which the amount payable

.~ uhdér paragraph 12 of this schedule from the Treasiry of the Union towards -
.. the cost of the administration of the territory bears to the total customs re- -
. venus of the. Union on the average of the 3 years 1mmed1ately precedmg the

o yoar for which the- contribution is made.. .

~20. The Klng may disallow any law made by the Go’vernor Geneml in .

. Council by proclamation for any territory within one year from the date of the

- -proclamation; and such disallowance on-being made known by the Goyvernor-. .

¢+ General by proelamatlon shall annul the Iaw Irom the day When ‘the dls-
o 'a,llowance is 80 made known (S ; e

e A I ESE

-19. Subject to the provmmns “of this schedule, all Tovenues derived from -



21 The members of the Gommwsmn shall be entltled to such pensmns
“or supera,nnuatlonf allowances, as the  Governor-General in Council . sh&ll
~ by proclamation provide,. and the salaries and pensions of such members-and -

““all other expenses of the Commission shall be- borne by the ’oerrltorles in the

proportlon of their respeotwe Tevenues. T SR

22 The r1ghts as‘emstmg at the date of transfer of ofﬁeer_s of the pubhc .

Sy

servme employed in any terrltory shall remain in tforce. .

23. Where - any appeal may by law be made to the ng in Counml from A

" any court of the territories,-such appeal, shall, subject to the provisions of

. ‘this Act, be made. to the Appella,te D1V1s10n of the Supreme Court of South :

i ]

- -

“Africa.

: v&hmh shall, when approved by the Governor General in Councll be la1d

before both’ Houses of Parhament Ce -

S 25. All bills t6 amend or alter the prov151ons of thls schedule shall be N :

Tyeserved - for the mgmﬁcatlon of H1s MaJesty 8 pleasure \

v - o : . P .

A

"4 The Commlssmn shall prepare an annual report ‘on the terrltomes
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s PROTECTION OF THE RIGBTS 0“‘ WOJ. TN AND GHILDR‘EN

INTRODUCTION

: Thls pamphlet embodxes the pr0v1s1ons contalned in various Constltutlons =

" - Charters, and-Declarations of Policy relating to~the protection of the rights -

of women and children and may be of partlcular " assistanceto the women-
members of the Cons‘utuent Assembly. = Except where otherwise indicated, |
these extracts are taken from a pubhcatlon of ‘the International Labour

Office entitled “Cons‘mtutxonal Prov1s1ons coucermng Socml and Economlc

THE OOVENANT OF THE LEAGUE OF “NATIONS
‘ 28 J?me 1919

Amcle 23 »
Sub]eot to and in'accordance with -the provisions of 1nternat10nal con~
ventlons existing or hereafter to be agreed upon, the Members of the League:

T (a) will endeavour to secure snd maintain fair and humane conditions
of labour for men, wemen, and children, both in their own countries and in all

— eountries to Whmn their commerclal and industrial relations extend, and for

-

_ that purpose Wﬂl estabhsh and maintain the necessary international organisa-

. ‘clon o . E

(c) will entrust the League\vvlth general supervmon over the executlon :

- of agreements with regdrd to traffic in women and children.” * | % L
THF CONSTITUTION OF THE INTERNATIONAL LABOUR
S R ORGANISATIO\I

,;;\

\‘ o Tes June 1919':’}\

T e SECTIO \IIﬁGENERAL PRINOIPLES o

-

o Amcle 42 A _,i

The ngh Contractlng Partles reeogmsmg that the weIl—bemg, physical,
. moral and intellectual, of industrial wage earners is of supreme international -

- importance, have framed in order to further this great end, the permanent"

machinery prov1ded. for in Sectlon 1, and asSocwfued W‘lfh that of the League

of Natlom;

- They recogmse that d1fferences of chma‘ce habzts and customs, of eco--

: »nomlc opportunity and industrial tradition, make strict uniformity in the -

.. conditions of labour difficult of immediate attdinment. But, holding as they -

do that Iabour should not, be regarded merely as an article of commerce, they

_ think that there are methods “and principles-for regulating labour eond1’o1ons

‘which all 1ndustrlal communities should endeavour o applv, 80 far as then’ g

. speclal mrcumstances will permlt o . Y

Y TR
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Among these methocls and prmczp}es, the followmg seem to tke Hzgh O'on-

. tracting Parties to be-of special and wrgent importange :

_Sixth.~The abolition of child labour and the 1mpos1t10n of such hmlta- B

’tlons on the labour of young persons as shall permit the continuation of th“lr
educatlon and assure. their  proper. _physical development RN

-

© Seventh.—The principle that men and women should reeelve equal re-

munerahon for work of equal value. =~ . v Co .

Ninth—Each State should make prov1s1on fo1 a system of lnspeetlon in .

which women should take part, in order to ensure the enforcement’ of - the
laws' and regulations for the protection -of the employed. . -

Without claiming that these methods and prineiples are either complete

" or final, the High Contracting Parties are ‘of opinion that they are well fitted.

to gmde the policy of the League of Nations ; and that; if adopted by the
industrial communities who are. Members of” jghe League, and safeguarded in
practice by an adequate system of such mspectlon they Wﬂl confer lastmg
benefits upon the Wage earners of the world . R

_____ . e
[
P ¢ — . . : : g -~
- . i B E o B
v

e CHARTEB oF THE UNITED NATIONS R
| 26th June 1945 |

~

o We tke peoples of the Umted Natwns detefﬂmmed ,

£ : . % : ke . *. S R *

= ¥

- 1o reafﬁrm faith i in fundamental human Tights, in the dlgmby and worth of the . -

“human person, in the equal rlghts of men and women and of nations large and
smaﬂ : N ; . &

& £ g - “* % T Ot

- e . g .-

= Have }esolved to combine our Qﬁoris to, qgcomplis/h'tkese aims.

_ -, Article I.—The Purposes of the United Nations are : . AL

AY . R . B . s A : - . LA .),.

-3. To achieve international co-operation in solving international problems
of an economlc social, cultural, or humanitarian character,*and in promoting
and encSuraging respect for human ‘rights and for fundamental freedoms

- for all without distinction as to race, sex, language or religion. - T e

L EUROPE o |

€

T L, ALBANIA. ., "

e T )

medamental Statute of the ngdom of Albama 1 December 1928

' ,! P PART VI. ——THE RIGHTS OF CirizeNs

2()6 The pmmary educatxon of all Albaman sub]ects is. obhgatory, and B

he State schools are free



(Promulgated bv a Proclamafolon 01‘ ’ohe Federal Government on 1 ’\{ay 1934) .

‘,’116.‘ R

the same" rlghtS‘and dutles ‘as men.  °

)
- AUSTRIA

o Oonsntutwn, 24 Apml 1934

CH.APTER II—GENERAL RIGHTS OF CITIZENS I

(2) Except as otherw1se provided. by statuj;ory prov1s1ons, wonien have

BULGARIA T

- OOnst@tutzon of tke K mgdom of Bulgama, 16‘ to 28 Apml 187 9
‘ SRE Loy
R DIVISION VII—-—PUBLIC EDUGATION R
s, “Primary educatlon is free and compulsory for a,ll sub]ects of the .
ngdom of Bulgama T , : . -
- CZECHOSLOVAKIA - - -

The C’onstztutwnal Okarter of the. C’zeckoslovak Repubhc, 29 Febmary 1920

SECTIQN V—-—RIGHTS LIBERTIES,/AND DUTIES OF THE C‘mZENs

106(1) inleges due to sex blrth or occupatmn shall not be recogmsed
. DANZIG R

-

RERE PART II—FUNDAMENTAL ’RIGHTS AND DU’I‘IES R

/ spemal protection” of . the Sta’oe

C’onsmtutwn of the Free O@ty of Danzzg, 11~ August 1920 e

a

N

i S =
. ”—'A. i L

Ivlndweduals ; ._—:‘ )

72 All c1t1zens of the Free Clty shall be equal before the Iaw No legls-’;
latlon which' provides for exceptions shall be admissible. ¢ = -

Persons of both sexes shall have the same’civil r1ghts and dutles

There shall be no 1ega1 prwﬂeges or dlsquahﬁeatlons due to blrth posmon, :
orcreed. o,

i Marrlage as the foundatmn of family hfe shall be placed under the
It shall be based on the prmmple of equal

nghts for both sexes. - - N
Large famxhes shall have a claun to compensatory support

S

G

v‘b
; - .
T
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: Mothernood shall have a3, ela,lm to the proteetlon and support of the e
~State. e
= . 80. The educa,tmn of chﬂdren 4;0 physmal 1ntellectua] and somal efﬁ~
~ " cieney s the highest”duty-and natural right of parents.

The State- shall supervise the ‘execution of these duties.

R 81.7The" TLaw shall- extend similar conditions of- phvswal 1ntellectual
- and social development to illegitimate ehlldren as for children born i in ‘wedlock.

ST 82, Young pei??ons shall be protected agalnst explmtatlon and also agamst \
moral intellectual, or bodily" neglect. - Prov1s1ons for reformatory edueatlon e
- can- be made only bv law. = ., L ‘..’ R 4 Pt

]

II—PunLio SERVANTS I SO N P

A “90. All citizens of either sex shall be ehg1ble for pubhc appomtments in *1 ‘
: accordance W1th thelr quahﬁcatlons and. prevmus work. - » :

IV——EDUOATION AND SCHOOLS

: 102 Educatlon shall -be- compulsory for all = It shall be afforded
g pmma,rﬂy by the primary school, at which eight years of atfendance at least = -
shall be.required, and also by the continuation of technical schools for young -
. persons of both sexes up to the end of their elghteenth year. The maintenance
.‘ of the State schools i ds the affan' o:t the State ;.it may assoclate the mumcmahtles
ﬁthese dutles BRSNS - L e

-~ Instruction and matenal requlred for” educa,tlon Jn the prlmary and con- o
tmuatlon schools shall be free . of charge e SRR N

'/, “.\

oo e metHONIA L
‘ s C’onst@tutwn ofJ5 June 1.920 ik
1I. -——FUNDAMENTAL RIGHTS OF ESTnONIAN CI’I;IZENS e '
6. A’H Esthonian cltlzens are equal in the eyes of law. There c.a)nnot be
- any.public privileges or . prejudices derived from. birth, religion, sex, rank,
or natlonahty In Esthoma ‘there are no legal class divisions or. tltles

12, Sc1ence art, and the teaching of the same are free in Esthonia. .Edu-"" -
catlon is compulsory for children arrived at the school age, and is gratuitous
. in elementary schools. The minority nationalities are guaranteed education ~
- in their mother ~tongue. Educatlon ig oarrled .out. under the control- of -

—

Government L o S BT T - R
FE RN ) _ﬁ:x: oo s T T D T
e ‘/ - P \" o Vv”v e . 4"7 X i. -

ERURR e FINLA\TD - -

Oonstztutwn of lecmd 17 July 1919
. Trve VIII~EDUCATION

-80. The prmcxples of orgamsautmn ‘of primary . 1nstruct1on and in respect -
B to the o’ohgatlons of the State and municipalities to support primary schools;
‘ " as well as on the subject of compulsory education, shall be det termined by law .'

Instructwn in ‘the- pmmary suhools shaﬂ be free to al} e

S \

B - . - . . F
- . R ; S E EN



" ties for their physmal mtelleetual and soc1al development as legitimate -

\ 88" B | ’ - .
. GERMANY
(*onstztutwn of the German Rewh of 11 August 1919

(‘hapter II Fundamental R1ghts and Dutles of Germans

— SECTIO‘\T 1 —THE INDIVIDUAL

.

109 All Germadns are equal before the law.

Men and women have in principle the same civil r1ghts and dutles.

* Privileges or dlscummatlons in pubhc law based upon blrth or rank are

_abohshed..........;....

’ - Secrion II—COMMUNITY LIFE

7110, Mafrlage, as the foundation of family life and of the preservation
and increase of the nation, stands under the special protection of the Consti- .
-tution. It shall rest upon the equality of rights of both sexes.

‘Tt shall be the duty.of the State (Staat) and of the -municipalities to
mamtam the purity, health, and social welfare of the family, Families of -
many children shall have the right to compensatory public asmstance

@

Matermty shall’ have the right to the protectlon and publlc as51stance -
of the State. . |

1120. The educatmn of theu' chﬂdren for physical, 1ntelleetual -and soclal ;
efficiency is the highest duty and natural right of parents, Whose activities
’shall be supervised by the pohtleal commumtv

121.. Ilegitimate children shall be glven by. law the same * o6pportuni-

_children. R

-

authomty of law.

-122. Youth shall be protected agamst explo1tat1on as -well as against
moral, spmtual or physical neglect. The State (Staat) and the mummpall-

‘ties shall mbke the ‘necessary provisions. *

Protective, measures by way of compulsmn may be 1nst1tuted only by -

7 128. Al citizens w1thout d1ser1m1nat10n shall be ehglble for pubhc ofﬁee

~in accg:danee with the laws and their capacities and merits. -

Al exceptmnal prov1s10ns in fespect to female ofﬁclals shall be abollshed

" The - principles. govermng official’ relat1onsh1ps shall be regulated by na- .

_tional law.

o contlnua tion schools.

P ! Y i - N
A LT e . v SR
cg SEOTION IV.—'EDUCATION AND SCHOT)LS

\,/ . N

145 Compulsory edueatlon shall ‘be umversal For thls purpose the -

¢lementary school with -at least eight school years, followed by the conti-

nuatiop school up to the, completion - of the = eighteenth- year, shall serve |
primarily. ¢ “Instruction and sehool supphes shall be free in elementary and,

“A -

- o Lo AN
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O{mstztutwn of 17 (14 ,]qme 1911 L fk/ S |
l C§NCERNING THE PUBLIO RIGHTS OF THE GREEKS S

- 18, Edueatlon which is under the suprere- supervmon of the State, 1s
'eondueted at the State expense. =~ o ST S

Elementary educatlon is obhgatory for all and is gwen free by the State

Private persons and corporatxons are aliowed to estabhsh - private schools o
conducted in accordanee with the Cons’oltutzon and the laws of the Réalm.

\

N

" IRELAND
C’ohst{tuiion 193? o
- TH;E FAMILY

_ (2) 1° In par‘meular the State recogmses that by her life W1th1n ’ohe v
home woman gives to the State a supporf thl*out whlch the comimon good :

cannot be achreved B
TN

- 2°The State shall, therefore endeavour to ensure that mothers shall not n |
- "be obhged by economic neoessn:y to engage in labour ‘to the neglect of thelr
. duties in the home.

. e
L S 8

' EpucaTioN
(4) The State shall prov1de for. rree prlmary edunatlon and shall
, endeavour to supplement and give reasonable aid to prlvate and corporate- _
- educational initiative, andy. when the public good requires it, provide other -
“educational facilities or institutions with due regard, however for the rights
‘of parents. especrally in the matter of rehglous and :moral formatmn

. N ; . . R
_ . -/' ; - -

N DIRECTIVE PRINCIPLES OF SOCIAL‘ ~Ponto’¥ = SN

45. (2) The State snaI.L; in particu]ar, dire%t its flOlic‘vy‘tourards securing
- () That the citizens (all of whom, men and women equally; have the
right to ah adequate means of livelihood)  may through their

~-occupations find the mepns of makmg reasonable provxslon for -
their domestic needs E

(4) 1° The S‘oate pledges 1tse1f to. safeguard with especlal care the
‘economic interests of the weaker sections of the community, > and, where- -

* neoessary, to contrlbute to the support of the infirm, the W1d0W the orphan, .
and the aged. . : e : N -

- N - ) . ,V . /



' 2° The State shall endeavour to enstire’ that the streng’oh and health of N
“workers, men and women, and the tender age of children shall not be abuséd
~and that eitizens shall not be forced by economic necessﬂay to enter avoca-

tlons unsulted to thelr §ex; age or strength .
AR :_“ kD IJTtHIANIA _

- s Oonsmtutwn of - 15 May 1928

1L Al Lithuanian citizens, men and women, are equ‘dl Dbefore the law.

Special privileges may not be accorded to & citizen nor may his r1ghts be re-
dueed on aceount of. hls orlgln rehglon or natlonahty :

-
&

o IX. —-PUBLIO EDUCATION

. . ,,'ﬁ ¢ . )

<82, anary educatmn is compu]sory “The 1aW mdlcates the time and-g
proeedure for, the introduction’ of compulsory primary education. -

ST anary educatlon in schools mamtamed by the State or by au‘bonomous
admlmstratlons is free . :

e XIII —SooIAL SECURITY“ S ‘

99 The foundatlon of famlly 11fe is marmaoe Equality of Ijights ef' '
both sexes Jies at its base B , B

Famﬂy health and soelal Wehale are proteeted_ a,nd mamtamed by specla}
laws p T
Ma,termty is under the speclel Iprotecmon of the State SO

‘“"*\f¥ff S POLAND
Oonst@tutzon of the Republw of P olana’ 1 7 March 1921

O K
- RO |

S SECJ‘ION V——GENER.AL DUTIES AND RIGHTS or«' CITIZENS ‘,

103 Ohﬂdren Wlthout sufﬁelen’o pwrental care, neglected with respeet
“10 ‘education, have the rlgh’s to State care amd &Id w1th1n the hmlts, to be
determmed bV statute R o

,  Patents may not be deprlved of authorltv over thelr chﬂdren eAeept by
' ]udlclal decision.. I~ -
Speelal statuites de‘cermme the proteetlon of motherhood

C‘hﬂdren ‘inder fifteen yeare of age-may not be Wage earners ; ; neither may
“women be employed at- mght or young’ Iabourers be employed in mdustrxes s
: detmmental to'their health. = . - Tale

Permanent. employment of chlldren and young people of school age for/ )
: Wage earning purposes is forbldden S ) :

118. Within the hmlus of the’ elementary sehool mstructlon is compulsory o

for all citizens of the State. A statue Wlll deﬁne the perlod hmlts and ma,nner;
of acqulrmg such educat1on N SR _—

A S SR Fa : ’ -

B el
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119 Teaehmg in State and - self Government schools is gratmbous

The'Sta,te will ensure to puplls Who are exceptlonally ‘able but nob WelI~ :
to do seholarshlps for thelr mamtenance m seconda,ry and academle schools» .

O’onstztutw% of t@e Republw of Poland 23 Apml 1935

' (1) The ﬁghbs of ‘citizens to exerclse an 1nﬂuen de on . pubhc a,ﬂ’alrs
shall be measured by the value of the efforts and memts ©of which they have
glven “proof .in - the eommon m’oerest N TS X ;\f

I

(2): Orwm‘ religion, sex “and natlonahty shall not be reasons for the
llmltatlon of these rights:, SO ST L - A

. - ) \~ ,.M S E e i ST .

';;.:{j;f it PORTUGAL i;>f§;%-f;. ';?:fg

Pohtwal Oonst@tutwn of the Portuguese Republw, 19 March 1.933

E3

Ay

»\} T kN Part I———Fundemental Guarantees o o

~
.

g SECTION I——THE PORTUGUESE NATION

- . The Portuguese State is a umtary and corporatlve Repubhc founded’
~._on the equality of its citizens before the law, the free access of all classe’ to- -
- the benefits of civilisation, and the participation of all the structural elements
of the nation in its admlmstratwe life and. the enactment of 1ts laws

: Sole paragraph. —Equahty before the law meludes the rlght of prov1s1on

- with public employment in conformity with- capability or'services ‘rendered -
and ‘does not. admit any pmvﬂege of birth, titular-or other nobility, sex-or- .
‘position, subject however, where women \are concerned, to differences due to.
- their nature and the welfare of the family'and, in Tegard to the obligations -
- and pr1v1]eges of ‘citizens to dlfferences 1mposed by Varymg elrcumstances or- .
natural eondltlons ST A T " Sl A ‘\ 
B SEOTION II———THD CITIZEN’S e

8 The followmg constltute the nghts and 1nd1v1dual guarantees of

Portuguese citizens : ; o o o :

BT (5) \Freedem of educamon. Vo e N e e s ‘
SECTION IX——EDUOATION INSTRUCTION AND NATIONAL OULTURE
‘ ) N ., -

«

: 43 The State shall ofﬁmally mamtam prlmary, compllmentary, seeondarv
- and- hlgh qcheols, and lnstltutlons for advanced edueatlon o

1. Elementary, prlmary mstructlon s obhaatory and may be glven at

- N

home or in prlvate or btate schools R : S e

= s W e ! I -~ e A - DR S



R Naiwnaz Labour Statute 23 September 1935 ’

- - NI

S T - CHAPTER III——LABOUR

(b Fmployment of women cmd chzldren

» “31. The employment of women and children, outsg'de their home shall be -
governed by special provisions in eonformlt v with the requirements of mora-
~ ity health matermty, domestic life, education and social welfare

- - N

e
N

. - ° BUMANIA .° ~,*,’ ‘
: C’onstztutzon 20 Februar Y 1938
-
CHAPTER T— PIGHTS OF RUMANIANS\
21, The r1ght to nnpart mstruchon is free, subjeot to the 0011d1t10ns lmd/'
down by the special laws, and i in so far as the exercise of this right is not con-
tra1y to morals,” public order or the mterests ‘of the State.

Primary educatlon is compulsory Tt &hall be given free of charge i
the State schools & . -

. -~
[

| S Gonstitution, 2‘9 Mdrch . 1923 / ,
[ SR SR S -

< “The 01v11 r1ghts of. Women shall be estabhshed on the basm of complete -
nequehty of the sexes.. "~ - BT o L
e SPALN ’

'Labom‘ Ohm*tef“, 9 March 1938 -

CHAPTER II~——REGULA’1‘IO“\T OF EMPLOY‘MENT

-

S Hours of work pvo}’mmtwn of wight work for women and children ; kome-
o cawork ; prohibition of employment of married women: in uorkshops and
P factomes “_The State shall assume responsibility for constant and efficatious
- action for the protection of the worker, his life and his labour. Tt shall
‘place suitable restrictions upon hours of work, in order that the Workmg
‘day shall not be. excessive, and shall safeguard labour by aﬂ’oréﬁng it 'every
-possible guarantee of a protective and humanitarian character. In .parti-
~cular, it shall prohibit night work for women and’ children, regulate home-
v work and set married women free from- the ties of the Workshop and
’=factory . , e o
. Y N ;

T CHA_'PTER X——SOOIAL WELFARE AND INSURANCE e A

2. Social insurance. ——The various branches of soclal insurance, namely.
‘insurance against old age, invalidity, maternity, industrial accidents, occu--
"pational digeases, tuberculosis. and unemployment shall be developed with
.4 view to the organisation of a’ complete system of i insurance. -In the first =

< place measures shall be taken to ensure the- prov1s1on “of adequaté super

.annuation allodvances for aO'ed WJI‘kel'b o
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- CHAPTER. XII*PRWATE' PROPERTY"’ s l -

3. Tke famzl?/ kemtage exempt from attackmem‘ —The State recognises the-
family as the natural nucleus and foundation of society and at the-sdme time
~ag-a moral ingtitution endowed with inalienable rights superior to any positive -
Jlaw.  As a further guarantee of its maintenance and cont1nu1ty the famﬂy' o

: \hemtage shwﬁ be exempb from attaohment

N
I3

: Oonstztutwn of the Spamsh Rejfublw, 9 Decernber 1931

. e S - BN - .

PartTIL .,

) CHAPTER I——RIGHTS AND DUTIES. OF SPANIARDS INDIVIDUAL;AND
C POLITIOAL "GUARANTEES - R '

25 No. ]urldlcal prlvﬂege may be based’ upon bnth relatlons}np, sex
~ social class wealth, poh‘rlcal 1dea1s or rehglous behef :

............................................. : A

\
40. All Spamards without dwtmchon of sex, are a,dmlsﬂble to pubhc

posts and offices according to their merit &nd capamty, except for such adis-
ablhtles as the law may speclfy o - 7 - S

CHAPTER II-—-FAMILY ECONOMIO CO\TDITIONS AND CULTURE

43. The family i is under the specml protectloﬁ of the State Matmmony'
is based on equality of rights for both sexes, and may be dissolyed by mutual s,
consent or upon the pet1t10n of, elther of the spouses, with all;gatlon in such’
case, of just cause. - - N

=

S ‘Parents are obhged to support assmt educate and instruct thelr chﬂdren.
- The State shall supervise the performance of these dutles and’ pledges 1tself to
* ald in their execution.

Parents have the same obligations to‘vards chﬂdren born out of Wedlock I
" as to those born in the married state The civil lawe shall regulate the mvestl-, :
gation of paternity.

‘No declaration shall be entered in ofﬁclal records or in any. rgxster What- o
soever as to the Iegltnnacy or 1lleg1t1macy of blrths or the c1v11 s‘catus of the °
“ parents.

‘' The State shall aid the 1nﬁrm and. aged and glve protectlon to maternlty .
. and infancy, adopting the (Declaratlon of Geneva” or the-charter-of the
- rights of childfen.t - e

— ‘

1 The text of this Declamt;on prepa,red by the Save the Chﬂdren Interna,nona’l Unzon is:
ag follows 1— N

' 1. The CHILD must be given the means needed for- 1ts normal development both
materially and spiritually. - -

"2 The CHILD that is hungry must be fed ; the ohlld that is sick must be nursed ; the
T child that is backward must be helped the erring child must be reclaxmed ; and |
: : . the orphan and the waif must be sheltered and succoured. '

*3, The CHILD must be ﬁrst to receiVe relief in t;mes of d;stress ) o h o ~

4, The CHILD must be put in a position to earn a 11vehhood and must be proteeted
against every form of explomatmn

, 5. The CHILD must be brought up.in the eonscxousﬁess that ite talents are- tobe used

- in the serv:oe of 1ts fe]low men. -~



: E . % . - ) .
- 46 Work in its various forms, isa soc1al obho'atlon and_shali enjoy the
pro‘uecmon of the laws. : /

" The Republic shall assure to every worker the condltlons necessary for a
ﬁttmg existence. Its social leglslatlon shall regulate.: cases of insurance for .
1llness, accident, .unemployment, old age, invalidity .and death ; the labour of
-women and young persons, and especlally the protection of matermty the
‘working day and the minimum and family salary rate ; annual holidays with .

.pay ;. conditions of Spanish workers abroad ; co- operatlve institutions ; . the

economic and legal realtionship of factors entermg into production ; the partl-
_cipation of workers in the direction, administration and. benefits of enterprlses,
; and. everything . eonneeted with the protectlon of Workers

48 e * Ed . E ® o®
P Prlmar 'y mstruotlon shall be gratuitous and obhgatory.

B2

s,

R | ‘ CATALONIA (PROVINCE OF SPAIN N L

S ;v}v Domestic Statute -of the Genemhtat 20 May 1933
. ~ sl - ParrIL ——SOCIAL PRINCIPLES ~ ~ -
8. The famlly is under the guard1ansh1p of ’ohe Genemlztaﬁ

Matmmony is based on the equality of rights of the spouses.” .
The civil laws shall determine- the rights and duties of chlldren They

Wﬂl also lay i down rules for the investigation of patermty and the equahty of .~

chlldren born’ in . and out of ‘wedlock.

R Pr1mary educatlon W111 be obl1gatory, free and_ Catalan in language
and spmt s -
14.-Social” ess1stance is.a duty of the Geneml@tat The Genemhtat will -
provide for agsistance in cases' of matermty, infancy, old age, infirmity and
- invalidity in collaboratlon with-the social insuranee system\ with the obJeet
Jof prov1dmg Workers Wl‘oh means. ‘oo meet the oontmgenoles to- Whlch hfe s
sub]ect L LT S

- —7 E . LA N

E

N m e e S R

R SWITZERLAND

C’onsmtutwn of tke Swe,ss Oonfederatwn 29 M ay 1874 as M od@ﬁed up to: June
ST e e 1981 ‘ -

s : ’ CHAPTER I——GENERAL PROVISIONS SR ;' RGN

27 ...... The Cantons shall make prov1s1on for- elementary ed.ucatlon

~which mLst be adequate, and_be exclusively under the control of the ClV]l
authorltles (16 ds compulsory and m the pubhe schools, free : T

.7 .The Confederatlon Wlll take tlle neeessary measures agamst Cantons Wthh
faﬂ to fulfil these obligations. - . :

" 27a. Subvenmon shall be granted to the Cantons to. ald’ them in: oarrymg
out their obhga’olons in respect of elementary education.  ~

Effect will ‘be given to ‘this prov1s10n by ‘leglsla,tlon, e ¥

The - orgamsa’mon direction and supervision of elementary schools remain =

* within the competence of thie Cantons, subject to the prov1szons of artlcle 27 -
. of the Federal Consbltutmn S LR S

Lo o s ol Al

R

R



’ 34 The Confedera,tlon has the r1ght to make umform Iegulamonb con-

~ gerning child labour in faotorles, the hours- of Work of adults therein, and the o
proteomon of Workers in unhealthy and danaerous mdusmes R

54, The rlght to mairy is pleced under the protectlon of the Confedemtion

. No impediment. to marriage may-be”based: upon grounds of ‘religious .-
loellef the poverty of either party, thelr conduet or any other cons1derat1ons
Whatever of a pohce nature e ~ o

Chlldlen born before ma,rmage are legmmlsed by the subsequent mar——
. rlageofthelrparents T e e A SN EI A ER

T

o~ . o P ST DRI WL

C’onstztutwn of tke kazsk Pcrubl ¢, 20 Apml 1924 ;,. o -

,/ - <.

. SECT[ON V-PUBLIC LAW OF- THE TURKS : CoAL

o
LU E

87. Prlmary educatlon is obhgatory for all Turks and shall be gr&tul- ‘
~ tous in the Government schools BRI R G SIS vt

SN

UNION OF SOVIET SOCIALIST REPUBLIOS

Constztutwn (I’undamental Law) of the Umon of ;Somet Socml Zéépdblics o .
SR N 5Decembe¢ 1936 N S DI -

l__* \,;L : : e i . -‘;ﬁ"

CHAPTER X——FUNDAMENTAL RIGHTS AND. DUTIES orF CITIZENS

., 1121, The: C1t1zens of the U.S.S.R. have the rlght to education. :

“This right is ensured by universal, compulsory elementaryﬁeducauon ,-/ *
by _education, including higher education, being free of charge; * o

-122. Women in'the U. 8. 8. R. are:accorded equal ﬂghts with men in all .
spheres of economic, State cultural, “social and political life, ‘ [

~The poss1bﬂ1ty of exercising ‘ohese rlghts is-ensured to women by grant- -~
mg them an equal Tight with men to work, payment for work, rest and leisure,
- social insurance and education, and. by State - -protection- of the interests of
* ‘mother and child, pre-maternity and maternity leave with full pay, and the -
prov1s1on of a Wlde network of maternity homes, nursemes and kmdergartens

" BN - . g .‘/ . =

L : yUGoSLAVIA PR T
: C’onstztutmn of tke ngdom of Y ugoslavm 3 September 1931

AN CHAPTER 1L -—-ELEMENTARY RIGHTS "AND DUTIES or CITIZENS

16 In. addition to Staté ‘public schools, prlvate schoels may also be Nt
allowed w1th1n the limits of the law. B v

Elementary educa‘mon is compulsory In /the Sbate prxmary schools 1t
1sfree S o ST T T S

S VN
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s

\ AH schools must nnpa;rt a moral educatlon and de velop the civie cmu- '
cience in the spirit,of national um‘ny and religious tolerance. -

v &ll educatlonal msm‘cumons are placed.under btate -eontrol. -

RN

Cmaprer TIT ———SOOIAL AND ECONOMIC ,PROVISIONS
21. ”\Taruage the family and chjldren are’ under the protectlon of the
State. . . | - S
S o amERICA -
- UNITED STATES OF AMERICA '~ :
. “ Constitution of the Uniled States, 1789 - o
¥ Amendment XIX - : o
(Womom Suﬁmge) A\ L

o "Secvtion 1. The mgh’c of citizens of the Umted States to vote shall not,
“be denied or- abrldged by the Umted S’cates or by any State on aceount of

< Sex. :
Section 2. Congreﬂs shall have powet to enforce tms articlé by appro-

‘ przate 1eglslat10n
- CHILD LABOUR AMENDM_ENT*

N N (Not _in, Force) .

-

~

"Section 1. The Congress shall have power to limit, regulate and pm-
hlblt the labour 'of persons under 18 years of age. '

.- Section 2. The poweér of the several States is ummpalred by this article
. except that the operation of State laws ghall be suspended, to the extent neces-
) sary to glve effect to legislation enacted by the Congress.

. It has not bee found practicable to include’in this pamphlet a’ﬂ the :
ruiovant provisions of the constitutions of the various States of the United .
. -States of America, partlculaﬂy those on the “subject of "eduéation. It
.should. therefore, be borine in mind that in addition to the prov1smns re-
= produced in the pamphlet there maybe other important provisions in at
~ least some of the State constltutmns bearing on the top1cs dealt Wlth in the
pamphlet

*

" "ARIZONA ‘ .' : ,\:
. Gonstztutwn of 1912

, XVIII 2. No chﬂd under the age of fourteen years shall be Em},loye d
.. in any gainful ocoupation at any time during the hours in which. the pubhc R
. "schools of the digtrict in which the child. resides are in session ; nor shall any -
child under sixteen years of age - be- employed underground in - mines,
- or in any occulpation injufious to health or morals or hazardous to 11fe or
b hmb nor 1n a,ny occupation a.t night. or for more than elgh’o homs in any aay

i

- s CALIPORNIA
' S s Consmutwn 0f1879

> i

XX 171 The Legxslature may, by appropmate Iegmlafclon prowde for
the estabhshment of a minimum wage for women and minors and may pro- =
vide for the comfort, health, safety and general welfare of any and-all em- =~ -
ployees No prov1310n of. thls Constitution shall'be construed. as & limitation -

: *Thig proposed amendment has been ratified by 28 States. - Ratification on beha,lf of
- three fourbhs of the Stabes is reqmred for the coming 1nto force of an amendment.™

7 .
v BT N
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: upon the a.uthonty of the Leglslature to confer upon any commission now or
« hereaftor created such power and authority as the Leglsla,ture may deem
‘requisite to ‘carry out the provisions’ ‘of this section. 5

18. No person shall, ‘on account of sex, be dlsquahﬁed from entering
. " upon or pursumg a.ny lawful busmess, vocatlon,'or professmn » :
AT ,' © Ipamo
.  Conatitution of 1890 i
XIII 4. The employment ‘of children under the age “of fourteen years o
in underground mines is prohlblted ; Can
T LOUISIANA
ﬂ e O’Onstztutzon of 1921 R
; IV 7. No law shall be passed ﬁxmg the price of manua,l labour but
the Legislature, through a commission or otherwise, may establish ~minit.

‘mum wages for and regulate the hours and “working conditions of women and
, g1rls, except those engaged in agncultural pursuits or domestlc service.

XVIIL. 5. A mother’s pension shall be mamta,med in the State Its
- provisions shall be determined by the Legislature. = .

7.-(1) The Leglsla,ture may establish a system of economle securlty and“
social welfare, which may provide for the following : '

(¢) system for the aid and Welfare of mothers and chxldren thch may‘
provide :- , = s

1. Financial assistance to needy dependent ch1ldren R

2. For promotmg the health of mothers and children, including the
 .care and treatment of crippled children and chﬂdren who are
-suffering from conditions which lead to crippling ;

3. For the protection and care of homeless, dependent, and neglected o
B chlldren, and children in danger of becoming dehnquent
MONTANA -
; Constztutwn of 1889.: : /
XVIII 3. It shall be unlawful to employ children under the age of sux- g
teen years of age in underground mines.

NEBRASKA-

' Oonstztutwn of 1875 . . o

XV 8. La,ws may be enacted regulating the hours and condltrons of .

T employment of women and chﬂdren, and, securing to such employees a pro»
- per- mmunum Wage ‘

v
N

~

_ NEW MEXICO ,
C’Onstztutwn of 191 2

_ XVII 2 The Leglslature shall enact laws réquiring the proper ven- .
tilation of mines, the construction and maintenance of ‘escapement  shafts

- or slopes, and the adoption and use of appliances necessary to protect- the - °
health and secure the safety of employees therein. No chlldren under the .

. age of fourteen years shall be employed in mines. ‘

XX.'10. The Leglslature sha]l enmt surta,ble lews for the regulatlon:‘iv
"of the’ employment of chlldren ' } L

N

e

L7

~



‘18 hereby prohibited. .

B shall be null and void. L -

© years, in- underground mines.

TR 3
L% e i "Norrm Dakora
L L C'cmstztutwn of 1889
XVII 209 The la,bour of chlldren under twelve years of age, shall be

i ' prohlblted in mmes, factones and workshops in this State.

-

OKALAHOMA . . '
Constitution of 1907

R The employment. of children, under the age ‘of fifteen years, in any.
occupation injurious to health or morals or specla,lly hazardous to: hfe or limb,

L

4. Boys under the age of s1xteen years, a,nd women and glrls shall not

" be employed, underground, in the operation of mines; and, except in cases
. of ‘emergency, eight hours sha.ll constltute a day 8 WOI’k underground in all
‘ '_‘nnnes of the State. ~ .. < :

" B. Any provmon of a contract express or unphed made by any per~~-.
son, by which any of the beneﬁts of thls Constltutlon, is sought to. be. waived,

L 4 UTAH
SR Constztutwn of 1895
XVI 3. The Leglslature shall prohlblt ,
(1) The employment-of women, or- of chxld.ren under the age of fourteen,

"4

PP e ’-

8, The Leg1s1ature may, by approprla,te leg1slat1on pr0v1de for the

o estabhshment of a minimum wage for women and minors and may- prov1d.e _
- for the comfort, safety and general welfare of any and all employees. © No
" provision of this Constitution shall be construed as a limitation upon the
~authority of the Leg1slature to confer upon any commission now or here=:
‘after created such power and. authority as the Legislature may deem requlslte
' ’to carry out the prov1s10ns of this sectmn

WYOMING -; -
Oonst@tutwn of 1889

IX 3. Nobody under the age of fourteen years and no-woman or g1r1
of any age¥shall be employed or permitted-to be in or about-any coal, iron

. or other dangerous mines for the purpose of employment therein ; prov1ded

_however; this pr0v1510n shall not affect the emplayment of a boy or - female -

>

ot colhery

of suitable age- in an office or-in the performa,nee of clerical work at such mine

PUEMO Rmo (TERRITORY OF USA)

e ' '
e An Actito Provzde a Civil Government for Puerto Rico cmd for Other '

Purposes, 2 March 1907

§7o7 BILL OF RIG}ITS AND RESTRICTIONS '

The employment of children under the age of fourteen years in every'
.occupation m]urlous to health or morals or. hazordous to hfe or hmb is hereby '

prolnblted 3 3



Vmom ISLANDS (TERRITORY oF US A)
V‘Orgamc Act of the ngm Islands oj the Umted States, 22 June 1936
| 1406g BILL OF RIGHTS AND RESTRICTIONS :

The contractmg of polygamous or plural marnages is prohlblted e

- = . 'The employment of children under the age of fourteen years in any ;
E occupatlon m]unous to health or- morals or hazardous to. life-or hmb is here-n .
by proh1b1ted < : v

> A
-

. "ARGENTINA L e

SAN JUAN (PRovmoE OF ARGENTINA) k \‘ 3 71 RN - \ '
‘ Constztutwn of 10 Febmcwy 1927 :‘ « :

L 31 The nght to minimum of economie seeurlty is recogmsed to the -
“inhabitants of the Province. To this end the law shall establish ; the dura- -
tion of the working day fixed in relation to the requirements of health and
‘the state of industrial development and of the development of ~agriculture
“and stoebra1s1ng the minimum wage fixed, in relation to the cost of living ;-
' & system. of insurance against sickness, old age, invalidity, and protection~
for maternity, widowhood and dest1tute children, Wthh may prov1de for
compulsory contributions ; - ¥ ok - * o

SANTIAGO DEL ESTERO (PROVINOE OF Am}mqrnn\m)k

Yool

BN -

C’onstztutwn of2 June 1939 o . T \; oy

68 It is the duty of the Leglslatwe Power :
(32) To 1eg1slate on the mghts of the young to health and educatmn

NN s * BOLIVIA :
Polmcal Constitution of Bolwm 30 October 1938 '
I ) SEOTION XIV' o
SACIERE RS SocmlOrder‘

122 The law shall provide, regulatlons for compulsory insurance.. to-
_cover sickness, accidents, involuntary unemployment disability, old--age;
maternity and death, discharge and re-imbursement of employees and Workers, 4
" the work of women and minors, the maximum working day, the minimum -
salary, the Week]y day of rest and holidays, annual vacations and maternity -
leave with  pay, medical and hygienic, attention and other soeml and :
‘protectlve beneﬁts for workers. :

- E‘ -

-\

Srotiox XV BT
Sl S The Family - A %
o131 Ma,rna,ge, the famﬂy, and matermty are under the protectlon of o
the law. - . LT : :

132 The law does not recogmse mequahtxes among chﬂdren all have
: the sa,mefrlghts SR S DRI : ' .

133 The laws sha.ll prowde for unattacha,ble famﬂy estates
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134. The protectlon of the physmal mental and moral well-being of

childhood is a primary duty of the State. The State shall defend the rights -
of children to a home, education, and sufficient assistance in-the event they
find themselves in a situation of abandonment gickness, or misfortune. The
State shall entrust the fulfilment of the prov1smns of this article to approprmta
techmca,l orgamsa.tlons :

Sncnon XVIII 2

-

e o Cultural System'

154 Educatlon is the highest function of the State _Public instruction
shall be organised under a single school system. The obhga,tlon of school
attendance is general from seven to fourteen years anary and secondary

instruction of the State is gratultous

BRAZIL

C’onstztutzon of the United States of Brazil, 10 N ovember 1937 qs Amended
to 12 October 1942 by Constitutional Laws 1——8 '

The Natlonal Orgamsatlon

16. The Umon sha.ll ha.ve the sole ]unsdlctlon to leglslate on the fol-
lowmg matters : ‘

XXVII. The fundamental rules of defence and protectlon of pubhc
. khealth and_ partlcularly of the health of chlldren :
N . - The Famzly |

124, The famlly, constltuted by - mdlssoluble marriage, is under the
special protection of the State. - Large families will be granted compens&-
“tion in proportion to thelr necessities.

£y

125. The complete education of their offsprmg is the first duty and the |

_natural right of parents.  The State will not hold itself aloof to this duty,

~but will collaborate,"either in a principal or secondary manner; in order to

. facilitate the executlon or to meet the deﬁclencles and omissions of prlvate
.+ -education. ‘ :

126, To natural children inorder to facﬂltate thexr recogmtmn the E

- law will grant them equahty with legitimate children, extending to the
former the same rights and duties which the parents have to the latter. -~

/127, Childhood and youth must be the object of speclal care and guar-
“antee on the part. of the State, which will take all meastres to assure them
physical and moral conditions ‘of healthy hfe and the harmomous develop-

L ment of their faculties.

The moral, intellectual or physmal abandonment of GhlldhOOd and youth '

; 1ndxcates a grave fault on the part of those who are responsible for the safe-
guard and education and imposes, on the State,-the burden of" providing

the necessary -comfort and care of their physwal and moral preservation,

.- Indigent parents have-the right to invoke the aid and protec’mon of the
« 1ate for the mamfenance and educatlon of their offsprmg

. L
o . “ . -~
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EDUGATION AND CU’LTURE‘

129. To the childhood and youth Who lack ‘the necessary resources
to obtain an education in Nwate institutions, it is the duty of the Nation,
the States and the ‘municipalities, to assure them, by foundmg public edu- -
cational institutions of all grades, the possibility of receiving an educatlon
adequate to their abilities, aptltudes and vocational tendenoles o ,

® ‘ % S R TP SR CaR

It is the duty of industrial and economic syndlcates to create, in its
own particular sphere, apprentice schools for the, children of their work-
men or their associates. The-law will regulate the fulfilment of this duty,

- the power which belongs to the State regarding such  schools; as well as-
the assistance, faolhtles and subsxdles Whlch the pubhc euthontles will grant
them L
.. 130. anary educatlon is’ obhgatory and.free Those better favouredv
aré not thereby excluded from the duty of helping those  less favoured ;
thus, on matriculation, each student will be asked to'make a moderate month-

. 1y contribution for the school fund unless he alleges or it is ev1dent that he

’,ls unable to do §0.’ - 5 : ‘

 THE EGONme ORDER S
137. Labour leglslatlon W1ll observe, in a,ddltxon, . the followmg prm-
- o1ples - :

(%) Prohibition ot Work by ch1ldren less than fourteen years of age ;
. of night work by children under sixteen and, in industries
g detnmental to health, of- children under elghteen and women ;
(l) Medical and hyg1emc assistance to the worker and to the pregnant
mother, assuring to the latter a period of rest before and after :
‘ the conﬁnement without loss of salary ; J
: [l_

AMAZONAS (STA’I‘E OF BRA?lL)

Constztutwn of 2 June 1935 ST »

£ - In the gphere of its competence and in co-operation Wlth the Umon and the
‘municipalities the State shall provide for.the social order in accordance with
“the principles of justice: and the necessities of collectwe life. Wlth this end -
N in view, it shall take special care :

(b) To assist the less favoured classes and help families whose sons shall -
be matriculated freely in the education and establishments of
‘the State, books and school material being furnished freely- to

" those who are recognised to be needy i in accordance w1th con-
N0 ditions. determined by law ; '

(c) To protect old age, maternity and infancy in- appropnate estab-
lishments and protect the infirm irrespective of their station

‘giving them refuge in a manner which utilises thexr services
- and. aptitudes as fer as possible. ~ .
® ® L % o ’* ok .

(f) To control the sale of alcoholic liquors; establishing the ilecesse;i-y
-+ limitations in a form which protects persons of less ﬁhtm ei ghteen
- years agemst the vice of drunkenness ; i ;

N
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'+« . -Rio GBANDE'DO’SUL (STaTE OF BRAZIL)

- Gonstztutwn of June 1935 "

B 110, Every mdus’srla,l or agmcultural undertakmg outside & centre with

."a school and where there are among the workers and their children at least
ten illiterate persons shall be required to give them primary instruction free,
the Sta.te shall indicate the teacher and furnish the school material.

© 113. Within the competence ensured to the Sta,te by the Federal Con- '
stltutlon leglsla,txon shall promote : ) - ‘
: ‘*.‘f-}",, % : b, ok

<, . -
s < -

(d) The reglme of elght hours for ma.nufacturmg, commercml and.
L ‘ mining work, its gradual reduction by means of increases in
T . .the eﬁ‘icmncy of the productive processes; minimum wages ;
. the restriction” of night work ; the limitation- of the periods of
L © . work of expecting nursing mothers with compulsory measures -
. .~ for the protection of their health; rest periods during working
. 77", hours for minors between fourteen and. eighteen years; the pro-
-+ 7+ - . hibition of work in manuf&cturmg a.nd mmmg for persons” less
‘ .- than fourteen yearsofage; - = ; -

i Hik Asa general rule; the mstallatlon of nurseries by mdustrml undgr-
-*" takings which "have women in their service. - - ‘
115 The State shall promote : - d o "-'r’«zf =
(a) The f()rmatmn of an mdlwdual\coneern for heal'ch from the earhest
R G ages; bhrough pnmary and elementa,ry mstructlon

(d) Matermty and child welfare servmes thch may be separa.te or
- attached to existing hospitals ; ~ ( :

116 The State shall maintain compulsory school medxcal inspection md :
» esb&bhshments for prnnary mstructlon :

' Sao PAD’LO (STATE or BRAZIL)

< pe : C’onsmutwn of 9 J'uly 1935

R

79 The Sta,te and mumc::pa,hmes shall co- ordznate and e engure tha socla,l
servmes, crea,tlng the  necessary speclahsed dqpartmenta, 111 order to

) (c) Protect matermty and, mfancy, T s SR g
= (e,) Protect youth a,ga,mst all explmtatmn and a,galnst physma,l moral :
L - ‘and intellectual -abandonment; .

. \“ ( ) Dlmlmsh ﬂmfant mortahty and morbldlty ;

' 80 The" State and mummpahtles shall devote one per cent of then' res-"
pectlve rovenues 0 the protection of maternity and, mfancy e

84, The State; shall organise its own- system of educatlon of alI grades
respecting the directions laid down by the Union. :

" Every industrial or agncultural undertaking outsude a centre w1th schools )
which has fifty workers among whom and whose children there are:not less .
than ten 1111tera.tes shall be required to gwe them pmma;ry mstructlon free, -
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SR AN LCHILE & -0 i
Constztutzon of the Republ@c of C’hzle 18 Septembey' 1925

CHAPTER III——CONSTITUTIONAL GUARANTEES

k 10. The Constltutlon gua,rantees to all 1nhab1tants of the Repubhe ; S
(7) Freedom of education.. - , FRAE
, Pubhc education is pnma,mly the concern of the State
anary educatlon is obhgatory ' LR
N . * Ew T T B TS

- COLOMBIA - <

C’onstttutwn of ﬂw Repubhc of C'olambm 5 August 1886

TITLE III ——CIVIL RIGHTS AND SOOIAL GUARANTEES ;;, R

" 35 The freedom of educatlon is gua,ranteed “The S’na.te however shall

have supréme ‘control and power of inspection of the educational institutions,

- whether public or private, in érder; to ensure the fulfilment of the social pur-

- poses-of educa.tlon ‘and, the best mtellectual moral, and physmal trammg ‘
of the students.” ~ R ,

, Primary. instruction shall be free i in the schools of the State a.nd obhcra,tory
- to the oxtent deﬁned by law. N Vo .

COSTA RICA‘ i

Ocmsmutwn of tke Republw of Oosm Rica,; 7 December 1871 as Amended to N
‘ S R O RO PR o
R TITLE oI - N , ,, REFEN
SECTION 111, —-—-SOCIAL GUARANTEES )

= 8L The State of Costa Rice has a soclal function Whlch consists in proeur-:

- ing for all the inhabitants of the country a minimum of well-being correspond- -
ing to political liberties which they -enjoy; the State will accomphsh “this .
social funcoion by the rationalisation of the production, distribution ahd con-:
- sumption of wealth, by-giving to the worker the special protec’mon to which he
has a right, by protecting. mothers, children and: the old who are unable to
- work and by adopting all measures. calculated to ensure - collectlve progress
- and tranqulhty

_..-62. Equal pay,’lrrespectwe of sex\i shall be due for equal Work pelformed
under indentical condltlons -

- 63. Social insurance is declared to be an absolute and mahenable rlghb
of aJI manual and intellectual workers; it shall be based on the system —of
" ecompulsory contributions payable by the State, the employers and the workers ,
themselves, for the purpose of protecting the wages or salaries of workers
_ efficaciously against the social risks of sickness, invalidity, - maternity, -old .
age, death, involuntary unemployment and other risks specified by law. The
cost_of insurance against 1ndustr1a1 a,ccldents shasll be defrayed exoluswely
by the employers -
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The social insurance funds or reserves shail not be liable to transference
.- and they shall not be utilised for purposes other than those for which they
. were constituted. )
Social insurance shall be administered and directed by an -autonomous
institution entitled “The Costa Rican Social Insurance Fund”.
% ’ T . bk 3 Lo
TITLE V—-EDUCATION )

6. anary education is compulsory, free and paid for by the Nation.
It is under the direction of the Executlve Power

, CUBA :
Constitution of the Republic of Cuba, 5 July 1940
 Trree IV. —FUNDAMENTAL RIGHTS
 Srorrox I. —-INDIVIDUAL RiguTs

20, All Cubans are equal before the law.  The Repubhc recogmses neither -
- persopal exemption nor privileges,
- All discrimination by reason of sex, race, colour class, or any other thet
: detracts from human dignity, is declared unlawful and punishable.
, "The-sanctions incurred by those Who vmlate this precept shall be estab-
]Jshed by Aaw. -
E TrLe V.—THE FAMILY AND CULTURE
SECTION L. —THE FamiLy

43 '_lhe famlly, maternity and mamage have the protectlon of the
Natlon )
Ma.rrl&ge shall'be vahd only When performed by oﬂicers with Iegal capa,clty
to do so.” Judicial matrimony is gratis and shall be maintained by law. -
Matenmony is the legal basis. of the family and shall rest on an absolute -
L equahty of rights for both spouses; its economic reglme shall be organised-
_ in accordance with this principle. '

.+ A married woman has full eivil capacity and -does not requlre permlssmn -

- or authorisation from her husband to control her property, freely engage in
. commerce or industry, o Or exercise any professmn trade or art, and to dispose
of the proceeds of her labour.
Marriage can be dissolved by agreement of the spouses Or on pet1t1on of

elther of the two for the reasons and in fhe manner established by law. |

" The courts shall. determine those cases in which for reasons of equity,
" a union between persons with legal cepa,(nty to marry shall,; because- of its -
stasblhty and exceptional nature, be given the same status as civil marrlage.k

L1v1ng allowances for the woman and the children’shall enjoy pereference o

- over every other obligation, and against that- preference no plea can be made. -
of non-attachability “of anv nroperty, salary, pens1on or. economlc mcome,
regardless ‘of its kind. : :

Unless the woman has proven means of subsmtence or is declared gullty,
an allowance shall be fixed for her in proportion to the financial position
of the husband and also taking into account the needs of social life; This
allowance shall be paid and guaranteed-by the divorced husband and shall-



, | w0
-continue untll his ex- spouse again marrles, without: detmment to the: allowance
that will be fixed for each child, which must also be guaranteed. i

Adequate penalties shall be 1mposed by law on those Who, in case of
divorce, of separation’ or for any. other reason, seek to escape or elude ~that
- responsibility. -

44, Parents are bound to support ald train and educate the1r ehlldren
- and the latter to respect’and aid their parents. The law shall gee to the ful-'
filment of these duties, by adequate and sanctions. :

- Children born out of wefllock to a person who at the tlme of conceptlon
was competent to marry have the same rights and duties as specified’ in the
preceding paragraph, except as to what the law preseribes with respect to .
_inheritance. - To this end, the same rights shall pertain to those born out of
wedlock to a married person, when such person acknowledges them, or the
relationship is declared by a court dGCISIOl’l Investlgatlon of patermty shall
- be regulated by law. e
v ~ All qualifications as to the nature of the relatlonshlp are abohshed No

statement whatever shdll be entered, differentiating births, nor as to the
marital status of the parents, in the birth records, nor in any certification, .
: reeord of christening or certlﬁcate referrlng to the ralatronshlp ST

. '45. The fiscal reglme insurance and soclal aid shall be apphed in accord
/ ance with the standards of protectlon for the family, establlshed/m this
Constitution. e : , Co

Chlldhood and youth are protected againgt explmtatlon and moral and
matenal abandonment. The Nation, Provinces and mum01paht1es ~ shall ’
organise adequate institutions for the pnrpose S

SECTION 11. —-—CULTURE

' 48 Prunary instruction is obligatory- for minors of school age, and ib:-
shall be furnished by the Nation, without. prejudice to the co- operatron en- .
trust ed to municipal initiative. ,

‘Both this instruction and pre-pnmary ~and vocatlonal instruction shall
be gratis when' given by the Nation, Provmce or mun1c1pahty The neoces-
sary school supplies shall also be gratis. - L

" Lower secondary instruction and all hlgher 1nstruct10n furnished by the
Nation or the municipalities shall be - gra.tls excludmg spe01ahsed pre-

: umvers1ty and umversnty study. ] .
' % Cw ; L ’ * x

So far as poss1ble the. Repubhc shall offer seholarshlps for the enjoyment -
of official instruction that is not gratis, to youths who, having 'shown out- -
- standing vocation and aptitude, are prevented by msufﬁclent resources /from
takmg such studies for thelr own account. : :

. '52. Financial prov1smn for all public instruction sha,ll be made in the bud- -

- gets of the Nation, the Province or -the municipality, .and it shall be under

the technical and administrative direction of the Ministry of Education, except
such teaohmg as by its spemal nature is dependent on other Ministries.

~The budget of the Mmlstry Education shall not be less than = the ordl»'; :
nary budget of any other Mlmstry, except in cage of an emergency declared by.
Claw. o . ’ - R

N
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The monthly salmv of primary teachers must notb in a,ny case be less
than one-millionth of the total budget of the Nation.

- =x% All positions in  the direction and supervision of ofﬁclal primary
mstructlon shall be filled by techmca] graduates of the - correspondmg Uni-
versﬂ:y course.

* xo o . S % s
TITLE VI. ——-LABOUR AND PROPERTY SEC 1. LABOUB

-66. A'maximum day’s work can not-exceed eight hours.. This maximum

, can be redueedto sm hours dally for those over 14 ond less than 18 years of age.
% .

Work and apprenticeshxp of minors- of less‘tha,n 14 years is proh]blted ’

.68.:No difference can-be estabhshed between marned and unmarmed
‘women with respect to their work. ‘

. * Protection for ma,termty among the Workmg class shall be regula,’r,ed by
lew, which shall extend it to women employees. ‘

_ A pregnant woman cannot be dlsoha,rged from her Work nor shall she be
-required to effect, in the three months pnor to childbirth, labour requlrmg ‘
‘considerable physmal effort. - '

During the six weeks 1mmedmtely precedmg Ghlldblrth and the six tha,t
~ follow it, she shall enjoy compulsory rest, with compensation equal - to what
- .she was paxd for working, retaining her position and all the rights attached
" to it and covered by her labour contract. In the nursing period she shall

be - ellowed two specml rest ‘periods a- dey, of one-half hour each, to nurse
herohlld < ST

RSO

DOMIN ICAN REPUBLIC

C'onshtut@on of the Dommzcan Republzc 10 ] anuary 1942
e Trrue IL.—InNpIvipuan Riemrs

6. The followmg are declared to be a saored part of the human perso~
nahty ‘ S S

(@) The freedom of mstructmn Prlmary educatlon shall be sub]ect to ‘
the supervision of the State, and. shall be compulsory for minors of school
~ age, in the form established by law. In the official institutioxis, as well as in
“agricultural schools and:schools of manual arts and domestic economy, such

' mstructlon shall be free. - -

: ; /ECUADOR o ‘ :
Pohtwal Oonstztutwn of Ecuador 23 December 1906 o

TITLE V. -—OF THE NATIONAL GUARANTEES

REE I Educatlon 18 free, with no: restrmtmns ‘other than those: mdlcated in

. the respective laws; the national and municipal educational codes shall,

. however, be lay and secular. Primary education and that of ‘arts and crafts

are gratuitous ; the former is, moreover, compulsory, but without. prejudice

“to the right of parents to.give ‘$heir chﬂdren such. educatlon as shall seem good,

to them L : i :
R C : ® % -
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GBEENLAND ’

Dcmwk Law on tke; Admzmstmtwn of Greenland 18 Apml 1925 R
(b) ADMINISTBATIVE ORGANS IN - GREENLAND SR

' IV -—Curmou AND SOHOOL ADMINISTBATION '
' ' Pmmary Schools

25 It is obhgatory for every heelthy chﬂd who has attamed the age
~of 7 years, whether his parents are Danish or .Greenlandic, to attend school
. unless. the parents arrange for other adequate education, which must “be
“subject to school inspection. -Obligatory - school attendance ceases when the o
ohild has attained its 14th year. :

- Further regulatxons for sehool attendance will be lexd down by the
; Mlms’cer after dlSGUSSIOIl w1th the Provmcml Councﬂs

,‘\

GUATEMALA

s Oonstttutwn of the Republw of Guatemala 1 1 December 1879 0s Amended to
. . . 11 July 1935 .

/~ ot

s : . o

TITLE II ——-CONSTITUTIONAL GUARANTEES

18 Pmmery educatxon is compulsory anary educatlon supported by -
the Netlon is free, and all educatlon glven by the. State shall be seoular T

HAITI

C‘onst;tutwn of the Republw of H am, 8 August 1939 . -
0 Trmoe L. —-—-CIVIL Ricurs =~ " et

) ’ 11 There is freedom of. mstrucmon ~Such- freedom is. exerclsed under ,.
the control and supervision of ‘the State in accordance with law.”  + S

. anery instruction, up to and including secondary mstruetlon, is free, g
‘ \thhout pre]udice to the condltlons of adn:ussxon estabhshed by laW PR
S * o » o

\»‘Tf*fo-fv HONDURAS ~  *= = -
C’onstztutwn of the Republic of Honduras, 28 March 1936 P
TITLE IIX ~—-CONSTITUTIONAL RIGHTS AND GUARANTEES
OHAPTER III—LiBERTY . o~ N

. 60. The freedom of education i is guaranteed. Eduoatlon supported byf ,

" public funds shall be secular, and primary education shall also be gratuitous,

“compulsory, provided by the mummpehtles at then' own expense and subsi-
dlsed by the State. i :

: © oo Trree XTI -———EMPLOYMENT AND THE FAMILY .

, 192, Young persons under the age of smteen years and women. shell hot
! be employed on urnhealthy or dangerous work or on night work in industry. *.
’ They shall not be employed in commerclal estabhshments after 6 ® M.

i



193. Tt shall not be lawful to conclude s contract of employment with -
young persons under the age of twelve years ; young persons over the age of .

~ twelve years but under the age of suzteen years shall not be empl oyed for more -
than six hours a day . . S °

_ MEXICO .
) Constztutzo'n of the United States of Megico, 31t Jan 191 7 as Amended to -
S & Now. 1942 , :
' : ‘ TITLE I. ' CHAPTER I—-INDIVIDUAL GUABANTEES :
3. . S ® PR * #

.

- IV. ***Pmma.ry educatlon shall bo compulsory and shall be glven free
of charge by the State. o . , o -
" R T AN * oo Tm
‘ TITLE V1.—OF: LABOUR - AND SoctaL WELFARE

123. The Congress of the- Union shall enact laws on labour apphcable
" t0' skilled and unskilled, workmen, employees, domestic help and artisans,
and in general every labour contra.ct which shall be in conformlty with the
followmg prmmples : - S : :

B L S * o
II. The maximum hmlt of night work shall be seven hours. Unhealthy
and dangerous occupations are forbidden to all women and to children under
sixteen years; of age. Night work in factories is likewise forbidden to women
and to children under sixteen years of age ; nor shall they be employed in com-

~ mercial establishments after ten o’clock at, night.. -

[I. The maXimum limit-of a day’s work for children over twelve
and under sixteen years of age shall be six hours. ‘The work of children
‘:under twelve years of age shall not be made the subject of a contract

.. V. Women'shall not perform any physical work _requiring “considerable
~ physical effort during the three months immediately preceding parturition;
during the month followmg parturition they shall necessarily enjoy a period
-of rest and shallreceive their salaries or wages in full and retain their employ- -
ment and the rights they may have acquired under their contracts. During
“the.period of lactation they shall enjoy two extraordinary penods of rest of
one-half hour each, in order to nurse their children. -

VII. The same remuneration shall be paid for the same WOI‘k Wlthout
" regard to sex or na,tlonahty SRR R

L © NICARAGUA = . S
' 00nstztutwn of the Republw of Nwamgua 22 March 1939 ’
L . CamarrEm IT. —SOCIAL GUARANTEES

77, Marmage, the family, and matermty, are under the protectlon andf
defence of the State. / \

78. The State shall. uphold the orgamsatlon of the family on the legal
- basis of matriaye.

79. The Stave and the mumolpa.htles shall supervxse fhe health and soclal
-%etterment of ‘the famlly , 3 o :



-
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80. Matermty has a mght to the - proteetmn of the State
81. The education of children is the primary duty and natural rlght

- of the parents, in order that they may obta.m the. greatest physmal intellec-.

ual and social development.

‘ Parents without economic resources a.re éntltled to sohelt the ald of the
State for the education of their- children. o .

82. The State ehell ende&vour to prowde specm,l ass1stonoe to 1arge 5'
families.

 83. The law shall give to ﬂlegltlmate chlldren the sa,me cons1derat10n as
_ to those who are legitimate for their physwal spiritual, and soelel develop-
ment. X
84. The c1V11 laws shall regulate the mvestlga.tlon of patermty

85. The law shall provide the organisation and regulation of the fa.mlly\ :
" estate, on the basis that it shall be inalienable, free from’ attachment and
- exempt from all public burdens. v '

86. Public education shall be glven preferentlal attentlon by the State.
. 87. The educational syetem is under the techmoal supervmlon of the
- State, o - ; ~ ,

88, Primary education is compulsory, and Where glven at the expense -

of the State or public. corporatlons it shall be gratuitous and secular.

100, The law shall recognise, with regard to those persons having some
connection with work, whether as labourers or employees, the followmg

(8) Regulation of the work . of women and. children ;-

(9) Medical and hygienic assistance to the workers and to pregnant;:
women, assuring the latter, without loss of pa,y, a period of rest before and. .
after chﬂdbn'th i

'~ PANAMA ,
 Constitution of the Repu'blie of Panama, 2 January 1941
© TyriE. IIT.—INDIVIDUAL AND SOCIAL RIGHTS AND Duriss
, 52. The law shall determine all matters concerning the civil status ot‘
- persons, and their rights and duties, subject to the following rules : ’
(1) The family shall be under the special proteetlon of the Staté ;

(2) Marriage is based on the equality of rights for both spouses andvma,y
be dissolved by divorce in accordance with the provisions of law ;

(3) The paternal power is the a,ggregate of rights and dutles which
parents have with relation to their children. Such power shall be defined
by the law, and its exercise shall be regulated on the basw of soc1a1 interest
- and for the benefit of the chﬂdren jo : :

(4) Parents have the same dut1es towards ehlldren born out of Wedlock
as thegshave towards those born in wedlock ;
(5) The law shall regulate the’ 1nvest1gat10n of paternity';

(6) The law shall provide whatever measures are necessary and a,ppro.‘
priate for the due protection” -of maternity and infancy, and for the moral,
intellectual, and physical development of childhood and youth

v

i
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(7) The State shall supervise the social and economic development of the
~ family, and may establish the family estate for poor working and rural classes,
- the property of which it shall be composed to be determined on the basis tha.b

it shall be inalienable and free from-judicial attachment.

. - 56, ***\?hmary education is dompulsory ; ‘and public prlmary, norma]
’vocational and secondary educa,tlon shall be gratultous : _
L ® LoE * . #

~

_ PARAGUAY ,
C’onstztutzon of the Republw of Pamguay, 10 July 1940
GENERAL DECLARATION

1’0 Prlmary educatlox} is compulsory and gratmtous The Government
. sha]l promote secondary, professmnal and umversmy eduoatmn R
R : RIGHTS DUTIES AND GUARANTEES 5r N o

23 The 01v11 rights of women shalil be regulﬁted by law, Wlth due consi-
~ deration for the unity of the family, the. equality of ; man and woman and the
d1ﬂ"erences in thelr respectwe functions in soolety

PERU
C’onstztutwn of the Republw of Peru, 29 March 1933 as Ame'nded in 1.936‘ and

L 199 |
o : TITLE L -——CONSTITUTIONAL GUARANTEES o

CHAPTER I ——NATIONAL AND SOCIAL GUAP,ANTEES e

51 Marrmge, the famlly, and matermty are under the protectlon of the
law, -

s 52 It isa prlmary duty of the State to protect the physwal ‘mental and
- moral health of childhood: - The State shall protect the right of the child to -
home life, education, vocational training, and sufficient care when he finds.
- ~himself. abandoned 1II or in misfortune. The State shall entrust the ful-
: ﬁlment of the prowsnons of this article to adequate techmcal orgamsatlons

g ‘ TITLE III. —-—EDUCATION o o
72. anary instruction is obhgatory and free. 'f. o

-78. There shall be at least one school i in every place Where the populatlon

k l of school age amounts to 30 pupils.. - , R
. "Complete primary lnstructmn shall be\ gwen in every provmclal and
dlstmct capital. .. - L ,

“74. Schools functmmng in mdustnal agmcultural or mmmg centres shall :
R be mamtamed by the respectuve propnetors or underta,kmgs ‘

»

. EL SALVADOB LRGN

OOnstztutwn of the Republic of Bl Salvador 20 J anuary 1939 . - 7
 Trree IV.—Caspreg. 1. RIGHTS AND GUARANTERS
b4, Educatlon is . free pnmary mstructlon, is in addltlon, cornpul- .
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" The State and the mumclpahtles are bound in a specml manner to m-’ ,
crease primary education, by providing the necessary schools for thls purpose, S
in Whleh such educatlon shall be gratultous SRR i

:= e G B T SR P *< ~z« ifj S *
CHAPTER II —~THE FAMILY AND LA_'BOU-R -

60 "The famlly, ag the fundamental basis of the Natlon, must be spemallz -

i)rotected by the State, which shall provide the necessary laws and regulations’ -

for its welfare-to promote marmage, and to protect matermty -and childhood.

~ -61. The family estate, for the benefit of Salvadoreans, 1s hereby estabhsh-,, L
“ed. A spemal law shall regulate it. 5 :

105. The followmg are duties of ‘the Executlve Power o

(10) To protect ma,termty ‘and mfancy, orgamsmg the necessary ins- L

- titutions for thls purpose T R ‘

.
P

ir o e URUGUAY

Constztutwn of the Oriental Republic of Uruguay, 18 May 1934 as . :, o
M ochﬁed on 11 J cmuary 1937 and 29 N ovember 1942 '

SECTION II ——RIGHTS DUTIES AND GU‘ARAN’L‘EES e )

/ ' CHAPTERI R
39 The State shéll protect ‘the socml development of the famﬂy .

40. The care and education of their children, in order that they = may
_attain their full physwal mtellectual and somal capaclty, isa duty and a right’

of parents. . =

Persons who have numerous off sprmg to brmg up ha.ve a nght to compen- R

~satory help, should they need it.

‘Requisite measures to ensure the protectlon of infants a,nd adolescents ,
“against corporal, intellectual or moral abandonment by their parents or guar- -
~dians, and also against explmtatlon and ‘abuse, shall be laid down by law,

41. Parents have the same duties towards chlldren born out of Wed]ockA -
a,s towards those born in wedlock. e ,

Maternity, whatever niay be the condition or status of the Woman, has
a right to the protection of society, and to its assistance in case of need. e

42. The law shall arrange that child delinquents shall be subgected “to

ﬁ, special regime, in which vfromen shall participate. .

53. The law shall recogmse as appertaining to &nyone Who stands in a

relatlonshlp of work ‘or service as a worker or employee, the right te moral

and civic independence of conscience; a just remuneration ; the limitation

“of Workmg hours ; Weekly rest ; and physical and moral hyglene ;
. The work of women, and of young persons under 18 years of a,ge sha,ll¢

be speclally regulated and limited. .~ , o

61. Elementary educatlon is obhgatory The Stete sha,ll teke the neces-/‘ ;

: ’sary steps to thls end e
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VENEZUELA

Oonstztutwn of the United States of Vene"uela, 20 July 1936
TITLE I-——THE VENEZUELAN NATION AND ITS ORGANISATION , -

' SECTION II ——BASIs oF THE UNION. -

. 15. The States -agree to reserve to the competence of the Eedera,l
Power : -

(9) Leglsla‘omn regardmg pubhc instruction. - - , ’

»~ Primary elementary instruction is compulsory and that Whlch is gwen
in oiﬁclal institutions shall be free ; ‘ ‘ )

) TITLE II. ——VENEZUELANS AND THEIR RIGHTS AND - DUTIES

32. The Nation guarantees to Venezuelans :

_(15) The freedom of education, e

"The moral and civic education of the child is obhgatory, and shall be
guided of necessity by the national interest and human solidarity. There
shall be at least one school in each locahty whose student populatlon is not
less than thxrty puplls :

o : AFGHANISTAN e T S
Fundamental Prmczples of the Government of Afghamstan, 23 October, 1931 :
CN (wzth Addendum of 22 February 1933)

: 20. anary educatlon for the ehlldren of Afghan sub;;ects is ‘com-
y pulsory ‘

| " CHINA A
Promswnal C’onstztutwn Adopted at the Fourth G’eneral Sesston of the N atwnal
: ‘ ‘People’s Convention, 12 May 1931 ‘
CHAPTEI( II. RIGHTS AND DUTIES OF THE PEOPLE

6. All citizens (Kuo-Mm) of the Republic of China shalf be equaI before
the law 1rrespect1ve of sex; race, rehgmn or caste -

CHAPTER IV ——PEOPLE s Laverimoop

- 41, In order to improve the living condmons of labour; the State shall
put into. effect various laws for the protection of bour.and shall afford spe- _
clal protectmn to chlld and woman Workers in respect to thelr age and health

CHAPTER V—I}DUCATION OF THE CITIYENS

- 48, Both sexes shaﬂ have equal opportumty for educatlon

50. All children of school age shall recelve free educatlon Detaﬂs shall L

be separately prov1ded by law.

51. Those who have not. had free educatwn (m thm" | outh) shall ref‘ ‘
- celve speclal adult educatlon Detalls shall be separately oro* 1ded by IaW,_ :

" .



The Govemment Draft of ‘the Proposéd Gonstatutwn Released 30 Azml
m R ;\ 1937 ,..f‘,"\;' et e S :

CHAPTER VI ——-NATIONAL :ECONOMIG \LIFE

124 In order to improve the worker’s living; condltlons, increase - thelr
productlve ability-and’ reheve unemployment the State shall enforce Iabour';_‘ ’

E

protectlve pohcles O e TA el B b
CHAPTER VII ——EDUCATION P e
L g 132 Every cltlzen of the Repubhe of Chma shall have an equal oppor-'i{‘
~ tunity to receive education,

"~ ~ 134. Children between six and twelve years of age are of school age and

shall receive elementary educatlon free of tuition. - Detailed prov1s1ons shall -

‘be provided by law. : . .
135, All persons over school age “who have not recelved‘an elementary- -

education shall receive supplementary educatlon free of tultlon Deta,lled, L

g

‘prowsmns shall be provided by law. :
~ 137, Educational appropriations. shall constitute no: less” than ﬁfteen
per cent. of the total amount’ of the budget of the Central Government and
no less than thirty: per:cent.: of the total amount 6f the Provincial, distriet -
and municipal budgets respectively. . Educational endowment" funds inde- .
* pendently set aside in accordance Wlth law. shall -be safeguarded. .~ "' 7
~ Educational expendltures in needy Provinces shall be subsudlsed by the
Central Treasury : :

COMMONWEALTH OF THE PHILIPPINES

, CONSTITUTION OF THE PHILIPPINES
Adopted by the Constitutional Convention of 8 February 1935 omd Ratcﬁed by
_ the Philippine Electorate on 14 May 1935 _

XIII.—GENERAL PROVISIONS ;

5. All educatlonal institutions shall be under the superwsxon of “and
subject to regulation by the State. The Government shall establish . and
‘maintain a complete and adequate system of public education, and . shall -
provide at least free pubhc primary . 1nstruct10n, and cltlzenshlp training to
adult citizens, - *

6. The State shall aﬁ‘ord protectlon ‘to labour, especmlly to Workmg
women -and minors, and shall regulate the relations between landowner and -
tenant, and between labour and capital in industry and in agnculture The
State may prov1de for compulsory arbitration. . -

SYRIA
, C’omtztutwn of the State of Syma, 14 May 1930
%+ Parr I—FUNDAMENTAL PROVISIONS
’ CHAPTER II.—RiIcHTS OF INDIVIDUALS

- 21, ane.ry education shall be compulsory for all Synans of both sexes
and shall be glven free of charge in the pubhc schools e ‘

>
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AUSTRALIA

C’ommonwealth"of Austmlza Gonst@tutzon Act, Proposed Amendment to the. 4‘
: . O’Onstatutzon, 1 October 1942 -

. 60a. (2) Wlthout hmltmg the generality ‘of the foregomg sub- sectlon,
‘ lt is hereby declared that the power of the Parliament shall extend to all
" measures which in the declared opinion of the Parliament will tend to achieve
. economic seeunty and social justice, including security of employment and

the provision of useful ocoupation forall the people -and-shall mclude power
- to make laws ‘with respect- to;

(n) Chl_lﬁ Welfare e

AFRIGA

EGYPT |
Constztutwn of 19 Apml 1923 and 22 October. 1930 ,
- Parr IL -——RIGHTS AND DUTIES OF EGYPTIANS LA

: 19, Elementary education-is compulsory for young Egyptlans of - both
. BOX6R., It is gwen free of cha,rge in the publlc maktabs
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T I N) e N SECTION IT :
Lt Socza.l cmd E’conomw R@gkt&

Article XXI C. ~The najmon guara,n‘oees to the fa,mliy conthlons neeessary
= for its free development. It equally protects all mothers, all children by legis-
- lation and appropriate social institutions. - It guarantees to women the exercise -
- of her functions as a citizenand a Worker in' conditions that permlt her to
fulﬁ] her role of mother and her social mission. - |

_ Article XX V.—The widest possible culture must be oﬂ'ered to a.ll mthout.
other Jimitation than aptxtudes of each one. Every child has the right to _
instruction and education-in the respect of liberty. = Organisation of public
‘education at every stage is the duty of the State. This education must be-
free and made accessible to all by material aid to those Who Wlthout it Would
not be able to pursue their studies. - : o ’, .

“ Article XXV11.~The duration and conditions of Work must in no Wa.y .
‘ affect health, dignity or the family life of the worker. ~Adolescents must not -
" be constrained to work that hampers their physical, intellectual -or moral
development They have ‘the right to organize professionally.. . o

" Article XX VIII. ~Men and women have the right to just remuneratlon S
a,eeordmg to the quality and quantity of their work, in any case, 10, resources v
necessary for living worthily, both they and their families, :

 “Article XXXVIII.-<No one must be placed in a posutlon of: economlo, s
social or political inferiority contrary to his dignity or be allowed to be ex -

- ploited by reason of sex; age, colour, natlonahtv, rehglon, opm]ons or. racml

or other ongms Do : :

NEHRU REPORT (ALL PARTIES CONFERENCE, 1928)

Fundamental Rzgkts

- (v) All citizens in the Commonwealth of India have the right to free
elementary education without any distinction of caste or creed in the matter
- of admission into any educational institutions, maintained or.aided by the
“ State, and such right shall-be enforceable as soon as due arrangements all -
_have been made by the competent authority. S ‘

™ Provided.that adequate provision shall be made by the State for 1mpartmg
public instruction in primary schools to the children of members of minorities
of considerable strength in the populatlon through the medium of thelr own
language and in such script-as is in vogue among them.

\ Explamatwn —Thls provision will not prevent the State from makmg the
teachmg of the ]anguage of the Commonwealth obligatory in the said schools.

N (xvn) Parliament shall make suitable laws for the maintenance of health
and fitness for work of all citizens, securing of a living wage for every worker,
- the protection of motherhood, welfare of children, and the economic conse-
quences of old age, infirmity and unemployment and Parliament shall also
make laws to ensure fair rent. and ﬁx1ty and permanence of tenure to agri-
“oultural tenants. T

(x1x ) Men and Women shall have equal nghts as cltlzens. f
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: DEO[AR,ATION OF FUNDAMENTAL RIGHTS ADOPTED BY THE
- ‘INDIAN NATIONAL CONGRESS, 1933
Fundamental Rﬁghts and Duties o
(1) i) A\ll cltlzens are equal before the la“ 1rrespect1ve of rehglon caste,
:creed Or Sex.;

(v) No dlsablhty attaches to any. citizen, by reason of hlS or her rellglon, =
: ca,ste, creed, or-sex, in regard to public employment, office of power or honour :
and in the exercise of any trade or calling.

(i) The State shall prov1de for free and eompulsory prlmary educatlon

: r"*' S Labow . , o _
(4) Proteetlon of women workers and especlal]y, adequate prov1s10n for
leave during matermty period. -

"*(5)-Children of sehool-gomg age shall not be employed in mines and' :
\ factorles ) ( *

CONSTITUTIONAL PROPOSALS OF THE SAPRU. COMMITTEE, 1945

1N -

Para. 204.%* In the case of 1 women, we-are anxious that whlle they -

‘may be at’ hberty to contest with men in general electorates, a minimum of -

repregentation should be guaranteed to them. In matters of social and moral -
development particularly with.-reference to-public health; - education, child -

welfare,-and’ the welfare. of their §ex,: educated women: in Indis can’ play a
great part. -and’the | presence of their, representatlves in- the legislature is, in .

our? opinion; ,absoluﬁely ‘essential. i S .

.
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