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In this libel action the Plaintiff Suraj-
mal is a solicitor and the three Defts are or were the Editor

Printer and Proprietor respectively of a newspaper called

" The Bombay Chronicle ", The alleged libel relates to
Surajmal's professional conduct in two actions, viz, Suit

L

907 of 1912 Ashidbai v T. S. Holkar which was a suit tor
damages for breach of contract of sale d} real estate ;nd
Suit 837 of 1915 Bhagwandas v Dada which was a suit on a
y Promissory Note for Rs 3000. :
The circumstancés giving fisg to the‘
alleged livel, are as follows. In 1912 Surajmal had two fich
clients, viz, Tatya Saheb Holkar; whom I will call " Holkar ",
and Haji Ahmed Haji Hassanm Dada, whom I will cgll ® Dada ".

In that year Holkar sold some land in Napean Sea Road twice

over, viz, first to a purchaser called Khambatta, and second-

« 1y, in February 1912 to Ashidbai as D;a,da'

S nominee. As re- |




gards this second sale which was for Rs 66000 Surajmal acted
for both the vendor and the purchaser. The first purchaser
Khambatta then brought an action for specific pertormance
against Holkar and obt;ined a decree therein. In that action
Surajmal acte@)for‘Holkar.

In August 1912 Dada by his mother
and nominee Ashidbai brought against Holkar the above suit
907 of 1912 for damages for breach of the contract of Febru-

b ary 1912. This suit was settled in January 1914 by Holkar
paying Dada Rs 9000 as damages. In this suit Surajmal acted
tor Holkar and a Mr. D'Cunha acted for Dada.

Meanwhile on the 26th. April 1913
Dada had executed a Promissory Note for Rs 3000 in favour
of a clerk onSurajmal's named Shambhuprasad. This clerk
died on the 12th. June 1914 leaving a brother named Bhagwan-
das who claimed the Promissory Note as a.Joint family ;sset
to which he was entitled by survivorship.
¥ Subeequently in July 1915 Bﬁagwandae
brought against Dada the above suit 837 of 1915 to enforce
the Promissory Note. In this suit Surajmal acted for Bhag-
wandas until Septe?ber 1915 when there was a change of soli-
elean??
citors until-September-1915 a%?‘ Hiralal Mehta & Co. thence-

forth acting for Bhagwandas. Dada also changed his solicitors,

being represented at first by Vacha & Co. and afterwards,viz,

in February 1916 by Ardesh

;r Hormasji Dinsha & co.



The Written’statement in that suit was decla-
red on the 17th. August 1915 and raised a startling defence
which in effect was as follows:- Dada alleged that Suraj-
mal nad instigated him to bring the 1912 suit: that Suraj-
mal promised he would influence his client Holkar to pay
Rs 20000 to Rs 25000 as damages:; that Surajmal was to be
paid by Dada Rs 3000 if such damagés were in fact obtained:
.that the Promissory Note was in respect of such Rs 3000
and was passed in the name of Sﬁrajmal's clerk Snamnhuprasg
as gominee for Surajmal, who, it was submitted, was a neces-
sary party to the suit: that as only Rs 9000 had been ob-
tained as damages Dada was not liable on ?he P;omissory
Note and had received no consideration#hére@f‘and he ac-
cordingly counterclaimed for its cancellation and delivery,
WP

This then waé the position-when the 1915
suit came on for trial before Davar J on Saturday géth.
.February‘1916 and it will be seen that the sﬁit involved
issues of a very grave character for Surajmal, although he
was not a party to the pioceedings'and was no longer on
the record as Solicitor for the P1lff,imn-shat-suds- At the
trial the P1ff in that suif proceeded to call his evidence

although the onus would appear to have been on his opponent.

His first two witnesses claimed to have been present at

/@



., : the execution of the Promissory Note and the payment of thne

| ‘ e e A

Rs 3000 but appear to have been sonwmaa@ﬁs@aken in cross-
examination. Then Surajmal was called and after denying in
eXamination-in-cnief the allegations made against him was
partly cross<examined by lMr. Davar when he soon showed a
somewhat surprising ignorance as to what advice he had given
_Dada when told of Khambatta's prior contract of sale: and

as to whether he had drafted a notice for Dada to send to
Holkar: and as to whether he had advised Dada to o to an-
other solicitor. Stopping here ?or a momeﬁt I £5;¥w¥espect-

A

fully dissent from lr. Justice Macleod's criticism of this

cross-examination. In my opinion Mr. Davar was quite en-
titled to ask the questions he did, and I may turther ob-
serve thatAthe Advocate General beﬁerewug expressly declined
to put forwaré any contention to the contrary. In fact the
cross-examination was never finished, as on the llonday morn-
a ing (28th. February 1916) the suit was abruptly withdérawn,
énd according to the newspaper report, Ex. S, the Judge ob-
served that it was an extremely wise step to take and order-
ed thgt the suit should be dismissed with costs. Surajmal
appears to have acquiesced in this notwitastanding that the
Saturday's proceedings had been reported in the public press,

At any rate he made no sign. Even the first alleged livel

which was published on the 7th. lMarch elicited no response

— L ), 3



from him and.it was not till after tne publication on the
15th, March of the second alleged livel that an apology was
asked tor and the present suit instituted. It is also note-

worthy that in cross-examination in the present suit atter

b

i . J

stating that ae was not surpriked at Counsel's statement to
2 j (7% '/"‘f

the Court that the 1915pWas going to pe dismissed, Surajmal

added " I was quite indifterent as I was not concerned".
As regards the alleged livellous arti-
cles, they have been read and re-read several times over

and I do not think it necessary to repeat tnem here. It will

be seen that they demand an enquiry by the proper authori-
ties into Surajmal'é conduct in relation to the 1§12 and
1915 suits and in particular as to (1) the cnarge that the
i forRs 3000 :

Promissory NoteAwas in effect a secret commission or brive
taken by Surajmal as the price tor giving his client Holkar
certain advice and that the 1915 suit was a talse suit engi-
neered by Surajmal and (2) the charge that Surajmal settled
the 1912 suit over the head of Dada's solicitor and then oy
his letter of the 19th. Janaury 1914 endeavoured to create
the false impression that the parties tnemselves had settled
the suit.

O0f these two charges, the tirst is by
Iar‘the most serious. The second is Little more than an al-
leged breach of professional etiquette apart from the inter-

&

pretation to be put on the letter of 19th. January 1914,
A )
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The defence is substantially one of fair com-
ment. In particular the, Defendants do not contend that €narge
No. 1 is true. As régards Charge No. 2.they justity some of
the‘details obtainéd-éiiifﬁé:%and for this purpose rely on
para 6 of the’Written Statement.

The lesal principles governing a defence of

fair comment are set out by Lord Ludlow in Soutn HeEton Coal

Co. v N« E. News Association, 1894, 1 Q. B.133 at p. 145;1%{

|

Ey Lord CozensHardy in Hunt v The Star Newspaper Co.Ltd., |

3/ . DathyX
1908, 2 K. B.309 at page 5eg'and by Lord Atkinson in

A
v Labouchere, 1908, 2 K.B.325 Not#énd have peen cited again
in the Court of Appeal in Peter Walker & Son Ltd v Hodgson,
1909, 1 K. B. é59;1 need not repeat them. It is sufiicient to
say that in the present suit the Advocate General accepted

Lord Cozens Hardy's view in Hunt v The Star Newspaper Co.Ltd.

that the statement of facts must be substantially true and
e » e
2

did not rely on the 1iterél iﬁterpretation of Lord Collin®s

Judgment in Digby v Financial News Ltd, 1907, 1 K.B. 502 at
'pageSSG%%which is to the effect that there must be no mis-

- statement of fact whatever.

Turning then to the tirst charge, there is
one clear misstatement of fact, tor it was not Surajmal but

Shambhuprasad who was alleged to have said it would not Look

good tor the Promissory Note to be in Surajmal's name. The



misstatement is not nowever pleaded nor was it raised at either
the trial or the tirst appéagand pefore us the point was'only
taken as tne result of a remark from the Bench towards tne close
of the Advocate Zeneral's opening speech. Under all the circum-
stances I tanink tnat tne misstatement even if now admissivole
must on the Plaintiff's own.showing be regarded as too minute
or trivial tor him to rely on as defeating the plea.of fair

commuent.
/{W,(/é r?,‘/é»g_’{ O (,//,,’, ,//. >
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The Advocate General did_ stnongly re}y ena%ao-
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article omitting to mention tnat Surajmal denied the cnarge in

examination-in-cnief. The article shows however that fie was

{ : : . ISP £ S T R Lk Lz tfe 7 R e
»ZA/L,-V Vi o e i XK 2o 37 2 . s

under cross-examination and T think the inference would be that

ne had previously denied the charge. otnerwiseths he called

and wnat need would there be to Eross-examine him.

.
o

I nave carefully considered all the other point

raised on Surajmal's behalf , e. ., as to the words "creature",
>

*wery little ‘doubt", "content to have the case withdrawn and |
1

the «¢+... allegations ......lett unretuted®. But as Sir Basil
|

Scott. pointed out in nis judgment we must consider wnat the
’ *

writer of the article knew at the time, and must disregard

matters subsequently proved or alleged in the present suit. At

that time tne writer nad not vetore him Surajmai's evidence in

tne present suit. But ne did nave petore him Surajmal's conauct
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on the withdrawal of the 1915 suit. I quite recognize'
that a lawyer may remember the saying " No case, abuse
the Plaintiff's attorney; and may properly .be slow to
take offence. but a line must be grawn somewhere and

»
1 think it may be drawn at a charge of fraud. Speaking
for myself, 1 regard it as almost inexplicable for any
respectable solicitor to behave like Surajmal did in
making no protest or appeal whatever either to the
Judge or to the Law Society so that his character might
be cleared of the charges of fraud made against him.
Surajmal's own explanation, viz, that he was quite in-
different as he was not concerned, demands in itself
an explanation, but this of course was said in the

present suit and was not before the writer of the

article and 1 therefore nerely use it as showing that

even now no real explanation has been given of Suraj-

mal's silence. In my judgment therefore the writer was
Justified in drawing very adverse inferences from
Surajmal's behaviour and from the Judge's comment that

it was extremely wise to withdraw the suit.

L
8 -

fhere is too another important

consideration. [he story as to the cash consideration

.

for the Promissory Note having broken down at the

(%)
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trials, how came it that Dada signed this Promissery Note in
favour of Surajmal's clerk at a time when he was engaged in

litigation with a c¢lient of Surajmal's,viz,ﬂolkar. Dada's j

story is in effect that it was a bribe. There is no other expla

nation even now ,of this Promissory Note which'admittedly is a

genuine document. I recognise that Surajmal if innocent would |
not know the real origin of the Pro Note,e.g.,if it was part of
a fraudulent scheme concocted by the deceased clerk alone. But

|

|
this possibility has to be taken into consideration with the l
: t
|
other circumstances of the case, and the unexplained origin of |
|

l

the Pro Note is in my opinien a matter from which an adverse

opinion could fairly be drawn. In saying this I have not over-

looked the fact that Dada on his own showing was in effect an *
accomplice in the attempted fraud on Holkar,and that Nanabhai

|

[

i
from whom the Defts obtained some information was a discharged

@

clerk of Surajmal and on hostile terms with him. A fair critic
would therefore regard anything these men said with caution,and
in fact Dada has never gone into the witness box and Nanabhai

at the present trial was shown to be an unreliable witness. The

»

case does not however depend on whether the statements of these

two men were all true.

*

_Looking then at the articles as a whole,and

alter giving my best consideration to the judgments at the trial

and on the first appeal, 1 think the articles did not exceed

the bounds of fair commen%as regards the first and graver
charge 1 have mentioned.,

/-
{
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true tﬂat the Defendant Horniman amplified the allegations
made in para 4 of the Written StatemeAt in the 1915 suit and
relied on matters contained in " Observations for Counsel®
wnich in fact were not before Counsel at the trial: But if
in consequence of this it becémes necessary to justify, 1
B
think Surajmal did in éffect settle the 1915 action over Mr.
D'Cunna's nead. Even on his own showing his ci;rk Nanabhai
orougnt about.the settlement in company with Holk#r's agenta
Vinayakrao. éurajmal further admits, having drafted the
/ ‘

letter,Ex.2, which Mr. D'Cunha's client was to send to Mr.
D'Cunna intorming him of tﬂe settlement of the suit. I also
taink that Surajmal's letter of the 19th. Jangwry 1914,Ex ¥,
was in such terms as to give Mr. D'Cunha the erroneous im-
presslon that the parties themselves had settled the suit.
Under these circumstances I am not disposed to regard as
vital any inaécuracy in the passage " as a matter of r;ct

there was no intgrvention_on the part ot any agent at ‘ali",

It is clear that no agenthas acting for ¥ada in the.settlexm
ment. It is also clear that Surajmal by himself or his clerk
Nanabfiai took part in that settlement and that Surajmal either|
knew of the settlement himself or was informed of it by ﬁan;-
bhai. That peing 80, why write to Mr. D'Cunna " We are intorm.|

ed by our client's agent ", meaning thereby Vinayekrao, unless |

it was to create & wrong impression. Under these circumstancee;

4.
Wi,

¢ f :
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I think that even if the passage alleges in ettect that Vina-
yekrao gave no information or assistance, it is not of a subB=--=
iénsialiq sufficiently substantial character to'aefeat either
the plea of fair comment or that of Justification. So too as
regards the staggment that Surajmal gave his own chegue this.is
not true but is either a fair inference from Dada's V¥ritten
Statemenqor if not, is unimportant in the view I take of the

case,

There are other points in connection with this

second charge which have been raised in arrument and duly con-

’ ] e o f ek e //,
> 2l el ",;/; $ee by~ (A v ot ’ p 3 7 e i
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sidered by me but lookinr again at the articles as a whole I

think the Defendants succeed on this second clarge as well as’

on the first.

In the result therefore I think that the Plain.
tifts appeal should be dismissed and the Defendants' crossz-
appeal as to -costs ‘allowed, the reéult being that the action

will be dismissed and that the Plaintiff will pay the costs of

PR, PR
the action and of both apPeals v Al ary (nnils o
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