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In my opinion here is gﬁ;libel. Before going

s into the destails of this case I
$hink it desirable tO'gaﬁ;and Keep,clearly in view some distinctions between

the principal defences %o a Libel action,which are often confused,both in ar
gument and judicial pronouncement. 1, A defi. may contend that the facts com
plained of are not libellous. 2. A defd. may claim privilege. 3 Or defend upon
the ground of fair comment,4. or he may justify,that is,plead the trath of

the facts complained ofs The first of these defences may be meglected. I% al
ways was,and still is to soms extent,matter of law for a judge and mot of fact
for a jury. Privilege and Pair cemment are frequently confounded even in the dlc
ta of most eminent English judges. Yet they have nothing in common.Privilege
implies that the matter complained of is a libel,but,in the eircumstances of
its publication,and more especially in the relation of parties,is protected.,
Fair comment never is libel. Speaking gensrally the defence of privilede

is particular to the deft. seeking to avail himself of it,while fair comment
is”commaﬁ%ﬁo everybody,. The defence of Truth,implies that the matter complained
of is libellous,but if true,there is a complete answer,Fair comment may be

true or it may not.The language of the law always sesms to me very loose and
inexact,in treating of %hese to

' 3

ﬁics.Any state "“in positive form,is poanced
upon as 2 statement of fact,going beyond comment proper,and therefore outside
ihe protection which the'law gives to fair comment.But it is clear that+if by

.;A copment is meant inference from facts truly stated,the process of inference
lﬁéltlmately leads to a conclusioh which may be stated 1n poaiuive form with-

% -out 1931né its essential character.Thus, that which in form is a statement of

T

:

. +~fact may,on examination,turn out to be no more tham what gngllsh Judges have %,

called a deduction from the facts,and so,itself “ fair comment” in no need ef
Justlflﬂatlon Analyzing logically I should prefer @® the term induction %o
* deduction,but the reasoning of the law,in comparisonm with the far jmore pisg y
- gorous reasoning of logic and mﬂtapﬁgQ1c is blunt edged,and tends o confarm é‘ ;
* the notion that the law ousht %o be if 1t1q not always, the expression of the
averade common sense of the society.It is therefore usually couched, in
tge loose and general terminology of average men of average reasoning power,
% afd while here and there it seems t0 2im at,seldom reaches verbal precision.
These observations are not merely academic,prompted by peaantry.Thls trial
, gffords striking 111usfrablon both in the judgments before ds,and in bGhe argu .
3 '—ments we ha%e heard of the urgent mesd of a preliminary and very exach analy «
sis of'the:iaw in general,and the materials in the case to which thai law is
y o be, applisd. T¢ haye carefully studied the leading English cAses cited in the
\" judgments of tne trial, ani aponal cb,and I do nob propose tq!rafer to 'any of
i  them bescaumse that study bas
!.' which they comtain are of very little definitive value.The
_ now perhaps the most popular for example is that where the defence of fair com
ment is seb up,the judge is first t@wdetermlne,as pure matter of law,whether
the inferences complained of can reaSonabky be drawn from the true facts) »
{ and that beind done in favour of tbe avfu the jury is next to determine whtr.
| the inferences ought to be drawn.Thus the finalsgudgment is s&ddenly transferred
' if not altogether,very largely,from the int
+ think,obvious that any Eiigrence which cdan reasgnably be_drawﬁ,ié to that ex
tent a fair inference.TtMllay not be the righi erence,but that is not, ]
the point.From sny given croup of facts it is almost always e
possible towdraw dfore than onzs perfectly reasonable infe:enoe.Onyy one of
them can be the true inference,but the othérs may be just as fair.And for"
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convineced me that the attempts at defimition e
most famous and R

ellectual to the morel domain., Tt is,T,
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3 fbr all purposes of this limited defence it is the fairness,orrreasoa;ﬁleness
if the inference or comment which is decisive,not its ultimate proved truth. e
q!e-latter will often depsnd upon further disclosure and the disproof
of the truth of the facts from which the inference was drawn. 411 such consi
derations ought to be rigorously excluded im handling a defence of fair com
ment.What then is meant by “ ocusht to be urﬁagjfﬁothiziamo e T suppose than
that the average common sense of the oeoole(re)ects he inference as,al
" though reasonable,not t‘nablp enough.Or as appears from two of the judsments
pbefore us,that the conclusion reached by she inferential procéss~is to0 posi-

- tively expressed,and had much pstter have been stated in terms of probabili-

- ty. But here again it is clear thai we are really deciding upon the reasonable .
ness of the inference and nothingd else.All judosments of that kind are propably .
influenced %o a 3reater or less degree by Gthe then known fact that the infed
ence was untrae. I must pause here for a moment upon the term “ inferepce”.

I.’ferén*s ,8trictly,a process,from fact A. to conelusion B. Rut the subtlest
Masonind®s baffled whem it tries to separate the process from the conclu31on,
and the {aw which is not subtle at all, arelessly idnntifies the infersnce

ie
b

3
! ﬁ with the comclusion.For,all practicel ourposasiihe use of inference,for that
%hich is reached by inference must be acvepted and will be found %0 raiss no

. peal difficalty.I find,then,in this dictum no real light or guidance.For it all
comes to fthis that any comment or 1nfé ence which the Judde thinks the facts
admlt must g0 0 th@ jury,and they are to say whtr. it is fair,that is
reasonable or not. In dodng so,howsver,they wd. be affected in all probability
by a ‘senss of fair piay,and allow the entrance of many factors into tha verdict |
which 2 more riﬁcrous logic wd. exeluds.Remembering that fair comment never is )
libel, it is hopeless to attempt definitions of what is and what is not libel '
in that large class of cases.For the plain truth is that the only criterion

ig the veraict of the jary in ‘sach easa.If twelve honest butchers, bakers g A
érocers and cheesemongders say that .bhe nmatter is a libel,it is,and if they 5
say it is not it is not,and there is the bedinning and end of it. Unfortunately

F’ Judges in th1s country ars deprived of that

"

6 fl xible but om the whole very

| satlsfactory eriterion,deliberately adopted by the common sense of the EnélisE og

- ople to correct the nice refinements and excessive technicality .of the i

3 trainesd judicialvmind.ﬁow necessary somé,éﬁﬁé corrective anﬂLSuanﬁard is, tne di

F veréence of. judicial opinion,and the reasons wnlcn have led %o it in the courss

: of tha& trial amply prove.Another hignly priged rule laid down inm the Wnolish

1 cases is that comment to be fair,must be comment on facts truly sbtated. The

i.ﬁ mide play given to suis principle in spits of its apparent rigididy,will be

2 seen later when I deal with the actual materials upon which I base my own

[ conclusions. \ufflclent to say here,that as a rule, it is almost moanlndless.

;‘ Fa%r comment is comment upon facts.In this connexion only true facts are

- facts at all.If a « fact” be untrulgstated,it ceases to be a “ fact”,and

%  cannot therefore Be a ground of inﬁfﬂénce As commonly applied in argument,and

- Sometimes in judoments,this rale then is Durp tautologdy,and repeats as some

'thlné new and added,what is necessarily impliesd in the proposition of fair com
ment.But what was really meant,T think was that the “facts” upon which the com
went is founded,must be tmuly stated, thoush later they may turn out not to be }
trae at all.For all purpgses of this defence a fact may be truly stated and
may yet be ,ubterly untrue.In the case we are cynsidering some facts may be of
that king, whlle others may not and these must be proved to.be true,if they
Beve formed any material part of the¥sround of inferemce ,or if they are 11belloai
in tmeselvos. Slutrlné over these dlstlnctloas or, p0331b1y,allow1nd the flnal
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8. judgment to be swayed by the knowlesdge that the facts truly s;ated were after

. limit of fair comment,the sreatest difficulty in the cases,and by far the greaster

311 untrue,accounis T think very largely for the conflict of JudlBlal opinion
before us.Vuch the most diffienitt part of the case turns upon a right under
standing,and a correct applicabion of this factor im the law of Fair Comment.
First it is necessary to keep elearly apart the classes of faets T . have 1ust
mentioned. Hers the commegnt,allesed to be fair is comment upon a trial A11

the materials put in e“nee at that trial,the plaint,the Written wtatem,at
the evidence,and the trying Judde’s coamment in dismissing the aalt with cests
at the instance of bhe plff ame facts & the truth or etherw1se of which the
deft. vhemdadd, was under no ledal oblidation to prove. He could take them as’
he found them and comment upon them.Tt is ouite 1rrelevaat to enguire now whtr.
they were tYue or false.The Deft. had to state them fraly,that is all.' The comment |
went a little further,and touched upon a2n intimately related matter Whiah’aé the
writer sq.ﬁ was not fully revealed at the trial. Here the plff. charges him with
Eav1n¢ stated a fact which is untrae,and was not put in evidence at the trial,

that 1; to say a fact which the deft. himself 'adduced and first brousht to the
notice of the public.. Any faét of that kind muwst Be showa (A) to be trus(B)/ 50" |
be no more than an induction from the truly stated factsQS) rot libellems im =« '
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1tsélf(D) or immaterial in the sease that the comment complained of is innmo .
way strencgthened by such fact,and will not be weakened by its dismissal from
the ground of inberence.. It is omly in the latter connsxion that I have / T

introdnced the gualification that the untrue fact s;ateﬁ must not be.libellons’
in itself.

Althoush bobh Macleod and Beaton J.J. have held upat the statement,” That
Bhacwandas was the creaturs of Surajmal a2dmits of little doubt” went beyond:the“

part of the arsament before us centre nron the, plff’s contention that the Defi. .
has invented two untrue facts st least,and made them ground of inference aﬁdingt i
the pIff.It appears to me that whatever hope of success the plff. and his le. |
¢al advisers cd. bage had from the fesinning to the end of the trial was rootéd 4. ¢
in their cgnfidsnee that they cd., easily prove the mntruth of uhes= fants and
$0,233 *was’ gaid reﬁeatedly by the Advocate General'in hls argument, the Plff. o
MUQT succeed Bat at no time during the iten or 2leven hgours he was addressing -

us did the Edvucate General appzar t0 me to realize ecesrtain gualifications ,both
nggn ®hat was aetually stated in bthe impudned writing,and the rule b= he relied
on with so much assarance,] tried over and ovep,adain to brimg these possible
danssrs before his, mind, but 23 far as I was bhle to judge,wholly without sue
eess. IF the facts which were tﬁus declarzd by the plff. to have been untruly
Stated,to have nesdad justification and not to have been 3ust1f1é),were ‘
eliminated from %he case,there would have been very little arsument before us, f
upon the isolated guestion whehher th comment was fair or not.I shall
presently show tﬁat in my opinion ndﬂfact Was untruly stated that was %in any

sense material to the comment,and that upon the facts truly stated the comment
was fgir,and therefore no libel.
Ll i {
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