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In my opinion here is gﬁ;libel. Before going

s into the destails of this case I
$hink it desirable tO'gaﬁ;and Keep,clearly in view some distinctions between

the principal defences %o a Libel action,which are often confused,both in ar
gument and judicial pronouncement. 1, A defi. may contend that the facts com
plained of are not libellous. 2. A defd. may claim privilege. 3 Or defend upon
the ground of fair comment,4. or he may justify,that is,plead the trath of

the facts complained ofs The first of these defences may be meglected. I% al
ways was,and still is to soms extent,matter of law for a judge and mot of fact
for a jury. Privilege and Pair cemment are frequently confounded even in the dlc
ta of most eminent English judges. Yet they have nothing in common.Privilege
implies that the matter complained of is a libel,but,in the eircumstances of
its publication,and more especially in the relation of parties,is protected.,
Fair comment never is libel. Speaking gensrally the defence of privilede

is particular to the deft. seeking to avail himself of it,while fair comment
is”commaﬁ%ﬁo everybody,. The defence of Truth,implies that the matter complained
of is libellous,but if true,there is a complete answer,Fair comment may be

true or it may not.The language of the law always sesms to me very loose and
inexact,in treating of %hese to

' 3

ﬁics.Any state "“in positive form,is poanced
upon as 2 statement of fact,going beyond comment proper,and therefore outside
ihe protection which the'law gives to fair comment.But it is clear that+if by

.;A copment is meant inference from facts truly stated,the process of inference
lﬁéltlmately leads to a conclusioh which may be stated 1n poaiuive form with-

% -out 1931né its essential character.Thus, that which in form is a statement of

T

:

. +~fact may,on examination,turn out to be no more tham what gngllsh Judges have %,

called a deduction from the facts,and so,itself “ fair comment” in no need ef
Justlflﬂatlon Analyzing logically I should prefer @® the term induction %o
* deduction,but the reasoning of the law,in comparisonm with the far jmore pisg y
- gorous reasoning of logic and mﬂtapﬁgQ1c is blunt edged,and tends o confarm é‘ ;
* the notion that the law ousht %o be if 1t1q not always, the expression of the
averade common sense of the society.It is therefore usually couched, in
tge loose and general terminology of average men of average reasoning power,
% afd while here and there it seems t0 2im at,seldom reaches verbal precision.
These observations are not merely academic,prompted by peaantry.Thls trial
, gffords striking 111usfrablon both in the judgments before ds,and in bGhe argu .
3 '—ments we ha%e heard of the urgent mesd of a preliminary and very exach analy «
sis of'the:iaw in general,and the materials in the case to which thai law is
y o be, applisd. T¢ haye carefully studied the leading English cAses cited in the
\" judgments of tne trial, ani aponal cb,and I do nob propose tq!rafer to 'any of
i  them bescaumse that study bas
!.' which they comtain are of very little definitive value.The
_ now perhaps the most popular for example is that where the defence of fair com
ment is seb up,the judge is first t@wdetermlne,as pure matter of law,whether
the inferences complained of can reaSonabky be drawn from the true facts) »
{ and that beind done in favour of tbe avfu the jury is next to determine whtr.
| the inferences ought to be drawn.Thus the finalsgudgment is s&ddenly transferred
' if not altogether,very largely,from the int
+ think,obvious that any Eiigrence which cdan reasgnably be_drawﬁ,ié to that ex
tent a fair inference.TtMllay not be the righi erence,but that is not, ]
the point.From sny given croup of facts it is almost always e
possible towdraw dfore than onzs perfectly reasonable infe:enoe.Onyy one of
them can be the true inference,but the othérs may be just as fair.And for"
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convineced me that the attempts at defimition e
most famous and R

ellectual to the morel domain., Tt is,T,
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3 fbr all purposes of this limited defence it is the fairness,orrreasoa;ﬁleness
if the inference or comment which is decisive,not its ultimate proved truth. e
q!e-latter will often depsnd upon further disclosure and the disproof
of the truth of the facts from which the inference was drawn. 411 such consi
derations ought to be rigorously excluded im handling a defence of fair com
ment.What then is meant by “ ocusht to be urﬁagjfﬁothiziamo e T suppose than
that the average common sense of the oeoole(re)ects he inference as,al
" though reasonable,not t‘nablp enough.Or as appears from two of the judsments
pbefore us,that the conclusion reached by she inferential procéss~is to0 posi-

- tively expressed,and had much pstter have been stated in terms of probabili-

- ty. But here again it is clear thai we are really deciding upon the reasonable .
ness of the inference and nothingd else.All judosments of that kind are propably .
influenced %o a 3reater or less degree by Gthe then known fact that the infed
ence was untrae. I must pause here for a moment upon the term “ inferepce”.

I.’ferén*s ,8trictly,a process,from fact A. to conelusion B. Rut the subtlest
Masonind®s baffled whem it tries to separate the process from the conclu31on,
and the {aw which is not subtle at all, arelessly idnntifies the infersnce

ie
b

3
! ﬁ with the comclusion.For,all practicel ourposasiihe use of inference,for that
%hich is reached by inference must be acvepted and will be found %0 raiss no

. peal difficalty.I find,then,in this dictum no real light or guidance.For it all
comes to fthis that any comment or 1nfé ence which the Judde thinks the facts
admlt must g0 0 th@ jury,and they are to say whtr. it is fair,that is
reasonable or not. In dodng so,howsver,they wd. be affected in all probability
by a ‘senss of fair piay,and allow the entrance of many factors into tha verdict |
which 2 more riﬁcrous logic wd. exeluds.Remembering that fair comment never is )
libel, it is hopeless to attempt definitions of what is and what is not libel '
in that large class of cases.For the plain truth is that the only criterion

ig the veraict of the jary in ‘sach easa.If twelve honest butchers, bakers g A
érocers and cheesemongders say that .bhe nmatter is a libel,it is,and if they 5
say it is not it is not,and there is the bedinning and end of it. Unfortunately

F’ Judges in th1s country ars deprived of that

"

6 fl xible but om the whole very

| satlsfactory eriterion,deliberately adopted by the common sense of the EnélisE og

- ople to correct the nice refinements and excessive technicality .of the i

3 trainesd judicialvmind.ﬁow necessary somé,éﬁﬁé corrective anﬂLSuanﬁard is, tne di

F veréence of. judicial opinion,and the reasons wnlcn have led %o it in the courss

: of tha& trial amply prove.Another hignly priged rule laid down inm the Wnolish

1 cases is that comment to be fair,must be comment on facts truly sbtated. The

i.ﬁ mide play given to suis principle in spits of its apparent rigididy,will be

2 seen later when I deal with the actual materials upon which I base my own

[ conclusions. \ufflclent to say here,that as a rule, it is almost moanlndless.

;‘ Fa%r comment is comment upon facts.In this connexion only true facts are

- facts at all.If a « fact” be untrulgstated,it ceases to be a “ fact”,and

%  cannot therefore Be a ground of inﬁfﬂénce As commonly applied in argument,and

- Sometimes in judoments,this rale then is Durp tautologdy,and repeats as some

'thlné new and added,what is necessarily impliesd in the proposition of fair com
ment.But what was really meant,T think was that the “facts” upon which the com
went is founded,must be tmuly stated, thoush later they may turn out not to be }
trae at all.For all purpgses of this defence a fact may be truly stated and
may yet be ,ubterly untrue.In the case we are cynsidering some facts may be of
that king, whlle others may not and these must be proved to.be true,if they
Beve formed any material part of the¥sround of inferemce ,or if they are 11belloai
in tmeselvos. Slutrlné over these dlstlnctloas or, p0331b1y,allow1nd the flnal
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8. judgment to be swayed by the knowlesdge that the facts truly s;ated were after

. limit of fair comment,the sreatest difficulty in the cases,and by far the greaster

311 untrue,accounis T think very largely for the conflict of JudlBlal opinion
before us.Vuch the most diffienitt part of the case turns upon a right under
standing,and a correct applicabion of this factor im the law of Fair Comment.
First it is necessary to keep elearly apart the classes of faets T . have 1ust
mentioned. Hers the commegnt,allesed to be fair is comment upon a trial A11

the materials put in e“nee at that trial,the plaint,the Written wtatem,at
the evidence,and the trying Judde’s coamment in dismissing the aalt with cests
at the instance of bhe plff ame facts & the truth or etherw1se of which the
deft. vhemdadd, was under no ledal oblidation to prove. He could take them as’
he found them and comment upon them.Tt is ouite 1rrelevaat to enguire now whtr.
they were tYue or false.The Deft. had to state them fraly,that is all.' The comment |
went a little further,and touched upon a2n intimately related matter Whiah’aé the
writer sq.ﬁ was not fully revealed at the trial. Here the plff. charges him with
Eav1n¢ stated a fact which is untrae,and was not put in evidence at the trial,

that 1; to say a fact which the deft. himself 'adduced and first brousht to the
notice of the public.. Any faét of that kind muwst Be showa (A) to be trus(B)/ 50" |
be no more than an induction from the truly stated factsQS) rot libellems im =« '
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1tsélf(D) or immaterial in the sease that the comment complained of is innmo .
way strencgthened by such fact,and will not be weakened by its dismissal from
the ground of inberence.. It is omly in the latter connsxion that I have / T

introdnced the gualification that the untrue fact s;ateﬁ must not be.libellons’
in itself.

Althoush bobh Macleod and Beaton J.J. have held upat the statement,” That
Bhacwandas was the creaturs of Surajmal a2dmits of little doubt” went beyond:the“

part of the arsament before us centre nron the, plff’s contention that the Defi. .
has invented two untrue facts st least,and made them ground of inference aﬁdingt i
the pIff.It appears to me that whatever hope of success the plff. and his le. |
¢al advisers cd. bage had from the fesinning to the end of the trial was rootéd 4. ¢
in their cgnfidsnee that they cd., easily prove the mntruth of uhes= fants and
$0,233 *was’ gaid reﬁeatedly by the Advocate General'in hls argument, the Plff. o
MUQT succeed Bat at no time during the iten or 2leven hgours he was addressing -

us did the Edvucate General appzar t0 me to realize ecesrtain gualifications ,both
nggn ®hat was aetually stated in bthe impudned writing,and the rule b= he relied
on with so much assarance,] tried over and ovep,adain to brimg these possible
danssrs before his, mind, but 23 far as I was bhle to judge,wholly without sue
eess. IF the facts which were tﬁus declarzd by the plff. to have been untruly
Stated,to have nesdad justification and not to have been 3ust1f1é),were ‘
eliminated from %he case,there would have been very little arsument before us, f
upon the isolated guestion whehher th comment was fair or not.I shall
presently show tﬁat in my opinion ndﬂfact Was untruly stated that was %in any

sense material to the comment,and that upon the facts truly stated the comment
was fgir,and therefore no libel.
Ll i {
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was made went virtually unchallenged.It is true that in Wacleod J’s judsment
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« There remain then 1. An allesed material omission in the droup of facts upon

~the comment ubon which,was that Surajmal hagd bcen guilty of writing 3 lstter .
which was to say %he leaSu 3 calculated ‘uoor°ss10 veri, and generally,of profes

chegde for 9000 rs,ingettlement of the suit Dada¥ v. Tatia Saheb Holkar,and 2.

4,
Before sorting theymaterials T am gdoing to deal with on the foresgoing prin
glpIes T must advert to ome point which arose for the first time at this late
stage. Althoush the Plff. has so sirenvously relied throughout upen the an

troe statemegnt of facts,those upon which the first and most serious comment

we find him of opinion that there was a material omission,amd here and there

a mis-svatement.But such mis-statements will,T believe,turn out on examina .. "’ ;
tion not ©o be sO much s-statements of facts,as themselves comment.
If we begin with the pl at and enquire whai was "the libel of which the pLEf, u T

complained we shall find that it does not include the point I am now dealing !
with.No ome should know better® than the plff, in a libel action what the @
libel is by whieh he f€els himself agcsrieved., He knows exactly whefé the shoe’
pinches.Apart from all other considerations T should be disposed to neglect
anything in the writing as a whole which the plff. himself 3id not allese

to be a libel.Now in the group of facts which had to be truly stated as ground
of inferemee before the deft. cd. contend that his conclusion that the plff,

in Bhagwandas v. Dadap was really Sarajmal himself,was fair comment, there

IS éne.mis—statement, The Written Statement says that it was Shambuprasad

who susgested that the pro. note shd. be in his,and not in Surajmal’s name,as
it wd. not look wsll were it made out in favour of Surajmal. In the articles
the writer says that this was Suvrajmal’s sudgdestion. I believe myself that this
was a purcsly acecidental slip.It makes little or no diffesrsnce whitr. in faet the
sugdestion came fm. Shambuprasad, Suraimai’s'~73rk,ar from Swrajmal himself,

if it were made at a meetind! at which Surajmal was present,or even were it made

W

later,in his absence,with hig-knowledce nd approval., No grievance was made of
this slip at the trisl or in the Appezal Court. It is not mentionsd in the plaint.
It had never occmrred to the P1ff. or his legal advisers at any time. But
towards the close of %the Advocate General’s opening,this point was given him.
from the Bench and he sagerly availed himself of it.. If we turm* to the B
judément of the learned Chief Justiee it is apparent that it had not at that time
been taken by anybody. There the faots to be dealt with are placed in two groups,
and the first. in which this mis-stated fact wd. be included was said to be u&mﬁn&
v1rtua11y unchallenged.I do not thlnk we ought,now that the case has reached

its final stage here,to pay any attention to this trlfllné error. %

T shall treat all the material facts upon which the inferencer that Bhaswandas
was Snrajmal*s nominee was based as nav1nd been correctly state,,,sub1pct o

any c£1t3c1sm or gualification which a close examination of Macleod J°% judgment

2

¢

2

Ibicﬁ.infefence A. that Bhagwandas was Surajmal’s nominee wis based 2. Two
alleded mis-statements of facit in the s=2cond sroup of facts the general gist of

gional miscondact These two facts are 1. That Surs jmal pavﬂ Dadar his own

That “ as&ﬂﬁmattpr of fact there was no intervention on the part of amy agent”
ete. It is admitted that the Deft. made 2 mistake when he wiote that Surajmal
Paid Daday hi§ own chegue. The chegue siven by Surajmal to Dad%ffWaa Tatia
Saheb Holkar’s chegue.But even were the mistake material and later on I will
Shos why in my opinion it was not,it was 2 very natural mistake. In the Written
Statement,a fact upon which the Deft. had every right to make anv fair comment
he chose,it is stated that Suragmal gave me a chegue. Now,in every day ordinarcy

4




ﬁ

T

5

parlance if A, were to say “ T had an account with B, which he settled with me
personally on &the basis of a2 reduction of ten per cent,and gave me a chegue for”
the ?g%ﬂﬁt” I suppose that nimeiy nine men out of 2 hundred wd. take it for
sranted that B. dave A. his own cheque for the amount. It might turn ont that

he had 3 chegue of C{:P for ube ameunt)which he hapded to A. but that wd. be an
exceptional case,and aay@ne writing with only the information before him which

was then before Hornlmaaﬁmleht very well have written in perfsct good faith thagﬁg:

Surajmal paid Dadag his own checue. The second of the two facts alleged to be
antruly stated will need a little more detailed examination and analysis in

its proper place. ' y .

T think the plff’s case is put at its highest,’and is supported by the strongest
reasoning by which it could be supported,in the judgment of Macleod J. I do

not recollect that anything W&b added to that judgment whic*:d. have been of
any service to the @i1ff. in the Advocats General’s argument before us. In

deed by far the weightiest consideration T have been able to discover in
support of the conclusion that Horniman’s fiest and most ssrious inference

went beyond the limits of fair comment lies in the fact that two learnmed Judges,
Macleod J. and Heatom.J. have been of that Opinion; T think,then that the

best way of exalalnlnﬁ why T have come to a coptrary concliusion and Siving

my own reasons against those on the other side,will be to take these Jjudg-
ments and analyze them criticaMy.I may premise that the libels complained

of are really two,and distinct. The first is that Surajmal was the real plff.

in the suit of Bhagwandas v. Uadapfaﬁ% that that suit was ,a8 brought,an ut
terly false claim 0 quramaT’s knowledse The second is that Surajmal instisa=

.ted Badaf to f;le a suit against Surajmal’s own client Tatis Sabheb Holkar

on the understanding that Surajmal wd. use his influence with Holkar to séttle,‘
the suit for a sum not less than 20000 rs,and that in consideration‘of
Suraijmal’s procurin@ such a setilement,Dadar wd. p2y him a sum of 3000 rs.
Further that not only was Surajmal duiliy of ¢dross misconduct in thus s=tting
one of his clients against another,and asreeing to take a secret commission, but
that whan the settlement was made,although Dada»'was in the hands of .another
Attorney Da uunha,purajmal getitled with him dlrect,an§ then wrote a letter '*

to Da Cunha ctnveylné the Liea that the ssttlement had been made by the parbies
as nmuch behlnd his ( burajmal s) back as behind Da cumha’s. That \urajmal had
thus Been gailty of* a breauh of professional etiquette in settling with the
client of another A%torney behinf that other AttorneyYs back,snd had been suilty
of something much worse,moraily,in writing to that Attorney im & strain calcula
ted to coveriup this breach of professional stiouette. g v

In the plaint I find the plff, setting fqrth the innuendos of Whlch he complalns,
and amgns them &hat he is accused of haVlné cheated his eclient Holkar. There

is nothing in the apticles 'or the comments which goes,or as far as I can see,
scould gdo that lendth.Tt was crossly improper if tPue,for Surajmal to have insti
€ated Dadap to file a suit asainst Holkar. At that time both were his clients.
Bat on thﬂlﬁacts as they appear in this spit,it was a perfectly gcod suit,

and, seemindly,Holkar had no, defence at all. The only question wd. have bheen

the guantum of damages. If Dadsy had gone of his own accord to another Avtorney,
to file that sult and had claimed 25000 rs demages,and \araamal acting for Hol
kar had settled for 9000 rs even without Holkar’s knowledge 1a the first in

W

- Stance, provided that Bolkar approved of the settlement on tnese terms, ] cannot

See that Surajmal wd. have done anything unprofessionzl,or anything which
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8 could possibly have been included logically in the atitack which Horniman made
upon him in these two articles.It would have beed,I believe,an impropristy
though a very venial ome,were it true that Surajmal when the suit had been
brought,settled on behalf of his client Holkar with Da (unha>s clienf Dadaf,
“ over the head” of Da @unha. But thers is nothing im all this which is,or
comes ,anyshere near,cheating Holkar.This much the Advocate General conceded when
T put it to bim in the Course of his argument.It is wery necessary,it is indeed
essential to keep all this.ip proper focus,and very clearly before the mind,when
we have to deal with the alleged mis-statemente of fact contained in the pase
-sage “ As a matter of «fact there was no intervention on the part of any
agent” etc.For thélwhole tiregpmely reciterated argument there went upon the
ground that Eolkar HAD an agent representing him with Surajmwal,and therefore
it was untrue %o say that there was no intervention on the part of any agent.
. Keeping these two alleged libels apart,for the preseént,it is to be noted
that,so far as its reasoning does,Heaton J’s judgment is confined to the first.
There ke came to the conclusiom that it was mot fair comment to say that
there was little doubt but that Bhagwandas was Surajmal’s ereaturs,,snd

., after that,as the learned judge very rightly said,it was unnecessary to g0 into

| M T ARSI B TS Tamdoma T . S« o 5 o e o 3 o o P 1 S Ty RN g B 5 SRl A o
\ ; whe LesSs SRrious Charges..Lluv 18 uniorvunzsie,l venvars b ink. Ghs we have

~ o ) . 3 3 v
;9 o ] LS B 4, M AR

On a first view it might be thousht that the facts out of which this spit has
arisen,ars exitremely complicated, They really are not. It would be better to
lay out of the case at once and altogether the suit for accounts brought by
Dada, against Swrajmal and the criminal prosecubion in respect of one of its 4
items wh. be set onféot askinst Surajmal. It may be conceded as far as I am con
cerned in this judgment,that both thess procesdigs s wers instidated by Nanabai.
It may be conceded that Nanabai was hostile to Surajmal. No one desnies it.
But a great deal of capital seems to have bren made out of the fact,partly by
wvay of prejudice,and Rprtly to break down Nanabai’s credit as a witnass,Nanqbai’s
evidence is onl§ valuable to prove that Surajmal-did in fact settle dirsct wibh
Dadap\, and that this settlgment was not effected behind the back of Surajmalfand
Wwithout his knowla@ge.Later.on I hope to show that the Deft. was not bound %o
“Justify” here at all. T cannot help feeling,after reading the irial ig—tb=-
. I before Macleod J. that the defi’s case was jeopardized by his Coungel’s scrupulosis
" sty,in avoid;ng all semblance of justfiication.The Deft. elected Lo defend upon
the dround of fair comment.That is 2 much easier defence as a rule in such cases
88 thig, than justification. Once copmitted to it,Deftds counsel foushi shy
a' 'of anybhing that might seem however remotely to approach justification. He
! .did not even cross Bxamine Surajmalvupoa the faet which,owing to a step taken
} later by Deft?s legal advisers,it is now cientended he knew very wmgll that

be must justify. Tt certainly was in my opinion a serious tactical blunder
first to omit all crossvexamination of Surajmal,and then at the closing
stage of the case,to put in an application for 2 cowmissn. to examine Vinayak
| and Bolkar on this very point. Either it nseded justification or it did not.
; If it did then oSt surely Sarajmal ousht to have biten cross exanined upon it. If
F” %t did not,there wis no reason at all for exgmining Vinayak and Holkar about ‘

1t.Probably Deft?s couasel belisved that he must succeed on the sround of famir
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"1t does not follow that because a defs. stakes his case upon fair comme nt,the

tition of the Deft Dada’s alleéatlon in his Written Statement.. When %he

to prove it. It is redrettable thenm that he made no attempt to cross examins Saraj

% )
comment and did not wish o take the risk of enhanced damases shd. that expecia
tion after all be falsified by amythind that looked like indireet justification.

conclusion$ so reached must be false,All thad such a defence means is that the
deft. does not care whtr. the conglusion be true'pr false,providedonly he can'
show that it is a fairly rea:hed conclusien from the premises availaMe to him 4
at the time he drew i%. And he is in a somewhat delicate Position when the plff,
as in all sumch cases he must,goes into the box and deqies not only ths conclusion %
but many of the premises. Here %he deft’s position aS pecullarly embarrassing {
since the worst conclu31ca he drew against the plff. was no more tham a2 repe ’

plff. swore bhat it was quite untrus that he was the real plff, in Bhagwandas’
suit,and that,in effect,Dadar’s written statement was false from begimnins

to end,what was the deft. to do?If he had cross sxamined on these points the
Judde wd. in all prob%&lity nave stopped him,pointing out that he had not chosen
to jostify. If he kept silemt,as he did,the record wd., indicats that his
conclusion was false,and chat Surajmal had been grievously wronged by his infer
enee. All that is really irrelevant,but there can be no doubt I think that

it exercised a very great influence upon {he minds of both Macleod J and
Heaton J. But as to this particular statenent,which finds no place among the
facts put in evideﬁne before Davap J. if it were a new fact,and not an induc
tion from such facts duly put in evidence,the deft. wd. elearly have bsen obliged
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mal on the point. The reason is probably discoverable in the uncertainty of his
counsel’S mind as to his position at the time. There is 3 #entence in Macleod
J.¥s judsment which seems to me to suppo T'thie conjecture. He says that as far
ags he cd. gather Deft’s counszl dld not admit that there was any fact which he
had to justify. If that were so them 2 passadse in the Deft’s Written Statemeng
had better have been wholly omitted or differently worded.In para 8. the deft
says “ as to such portion of the saiz words,if any,as are not facts put in evi.
dence at the sprial eta, the same is true in suosranca and in fact”.That certainly
suggests that the deft. thousht some such portion there might be,and that IT at
any rate wd. need justification.If it wzs not tp justify this passage in the arti
cle Ehat Nansbai was called as a witness for the defence,it is not easy to under
stand why he WAS called. Thea three otner wite appsar to have been examlnvu be

i

* fore Macleod J. to prove that Suyéimal was reaxly responsible fer the w1tbdrawal

of Bhagwandas’ suit,and after they had beesn examined, and btranéman for the plff
‘Wanted to caei evidence in rebuttal,Bshadurji for deft. said that all this evi

:dence might be stwuck out,as h® was not justifying. Stransman however,on being

Siven an’' option ( presumably of having the evidence struck out a2t once,or of
leaving it on the record and calllné ‘evidence in’ rebuttal) elected to call evi
dence,and sesms to have been allowed to do so. It is not easy in Goese circumstan
Ces %o kmow whir, this gvidence was,in the understanding of the learnsd trial
judse,on the record or mot at the end of the trial.T merely menfien this to indi
cate the uncertainty and canfusion which marked ‘the conduct of the deft?s case
before Macleod J. ,and doubtless contributed in no smell measurs to the conelu

sion reached by that learned Judge.Heaton J. puts it quite plainly that the infer
ence which Horniyen drew,was not pnly of 3 mast serious and damaging nature, but
Was not thue. Tt was nog contnndj{tn learned Judgﬁlads',,that it WAS true. \

| 87
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But that is surely layind too much siress on the form of the defence,and looking
at the result of the trial where Surajmal,on this ground,was allowed to have it
all his own way, I preface what immediately follows ,thus.It is admitted that *
the subject matter of these articles is of publie interest.Tt is 2dmitted that
Horniman bore no m@lice to Surajmal. Nanabai did not ¢o to Horniman of his own
accord,Horniipan sent for him because he wanfed further information.He knew
from the record of the cass before Pavar J. that Nanabai had been Surajmal’s
managing clerg'throuéhout the transactions which led up to the suit of Bhagwan
das V. Badar.I doubt whtr,where the defence is tai; comment,malice or no malice
is of much importance. Buid whgre i% biiiges gscessary to compute the fairness or
anfairness of comment,and the scales were fairly evenly balanced,it wd.,
be hard indeed to exclude the influence of such a factor ss malice,were it
proved in the writer,And there are passasss in the judgment of Macleod J.
waich indicate,to say no more,a feelind against the deft. on the supposition
that he was actuated by something very like a malicious desige to discredit
Surajmal. I think it is perfectly clear,too,that both Heaton J. and Wacleod J
were influenced to some.esxtent by what came out at the tria; before Macleod J,
! } This is susgested by the learned Chief Justice,and T think that <¢he sugeel
tion is well founded. Ye®d it is quite clear that every cynsiiera%ian of that
kind has to be banished from our minds in decidiin® whir. at the time the
articles were writbten and on the faets bben before the deft. Horniman,they were
or gere not fair comment.
It is nessdless for‘ie to say that I have a very hish rRspect for snyv consideres
judgment of Macleod J.Where T find that T am not able %o agree with bhim,that
seutﬁ.gnt compels me to state,if only as 2 matter of courtesy,ny reasons at
Tencth.4- I bave read Macleod J’s judcment seversl times since the hearing
of this appsal came on.And T will bedin mv examinstion of his vjudgment in de
tail, by saying that T believe he.was much influenced by two dominant
notions.First his semse of fair play was affromted by Horgiman’s methodof

\

S
supplementing the information he had befors him in the reports of the trial, Sriss

Bvidently Macleod J thousht that had Horniman been anxious solely to

see this matter laid before the ‘public in the Jjustest light,he ousht to have
invitied Surajmal’s own explanations in the fipst instaﬁce. Instead of ocoing so
he sends for Surajmal’s enemy.Was that an honest way,was it a fair way of ap-
~proaching the elucidation of 2 matter of pablic iﬁterest? Such I take to have
been qhat was uppermosh in Maclesod J’s mind in more tham one part of his judgmt.
f Yet if it means anything)it means bhat Horniman was acting maliciously,and
! this is nobody’s case now.The sscond dominating influencs easily distinguishable
bx in Macleod J’s Jjudgment and amounting to something like §n obsession in the
wind of the Advocate General,was that Horniman took some of his facts,and some
of his comments from the observations prepared® by Mr. Waceha for counsel in
the suit of'?haéwanias v. Dadar.Now I want to say here once and for all that T
888 no magic in the use of « observations”.No one desnies that Hornimsn had
recourse to the observations.io one asserts that in doing so he cd. claim any
brotection. If he stated a fact fm. the “ observations” which was not put in evi
dence at the trial,he did so at his own risk,and if it were challenced he wd.
Qave to prove it. If he took comments from the observations and published
the; verbatim,he made them his own,2nd they wd. have to be judged fair or unfsirp
ot that footinsy and that footing alone.It is no part of the law of fair comment
that the comment mast be the writer’s own;he is as much entitled to publish

derivative 88 original comment if it be fair,and h§ chooses to adopt the bbrmer
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pake it his own.But throaghout bhis ardument before us the Advocate Gensral
appeared’ to think that be clinched his cantention that cgmment was not fair,or
that a fact was not troe,by showing that it came literatim and by Horniman’s
own admission from the “ pbservations”.This is very strange. Suppose that there
nad been no observatioms at all in this case,but that Nanmabai had told Forniman
orally what Was stated in them.Suppose Nanabai had said “ Here is a letter of

' qurajmal. You see it sugdesis that he did not settle the suit with Dadar direct,
and did not eved know that the parties had settled the suit +ill he was told
so by an agent of his client Holkar.Now turn %o D‘adan'?s firitten statementand
you find him swWearing there th#®t Surajmal did settle with him direct.Tarn
again to Surajmal’s sworn testimony before]ﬁavar J. and you don% find a word
about the intervention of amy agent of Holkar,but a statement that Surajmal’s
own manaiing clerk settled the case with Dadap direct. Wy suddestion onm that is
that this lstter is a ealeculated lie,intended to couceal fm. Da Cusha that
Surajmal had settled the case besbind Da @uahé%s back with Qa cunhads client.”

.

® with @what appears on the recorts ol iLfe
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Horniman comparss tag leve

: 3 v : ) XD
; 3 & Would it make the slightest difference that it HAD been sugges
ted to him,and misht mever have,zlse,occurred to him? None whatzver that I eaﬁ ;
sse. These observations presumably WOULD have been acted en had the sait of Bhag
wandas.v ~Dad% dona on. There can be litvtle doubt that this letter of Surajmal

to Da Cunha wd. have been put to Surajmsd,and if Dadaf’s vergion were true,l do°
notgee what other inferemce cd. possibly have been drawn from it Gthan that which
r the deft. Horniman drew.Observations of this kand ,T suppose,contain fachs and

| comments,which coumsel are intended to use.It may be that the Attofney who drew
these observations did mot think that this part of them wd. be relevant or at any
; 'taté material in the smit.But there they were,and read in the light of what had

| happened at the trial before pavar J. T do not see why Horniman shd. not have

.

wsed them if he believed that any fact they stated or amy comment they made
“ = - ., . -
was truoe and fair.Tt is wpon that basis that I 4

v

3cuss the guestion we have o
i answer,and I cannot help thinking it 2 pity that the learned Judge who tried
-
the action,and the Advocate Genersl who argued the appeal for Surajmal before

.

us,shd. have been under what appears io ms s0 .érave a misapprehension of the sig
‘nifi@ance and weisht of a fact which no one denmies that Horniman did draw upon
4 these’observations, in writing parts of the impugned articles. T will now 2o
W ever Maeleod J’s judémeng.,notiné only those passages which in my opinion
X lead to wromg conclusions, T need not delay over the facts leading up to 'the
sui;.afHBhagwandas and Surajmal. On the pleadings Macleod J. observes. “ It
is unfortunate that plff. did not ask for particaulars of the statements refd,
w. %o in this para ( paré 8 of the W. 8.).For*fhe articles profess to comment
: only on what was made public'at the trisl”. Ts that guite correct? The most
t debated part of the allesed libel is iniroduced by the ariter’s statement
E . as redards the last pamed point it may be as well %o elucidate the matter
! a little further on the basis of the d=fi’s
not fully revealed in ecourt?, When the lzarned judde codes to deal with the
evidence,he remarks,®with that evidence before him ( deft) to send for Nansbai 's
Was'a very indiscreet step on ithe part of the deft,if he wanted to write a fair
L comment om the reﬁart”of the trial,for it is difficult tp escape fegs bhinke.
that the deft. must bave expected to hear fm. Hamabai something to Jurajmal’s

detriment”. Undoubtedly he did. The impression left on his,or for that matter
gancdy’s‘aind by the report ’

. . 9

allegations, though the matter was




., showing that Surajmal had every right to regard Nanabai as a bitter enemy.Later thl

ter wants to concentrate public attention.Then the Judge goes on “ It is obvious

10.

of the trial before Pavar J. must have been most unfavourable to Surajmal.The Juds
goesp;on to say that Deft. might havs obtained all the necessary information

o

N P :
for an article fm. Messrs Ardeshlqlilnshah and co. Then follows a lons passagds

Jol e

Judge says “ Unfortunately for himself Deft. read Mr. Waceha:s observations
and though it is demied I think it is probable that ha had some conversation
with Nanabai about them”. Ofserve the word unfortuaately?. Oeftainly it has
prbved unfortunate for the deft. that these observations esver came under his
notice,but I doubt very much whir. this shd. have besn so,beiond of courie
this, vhat if Deft. took amy feet fi. those observations,he wd. kis under ths
obligation of proving it.Then the learned Judse asks,* Was then the deft?s com
ment on the report of the trial fair comment,tested by the rule to which T have
referred aove? In tGhe Iirstfélace was it based apon facts truly staied,or were
there mis-statenents of facts,and in this latter must be incluﬂed‘%he omigsion
of importaﬁt facts. For umléss a report which is beined commented on is fairly
set out the coument cammot possibly be fair. It cannot be s3id ?hit the report
of the case was properly set out before the cooment bssan”. It is to be remem
bered that the Chronicle had published 2 resport of_the case,and no except-

ion has been taken to that report that I know of. It is of courss irue that
that report #s not re-produced im full in the artieles,but it had X
been laid before the readers of the paper,and the articles appear %o me fo give
a fairly accurate resumé of it.¥he judsment. contimues - True the effect of *{
the pleadings is set® out,but pleadings ars very different fm. evidence angd
nothing is said about the efidence gsiven on oath by Surajmal in examination in
ehi'ef.,denyiné the allegations made against him by Eaéax‘. His cross examination
is referred to in lansuage which leads the reader 4o infar that he completely brokl
down and the deft. ﬁritesf@he case was suddenly withdrawn, the Judge appropriately
remarking that the plffas had sdopted 2 very wise caursé? The Judde uged |

¥

L]

those' words for reagons only known to himself.,They certainly arenot apparent from
the report,but the addition of the word © appropriately” by the first deft. can
not be commended.”.I shald late? resume for myself what appear t0 me to be the
salient features of the case tried by Davar J. Here it is enough t0 say that

what Macleod J. imputes'to the Deft. as unjusgifiable,is that he did not sef
forth Jurajmal’s examigation in echief;and that he uses the word ¢ appropriatesly”
in recording Davar J.%s remark apEn the termination of the case. I think that

the reasons which Macksod J. says were known only to the'learned Jdudge himself,
and c@rtainly do not appear on the record,are obWious anauéh.Aé to the omission
%o include in the articlés mhat Suraimzl said in examination in chisf or a resumé
of it;all T need say here is that anyone who had read the report of the case,or
who had™he information on record thers before him,wd. have understood perfectly
way Surajmal-was called as a witness for the plff,and what he certainly must
hav#éaid id his examination in chief. His cross examination indicates that preh
Qﬁﬁclqarly,and it is upon his breakdown under cross examination and the sudden
eollapse of the suit while Bhat cross examination was in progress, that the wri

‘$hat saturated with Mr. Waccha®™ observations he was ready to pass judsment

on a case the trial of which had only just commenced.”. That is a carious phrase '
o use gbpdtta case which had ended,but of course the learned Judge meant that
the trial of it had bapely commenced before the plff. withdrew it and comsented
‘ﬁﬁihrfta a decree agdainst him with costs.The judcment conbinues ¢ His fipst re
‘?ﬁk i8¢ that the plff. #3s merely the creature of Surajmal admits of little




. most egually fair lngar@acve. If out of three¥r four infsrences,ons was inevi-

$1.

11ttle doubt in view of %he circumstances tevéaled”.” ang that Mr. \urajmal

shd. have been thus cOntent o have the case withdrawn and the very ugly allega
tions made against him 1sft unrefuted,is a matter which demands farther cnouiry”,
It must be borne in mind in dealin th all this pars. of the allesed dibel that
Horniman inferred fm. the plea~*n gs the evidence, the nature,and the end of the

suit that the Deft’s version was true. The deft. had stated ¥ithout reserva

tion that Surajmal was the real plff,and Bhaswandas merely his nominse In the
circumstances revealed by the trial,as the writer says he believed that the

Deft’s declaration to that extent was true,and theretore he merely re-lterates

it in the sentence which Macledd J, ecalls his first remark. - No serious excep

tion I bcllave could possibly be taken to the next sentpace. Doubtless the

writer has already concluded that the suit was Surajmal’s suit;therefore if that

is fair comment,it follows that che withdrawal of the suit was Surajmal’s with o
drawal ,and the whole sentence %opsp no further than saying that Mrajmal’s

conduct in allowing the smit to be thus withdrasn while the ugly allegations
against him were left unrefuted, certainly was 2 matter which demanded fur

ther ‘nquiry. fven were Surajmal not the real plff,as inferred'by = the ariter,
still he was as much interested in the suit as the plff. Bhaswandas,regard

being had to the Written Statement and the issées,and vhe part he had taken in -

it up to the'time of its withdrawsl,and it surely was fair comment %o say v
that his conduct in allowing the suit to be thus withdrawn without meking én; :
protest called for further énquiry.Macleod J. concedes that if Suraimal were 1e
the real plff. then it was he who save the word to withdraw, ,but bhe adds that |
“ the recorded circumstances nowhere point imevitably to the conclusion,and if
unrefuted means disproved by the decision of the court,then Surajmal was com
tent that the allegations against him shd. go unrefuted”., Now here ths learned
judge cagtainly adopts the view that comment to be fair must take the form of

an inevitable infersnes. In my judgment that is not the la# I do nat like the
use of such a word as “ imsvitable” in such a colMnexion. Fair GOmmeat with which
alone we are dealipg impliedly permits of 2 much creater latitude than the
draming of inevitable inferences. All that is reguired is that the inference from
facts truly stated shd. be fair,that is,one possibly out of ﬂgny equally or al

table in the strict semse,then all ths others wd. cease to be reasonable infersn g
¢es at all,and.wd. not fall %o be considsred under the defence of fair comment.
Woat WAS the inevitable inference from the fagts before Horniman? If the infer -
énce he drew was not the inevitsble inference,and therefore not fair comment, it
coald only be because there WA gn inevitable inference which excluded all"
others aud speaking logic ally,Jspriveﬂ them of any semblance of reasonableness,
Dare any one say that there was such an inevitable inference here? unless in

o
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 Geed it were the very.inference Horpiman drew? T will here without oquoting dispose’

of Macleod J’s treatment of ths two words “ #arefuted” and “unanswered”. I re
,gget'that I gannot‘aéree with the learnsd Judsde in saying that the use of these

words by ,thé @deft. in th=ir respective contsxts necessarily meaps that Swrajmal
Aid not even dsny Dadag,s alledations. 30 far from bthat being so I think anyone
'ﬂe understand that the writer feant that notwithstanding amy denial Surajmal
W3y have given,the break dawn of the case in thgmiddle of his cross examination,

. Just at s point where he was plainly éez ing into deep water,and putting himself
in a very compromising light,left Daday’* alledations sbill virtually in posssss
lon of the field. Merely denying an 2:cusation is certainly not “ answering® it
in the sense of the wrzter. Bvery prisoner who plesds Nos guilty denies the charge”
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put would anyone understand that his mere plea had “ amswersd” it? I think not.
Tke learned judge then sets forth the next two- ‘pessages on wh., the plff.’
re}le& He fums tnﬂm up thus “ The allegations are that Surajmal after insti
gating Dadak to le° 2 suit against his own client Tatia Saheb,sends him to ano
sher Solicitor to file the suit,but after that had been done arransed the setile
mend of the suit with Dada¥ without 1eun1nd Dadak’s Solicitor know what was hap
pening. Truly the matter was not revealed in court,nor in amy of the proceedings
It was revealed solely. in the observations.... which no one had seen exespt Me,
faccha and Nanabai. ” Now much of this a% any rate WAS revealed as immediately
appears in what the learned Jadé° next says,in tne Written Statement of DadaAd,
It is trae that there is no mention there of mal having sent him Dadak o
Da Cunha,but he does mosi distinetly say that ~ura3ma1 instidgated him to file

.

® ihe suit asainst Folkar,and it is hardly necessary to 243 that Suraimal cd.

not very well bave acted for both plff and deft.'in such a suit. If he really
instigated Dadak no bring this suitg ada:nst Holkar in the manner aileéea by Daaar
‘it is certain that by implication he “ sent” Dadak to another :ollcltar,formally
1o conduct that suit. The W. 3. of Dadak again doss mosk expressly aver that
Surajmal settled the suit with him;eszest. . Macleod J. commenis upon this as fol 4
lows “ But how can any reasonable persqgn spell ovt of the passage in the

L1 - - 1 A s '? - - >
. 3. which I have juwst guoted. a charge by Dadar adainst Surajmal of having

broken this rule of professional etique (t2?4nd I may note hers that there is no-
thing in the Wriitten Statemsnt abt, Surajmal having sent uaaaf w0 Dat:uaha”. i
Have commented on this in ambicipation. T own I find it rather difficult to
foilew the learned judce in the first part of the sentences last guoted. No one
gver supposed that Bada} had accused Surajmal of'haviné comnitted this br€ach of
professional stiguette. It was no concern of Bee#s Dada’s, Bub he certainly did
accuse Surajmal of having instidated bim to bring the suit asainst Holkar,and he

SO S

eertainly did say that Surajmal® settled «that suit with him, Tﬁén when Surajmal’s
letter to Da Cunha was Iaid befors Horniman,he comments om it in tbg manner above
deseribed. It is,as the writer makes pretiy clear I %think,2 new alledation not re
vealed in th= proceedings before Dav
might have be sen revealsd or pef
the passage in thes article sesms
true,a ccaclusion already infere
i

alnost of necessity that this

avar J. but connescted with them,and onz which
ed had that trial run iis cogrse, That is all
n,and if Dadar’s allesations were

by the Deft,then it wd. follow
haracter imputed to it. Then

the learned Judge comgludes that Deft. wd. never havs aritten a word of this por
'
tion of the aralules,'? ne had not had the “ obs ﬁrvatTSns” bnfore him, T agr
\Ai that he wd. ﬂo%,unl sg ©he man woo wrote the oobervat1ona had given him ae same

:
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matser to use if he chose. But as T have said the mere fact that thes obse vatlcns
were Bef%?s-soarce of information is of no conseguence or relevance whatever. The
S0le guestion is whtr. the fact upon which the writer is commentind now,is a faet

“tauh if so whtr. the comments are fair? . Therzs art #eedd seemingly two facts,

one,Jurajmal’s letter,the other the assertion that as a Fatter of fact there was
no 1nterventugr on the part of any asent at all. Both came out of the ebsarvatlaas
The one B3 a fact,she other I shd. say as a comment upon ib.,fully justified by
_the contents of Dadar’s Written Sta atensnt,provided of course that statement was s
substantially tvue. OF gourse,as the learned Judge says,the chargde‘made in the |
article is not taken dirept fm. the W. S. of Dadar,but from the letter of Suraj
mal 31932 with the contents of the writien statement.But if it be saéséantially
tqne or at any rate if it were eminently fair conment upon the materials hefore
the writer,what can it matter that he did not take it bodily out of the W. 8.,

oty



13. .
; The judgment proceeds © But the deft. made a wrse blunder.. Bven it it céﬁ
: be sald that it was alleged in tnn proceedings that Surajmal settled the
"‘whole matter direct with ‘Dada ,it certainly was never alleged anywhere that \urag
i mal then wrote to the other Solicitor stating ete This was taken dirsct from.
the observations,and what is more startling the comment is also .taken Jirspot
'froé the observations. What justification was there then for the defi, stating.
that the contents of Surajmal’s letter which he dot from the observations were |
pot only untrue but were so written deliberately inm order to screen the breach
of etiouette committed by him?% The whole passage illustrates perfectly . *
the point of view of the learned Judge,and,in my judsment,the true cause of his |
having come to what I feel was 2 wrong copclusion upon the case.He admits or to bf
gore asccurate,hypothetically half admits, thoush with reluctance,that ons part
of the comment might have been upon facts put in evidence at the trial, Rut
prefacing his next observations with the statement that the Deft. CQﬂ@lthed
a worse blunder he dwells upon what nobody denies that it was not alleced at 3
. the trial that Surajmal wrote the lettsr to Da cunba,and that it was false, and
 } deliberately written to screem bis professi i
| tification ,he asks,could there be of that? And the answer is simple. Fair : !
comment on a traue fact. If it be assumed that this was a pblunder on the part o f'i
the deft. the gquestion is pre-judcad. ?g: was it? The letter,alleded or nat
‘alleged is a fact. It is not denied. It was before the deft,and it appsars _
, %o me that he had a perfect risht to comment on it in the way he did.Its truth |
L, was flatly denied by the deft. in the suit before Davar J. in his Written
Statement. From the course,what was el
Deft. had inferred,and I believe we al
those materials fair 1nferancc,u at the #. 3. was substantially trae. IT it
¥as, this letter was false. Not only that but the deft. had the sworn evidence
of ‘Sara jmal himself,and who should have known bnttnﬁf that it was false. When
Sursjmal gave that evidence he bad probably forgotten all about this letter.
When it had become a prominmsnt featars in the libel suit befor= Macleo:
he materially modified the esvidzncs he first siven,so as to explain 1
the letiter as begt he could. But when D=f%, wrote he bad only the Péc
the trial-a:SEEEEi=ﬂ===--xbefore pavar J. to work ap
. been added to that,is there any one who could demy that the 1nd¢renue il
1=tte2 was false, to the sxtent of at any rats being & sappre351o veri,was a fair
1nference? If so far the inference was not only fair,buk To use Macleod J’s'
oWn term “ inevitable” the peason assicned by the writer of the article for
Surajmal having written this false letter,whether alleged or not,seems to me
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ko be as clearly fair comment. It is the obvious reason,some reason there muss
have been,and this Feature in she setilenent of the suit of DPadar v. Holkar is 3}

S0 1nt1mate1y conaﬂcted with the truth as a whole of the Deft’s version of. the ?
facts in Bhagwandas v. Dadar,that althoush not elicited in that trial,it became l

fair mattey for comment upon the whole case.The‘learaed Judge appears to have

. held from first %o last that nothing which @as not put inm svidemce at the |
4 trlal before Davar J. cd. 9@331b1y be ground of inference,in commenting upon 1
| the character of that case. I do pot adgree. What was put in evidence there,was |
closely relateé_ta_the_ferger suit,2nd any highly suspicious featufe,in that w
i

1

|

AT

 suit if ‘true,lent support to the main conclusion which Deft. had formed,that
Dadats defence was substantially t¥de.This breach of stiouette,standing alone,

: waﬁ-rexatively unimportant,but the reason for it was sinister in the 1ight of
Dadar’s allesations.




14.
Almost all the Advocate General’s force of argsument was concenirated upon
this much of the impugdned articles. It was pressed upon us,over and over
again,as though,in that form the point was difficault,instead of beins of the
simplest,that the fact stated namely that there was no intervention on ths part
of any Adent was untrue,and that the innuendo that the letter -was false
. was .wholly unwarranted,because at the trial of the libel action Surajmal
gwors that the suit was setblad by Holkar’s Agent,anﬂ the deft.
- failed to prove by Namabai’s evidence that it was not,and thersfore the
; plff. must succeed. This is very cruds reasoning In the first place it as-
-sumes that there WAS intervembion on the part of an agent in the only sense
?i; in whiek that was denied as a fact in the article;in the next placeit assumes
?5”,this'te be an independent statement of fact by the writer of the article,whieh .
. as fact not put in evidence at the trial befors ﬁavar J. he had to “justify” L
-51..and last,it wholly overlooks the important nesd of keeping mhedds distinct mhat
b was pbefore the Critic when he wrote,from anything that may or may not have ‘
been proved at the subsequent trial. If it can easily be shown that this
' ;vapyafeat statement of a fact,viz that no adent intervened in the settlement
between Surajmal and Dadar,was not only z fair infernce,but by far the most
probable and therefore the fairsst inferznce to be£$432§%£rsm the materials
the writer had to comment npon,the whole of this $iresds re-iterated argu
¢ meat falls to pieces,and becowmes virtuslly irrelevant.Let me suppose that
;fi the sentence instead of being worded cowpendiously as it is had been thus cast,!
.« Byt from the Written Statement of Dadar,and the evidence of Surajmal himself ;
on aath it is clear that no agent intervened in the settlement between Suraj
nnI and Dadar”,could amy exception have bsen taken to it? I do nmot think 0. |
- And yet that is exactly what the seatencv taken ip its context really means as
:+~~1s mede perfectly clear fu. what imme ely follows. Tﬂ@“m“““ﬁva R SRS
Thegpoint of the passage is to show thai Surajmal’ letter was in‘egsance
false,and so written to conceal from Dz cunha his own direct communication |
with “a cunha’s elient.If we had not bad the evidence taken at the trial of |
of the libel action befores us,T make bold to say we shd. all unh

e
have come to the same comclusion. While T do not think that later i c
material or evan in strictness relevani,] may add that,speskd. for myself,
it doez not satisfy me that the letter was trus.Macleod J. is said o have
bslieved Surajmal implieitly and to have disbelieved totally “the evidencs ‘
of -Nanabai.I am not concern=d really with that evidence taken at that time.
: I admit that it is usually unwise to int tarfere with the estimate,of so exper
3 . ienced and able a trial judge a8 Macleod J,of the valus of evidence
\ given befose him. But I shd, say that even w8pe our gadcment upon this point
to depend upon,or evem to be influenced by that evidence,its whole tenor
leaves no doubt on my mind but that Surajmal knew perfectly well of the
settlement with ‘adar before ituwas completed.He was in no need of beins
informed of it by Holkar’s agemt as his letter certainly sugsests that he
Was.And lastly T think it almost absurd to insist that even if Holkar’s
agent did mot intervens,that is to 3ay go toZSaagf behind Surajmal’s
back in =ffecting this settlement,yet there certainly was an adent of Holkar
Fepresenting him in his dealingds with Swurszjmal. That might have been taken
for sranted.There is'nothiné improper in it.The object of tHhe npiter was to
Show up am impropristy in Surajmal’s method of doing business.His remarks
must be read in connexisn with s20d strictly confined to that object.It is tk7
no answer to his statement €hat as 2 matter off{fact there was no intera
vention on the part of any asent to reply,that between Holkar and Suraj
mal, the former was represented by an Acent.




‘ extfaerdina%y stress on these facts which he had gathéred fm. the observations -
 seek'mg to do. But does it deprive him of his rights to comment fairly on
these materials too? When the learned Judse used the word “ personal”_it is

‘after referring to the allesations of the Deft( in Bhagwandas® sait) imcla -4

i
~ed that he had been fully acouainted for months with the nature of the defence.
. He knew perfectly well what was being put

box have ssarched his memory for what did pass on the occasion referrsd to.
~ He could not have been taken by surprise on these points. Presumably he was

- Statement,and this was ons of the mosh
8aid “.T domot exactly remember what T said to daday,afters this lapse of time,

 act for him and advise hlm to go to some other attorn=y.1f indeed that could

:
*EO Gaunsel examining him.The learned Judge admits,that \araymal s inability j’

The learned judge thenm proceeds to deal with the second article in which he
pemarks “ that these eds alledations btaken from the observations are

repeatsd,with a further fact added that qu&jmal paid padar with his own cheque.

That was admittedly a mistake as T have already said,but I think it is ouite
an unimportant slip.The judge then comments on this in these words,
“« Tt is difficault to see what object the deft. could have had .in layins such

anless he wished whilst making 2 personal attack on Surajmal on a matter outside
the case,to drive pome the infsremee he drew fm. t circs actually revealed, that
Bbagwaadas was the nomines of Surajmal,and that all Dadar’s allegatioas !
against him were trus”. Precisely. That is undoubtedly what the Deft., was y {

plain that ~ he suggested that the atitack was in some dedree malicioms. But it
has since besn admitted that it was mot. He then goes on ©to say that the Deft |

ding those which were never made,ete.. That is putting the case as stronsly as
it could be put against the Deft. For while some of the allegations were not médq
in the W, 8. of Dadar,they certainly were mads to Horniman,and he had to

judge for himself wpon the materials before them whether the 'allegations were
probablybtrue or false.What next follows deals with some of the comments in the
article, and for By part even aftsr Siving the greatest weighit to Macleod J’s |
opinion,I am still guite unable to sees that they sxceed the limits of fair com
ment.For example when the learned judds condemns the writer’s comments upon
Sarajmai's lapses of memory,he says that these were ;iﬂgulérly anfortunaste and
supports that by this process of explanation.” Surajmal could not remember whatl
he bad said to Daday when dadar heard of Khambatta’s agreement and asked \uragma*
what he should do,or whether he %told Dadar to So to other ALt 9rn°ys.ae could
hardly be expected to remembar the first,but if he told uadq& 1o go ‘to pLher
Attorneys as he was acting for Tata Sahesb that was the right thing to say”.
‘Boes this fairly represent what was in the mind of the writer of the articles?
Surely not. In judging Sarajmal’s ev idence beforefﬁaVar J. it is to be remember.

it

2 m in eross examination and why. it
, e knew that when he was asked abat be gaid to Da 3# when Daiay came to him abouj
Khambatta 8 prior adreement,it was being sugdested that he told Badaﬂ to file a ¢
suit for damages asainst Tatia Saheb. With z‘ t. knowledge in his mind there was i
pexcase at all for giving the evasive answsrz he did. Tt is impossible if he
really had 1nst1éatea Dadar to do this that he shd. have forgotten it,or in
vies-of the correqundence preceding the suit of Bhaswandas v Dadar and the
Deft’s Written Statement therein that he wd, not baefore going into the witness 1

there to clear his character of the aspersions cast upon it in the Written

erious of them,He could ab least have

(5]

but T most certainly did NOT instigate him to file a suit’ for damages against
Tatia Saheb”. Tf Dadap had come to Surajmal o file 3 suit for him 58ainst %
Tatia Sansb, then doabtless it wd, have been right for Surajmal to refuse to E

r

- be called advice at all. But that survlv is glossing over the real implication
- of fhege qaestions and answers,an implication as well knoun to Surajmal as -




2

‘.ﬁte remember whtr. he had drafted the notice to be sent to hlnself acting as At— It
torney for Holkar, was suspicions. That is putting it very ‘mildly indeed. o
~ The suggestlon was noh only that \ura]mal sdvissd Dada’ to file a suif against
~ Holkar,in ‘which of course Surajmal could not act for him,bat that he actually
- drafted notice of suit for bim and sent him with i% %o Da Guuha in order thab
7?this notice which he himself had dpafied shd. in due course be sent to him as
pgelkar’s attorney. I ask without pear of contradiction whtr. it is humanly snea
 king p@SSlble that after months in which to prepare himself for cross examina
:‘tion npon the ‘salient fact that he had instigated Padar to bring the swit,he ;
_L(shaﬂka have been in any doubt at all whio. he had himself drafted the notice. I {
' gay emphatically that it is no®.He knew,he mast have known whether he had done
 such a thing. And if he had not he could have given an ungualified denial to
. the suggestion. Why did he not? The explanation again is perfectly obvious.

We are told that Gonnsel was flourishing papers when he put the guestions %o
the wltness.lf Surajmal had not a clear ccﬁscianee; - o '

» if he had really instida

fact draft=d the notice,he might not have fe
W bave feared thai if he denied havimg dra
ment confront him with it. So he teok refug

a

such-a ﬁOLlCE,uGﬂﬂbEl wé next mo
in the ansmer that hs cd. not remem
~ ber whtr. he had given Dadar such a'draft or nokt. ¥>% Macleod J. says that it |

was proved ss a fact that Surajmal did not draft any such notice,but that Da éun
b _aa éraftﬁd ib unaer gadar 3 1nstru th“c. his was in ths 1libel action. Rutb i

well hav= presumed as Macleod J. admits, that vounscl had instructions. But whtr.
ﬁ@@ﬂnael had or not appears to me gquite iammate erial. For RJurajmal’s inability h
t0 remember wakr, he had drafted the notice for Dadar or not,whatever 2lse it '%
ngy or may not warrant certainly would warrant an inference that his conscience
Was very far from being clsar at that time,sbout the part he hag taken in launch
ing that sult.‘And that was ouite enouch for the Deft.I am mot quibe sure whir
Hﬁé&eod J.- meant in the passace I am about ©o gquote o tr%ﬁ the ‘'septence in the
icle as a statement of fact or as comment on facty He says “ As to Lhe
‘words ¢ other matters of importance,hs h2j also forsotten”,they were srossly ases
ir and the dsfths attﬂmpt to explain them was ludiercus”, What precedes the
1n&th¢ sauond artlcle certi‘nly resumes quD“Hleu81V the most 1mportana

ﬁ &11 at any rate and ons of them might fairly be called imooftant,which Suraj
Lh&d also forgotten. As T read the words thousgh, they mernly sum up tn°

'“certainly is not such & fact untraly stated as the Learned
‘srto the alleéatlons which were not on the reuord of the




17,1 fail altossther to dlscaver more than one which ean

¥ 3@earately be 80 descrlbed and that is the letter which Surajmal wrote to

Dg Gunha.‘He did write it. Such other allsgations as flow from it wiil be |

found on analysis to be no more than .in:erence from facts put in svidence st the

trial.It is true that the WFlE’P of the articles says that

it is alleged etc and that it is roundly a 1lesed etc,and does not make it

gclear that these allsﬁatloas were not to be found in the record of fhe trial

beforezgavar J. But what was the positioan? It WAS roundly alleged before

pavar J. that Surajmal had instiégte§j§a§ar to file the suit against

Bolkar.It was there,too,alleded that Surajmal had settled the suit with dadar.
‘Then this letter fm. Surajmal tcjja canha is unearthed,and comments are made on

it in the W. 8.. It is impossible to say how far this ‘part of what was suggsested

- by Deft’s attorneys for use in the cass misht have-b%en brsuﬁht out and ei

}f" ther gfoveé or disproved by evi.enge had &

L piler of the observations in relation bo u

i

r s
B the matter. Tt is almost certain I think that had thai suit not come to 50 prema
& tare an end,Surajmal wd. have been oross examined and pretty rigorously about
the part he played in the settlement., And T se re

ason §0 suppose
.}? _that had ke then admitted as,he had admintes s
.
1 7

C

saras that the setilement
not farther have

was his own,thoash broudht abt., by his ns wd.
udgde say§ that Deft.

" been calléd on to.exolaln this letter. 7!

L.q

f;. not only laid the érﬁan=st staess on o1 weres never revealed

fi to the publie, but acceptc: them as true,it means no more than as I. have tried

3 .to show &Efeaﬂy in more than one coanexion,that the Deft. took risks of adopting
I 2 fact and making it the sround of cownsnb.But in

what immediately follows Magleol
that from the reporo cf tﬁe

.3, went much further,for he said® I must a
easé before the public as jaf
thah Bhagwandas wad the nomin: ;
in its stronéastaiénse « . f th learneﬁ judge bsid Lhat view GLhen he ﬁould not
‘_have allowed this guestion to g0 t0 a jury at all. T can hardly believe that
fke‘really-meant that. Sarely wb%r. that conclusion was in the nature of fair com |
i j e materials before him
und’ %0 say that the writerjs
infsrence was one wi. ed. not rsasonablv be drasn from ths facts,althonsh it is
3sible that a' jary might have LpouBbt it one which ought not to have beea'drawa%
Nor do I unisrstand what the lsarnsd judse msans by “ using the term inference |
in,iﬁg stronsest sense”,. An irfersncs is always an infereancs,whtr. it bs 2
00d or a bad inference,,and whtr. an inference cd. bs 4 reasonably” drawp)
Je@aﬁégtapen’the degree of proability in its favour.T cannmot wholly agree with }
Macleod J’s deflnltlons or Hest of reasondoleness. An 1n ersence,if we must use
Xact terminoliogy,is not %#sur'%sddg surmise is rather a guess,if the word has
a place at all in loélcal Lssertabien. ihat Macleod J. appears to be distinguish
g is & loose from & close inference.re dives, 4o illustrate his meaning inferen
S which misht x:uruyu}my,xuf;fg;,, been drawn,as for sxample :
it Wwd. bave been reasonable to infer from the fact that chagwandas withdrew |
case, that he was apprehensive that dadar wd. be able to succesd in his defeng
fprove that Bﬁaéwandas was che nominses of ~uravmal;;or that it was pos»lble Lo
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fat the tlmv,- ioubf whtr. any one eould bz fo

7'»’

ﬁre we not drawing very flne dlstiac
"hars? If it were a reasonable irference that Bhagwandas aporshendsd that
Mdar ﬁé. be uﬁle to prove that he was the creature of Surajmal,it is very much
as iaferrlné eha+ Bhaéwanﬂas was the creature of surajmal for




. iag |

";i'%bie to prove that he was?Then follows this “ The.farmér ar?dtgzzoizfer
B 1aster is s conclusion”, Every i i e R A ma
“enoes, h 2 conclusion,thoush that conclusion may be positive and i
! 'eaggﬁ ;o'reac l bable and oualified. But the distinction here drawn is one
. fied or ,merely pro :d i uﬁﬁerstand the TeRuROR oMb NDE tht whit e sevill
_giﬁknW§ 2 me?nlnib :eft & mgch too positive in stating the result of his infer
e ?ha; i vas it.%arned oot not to be tmue.I d0' not agree that the deft.
?Fge'?artlcu é-wf'zr-eznczﬁ with assumption. It is in the main correct to sey_that'
e 3°?fu$ed & i tr;e most if not all that was said on Dadar’s side in ?he
i acceiged aSJ and necesgarily therefére,where what Dadar said was in
~case ?e?are avart .’ra1mal said,has declined to accept the latter as true.
! conflict iﬁh Wiéﬁe;ubv a2 process of p f? 51y kemlblmate inference from what |
| ?ﬁg thatx a: ri the srial as lsng as f 55 restricted to matters there Dﬂ: ign
'a? ?eveale ‘ o as the comment weni ou ‘31ds that group of faets 1? dspg?“Ed
L‘ev1§ence. Asﬁszo L cont e arted fast npdh cOmparisgn of ;ha? with
& upon one ascertaime from the trial 2nd its contents,viz that dadar’s 5

g e 90&01&:122b122:2§2?1§ t;ae:JThere adain I see no cnfusion between inier

gap stal e I « the siven Asts
'.Z:::?ZEdW:ssamption.I_io not agree with ?3:1333 de znatﬁ :zu;2v3§12V20221zs,
it was impossible for anyone to dram zn in srence in the n

bt
et
=

w

.J C.)

sne to come i true conclusion by wa
Niéﬁ” It may bavn‘been impossible for any cne Lo come to a tru s Ou"later_
& . % : 7 | | :
on tha daua then ava11a*ve,beﬁau"9 some of them turn
ef 1nfer°nce R tter and one with wh. in ieclﬁlné){

Awaé used before us in argument, The inm
{ 1ess caspal reading of Macleod J’s
rfeuﬁﬁ that the Deft. had based

1% on the mind after a mors or
Ju nt is that that learned Jadge

Bis coiments on one op nore meterial fasts
iculars, thoush here the judgment

were not fair .Daring the arsument
in that £

J

d BVEer ac he sentsnce in the first

b

]

i
,ﬁr 'ale thas thers wab Bo interveation =ic and ths corresponding sentencs
-a'the.secoa article,were utierly false,and that

nd that this was found by the lear
d tridl judse who haj disbslieved \aﬂ%,ei and hag believed Surajmal on tie |
int.But I have not besn able %0 find anything in Macleod J’3 judsment which
o ’,that lensth, Tndeed apon the most careful scrutiny I cannot fing that
b 1learaed Judge has definitely found 2 sipgle ¢

allegeé libels to be antrue § not,as stated,Surajmal’s |
0 O chegue but Tatia, Sahebh? s.T haye now been sver Maecleod J° Jjuddment at least a
’x-tlmes in order that I may not uﬂﬁih§lnaly do that learnej judge the least
ngasklce in dealing with his conclusions ang the means Es has used in coming |
' ﬁhem. I gather that. ths facts w e end he séys that the defs.

tp 1y Stated were. 1 Not o positive mis-sts Temaht,bﬁt an Qm1351on to state )
a &rlal facs whlch ha ouﬁht to have stateg ;namely that Surajmal hed in his
: 2 02tk the Deft Padar’s Case as a whole, 2., That

his own cheque,, 2. Thag the writer ssid that
_ﬁ‘matters wers alleﬁeé ,8iving

the public to anderstand that they were alle

he snlt of Bhagwandas v Dadar s¥hereas in faot they were onily alleéed
1008 prepared for the use - of Dadar’s counsel 1a that suit.
arned judse definitely points

As to ths 3paft notice whyrll
by Badar s hand %o Da Cunha, ¢
.,e*earselves Strictly to th°

ac L Stated as a faet in the
»8Xeept that e

.)
0
|
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g
o
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1 canng|
out 2 zingle one of these alleéa

Surejmal is now alleged to have :
02t is not santioned ip the«lmbel il
11be1 complained of, aad so aaaff;




18. : o L
confinind ourselves,and %o Macleod J’s judgment ugon it,I believe T am right
in saying that I have set’ down every untrue fact which that learned Judge
 peld nad bcen made the ground of comment. It comes to this then,that there is
one untrus fact and one only,and that has been admitted from the firest.It was
5 roundlv alleged” in the suit upom which the comment was made,that Surajmal
had 1nst16aned Dadar to file a suit against Holkar. It was roundly alleéed in
that suit that Sura jmal settled the suit with ~adar,and not with Dadar’s attor
néy,and also that at the time of that settlemeni curagmal demanded the 3000 rs
ander the promissory note upon which that suit was brought. It was not alle
sed specifically as a breach of professional etiouetie on Surajmal’s part,that
he had settled the suit over the head of Da Cunha. Nor was it alleged that he ha
written. the lether to Da Canha,conveying s totally false impresssion of what had |
really occurred. But these matters wers alleg csed in the observations prepared
not by Namabai at all but by Weccha.And these allegations coming under the nmotice
of the Deft he believed them to be trus and atilized them as the.ground 8f one ;
comment,viz. that there was no intervention on the part of any Agent,and one de
 mand that those im authority shd., take the matter up and insist upon Surajmal
“;]59 giving satisfactory explanations. The comment as I have already pointed out
' was fair,and in my opinion. necessary frowm the materials before the writer in
the supit of Bhagwandas and Dedar.Under ricorous analysis then this elaborate and
impressive judgment is shown %o be almost void of any relevant and imporfant

oo

content.

T will now deal,mach more briefly with Heat J’"'wudgment in appeal.It 1s |

wirtually confined to one sentence in the first article,“That the plff. was the
ereature of Surajmal admits of little doubt”. Before going further I shd. like
to point out thatb isolating the sentence thus from its context has givén‘rise
to soms want of proportion in handling it for the purpose of the plff’sb '
libel suit. It is perfectly clear,when the sentences preceding anmd following
it.are alsa.read that what the writer meant was this. The suit had broken down

"ignominiqusly after a feeble attempt to prove cash consideration by false evi
dence, just at the critical point where the cross examination of Surajmal micht
have besp expected to force upon him disclosures which wd. have substantiated
Badarfs defence as a whole. The Judge in dismissing the suit had according Eo th
griter,“ appropriately remarked that the p1ff. had taken a wise course,and then
Deft. adds,connecting this with the next,which is the really important sentence

iy  that the P1ff. was the creature of Surajmal etc,and goes on That Surajmal
( nou substitated for the pominal plf:. Bhagwandas who has just been zﬁLeJ_g%iLL

L4

G
i

: Ltaiehd. “have been content e¥c. e meres stotepent standing alene &b was)
\ature of Surajmal had tnn suit in all otnpr respects besn bona flﬁe,vould not
have besn libellous at all.Babt as soon as it became clear that the suit ;
was Surajmal’s, that he was ithe real plff,hnen it became a watter of vital i
importance for him to réfute tba serious chagg brougnt against him in the 3
Writﬁen Statement,and not to lef thz matter dr glﬁt when that matbter was Sag)

ﬁ?*being opensd, He had to'orov= that althoush the pro note was for his bsne
Bl fit an& for reasons of hiz own had been made out in the name of bis

| Olerk ‘Shambuprasad,the transaction was in all ohbaﬂ respaects honest,or in
] other words,that there had be en cash Goncliﬂratlon and QtAtn _consideration {A

B

,;"liiégévat t%nr-ggi%hls Jjuddment deals in generalltles upen which I haveﬁi@thing to
_ Bay beyond this,that I doubt,with respsct/s the Learnsd Judge watr A

3~ the standard to be applied in determining mhir. coqment is fair or not, varies

a&cgrding‘to the'statzxn of the P1ff,and the degree of personality in the

i%ibSI.-I doubt whtr. there IS any standard, And I am suré that if there were |

//i j.
gl AR




T - - .. :.,“»7 Uews, . st 5 . ' ; £ = ‘ :

%0 have no play. b ,

that,as the tyuth, by inference

m the jury r
ence was wholly unreasonabie, Indeed in snothep place he adm ]
& reasonable imferenee, thoush he thinks that it was too “ co jectural”,in other

20, - o 7

it could not vary according to the factors indicated by the Jedirneg Ju&ge. |
All that is essential in this connexion is'whether the subject matter of the 1i
bel is of public importance. If it is it can make no difference whir the eprson
aomplaihing of it is anm author » statesman o an attorney, Onceithat poiﬁ% is
settled against the plff.,the resultant gesomment has to be justified upon
exactly the sdme loose general prineiples,and Sentimental considerations ousht
The learned Judse says “ On the facis appearing I think the writep would have
been within the limits of (air comment had he saig that the claim made’ by Bhas
wandas Was extremely suspicious,indesy probably false,and that the aldegations

. e : ]
against Surajmal both as to orofessional misconduct and as o his part in Bhagwan

das’ suit had not,owing to the collapse of the case,been satisfactorily met,and |
that they‘demandeﬁ further and fuller engairy.,. but~éornimau went further than
this.He wrote that the plff. Bhaswandas was ﬁerely-the creature of Surajmal
admits of little doubt in view of +the circumrtances revealed..This amounts %o
saying,tﬁat Surajmal,there was little dobat,haqd committed the serious criminal
céfenca of engineering a false claim.Tt is a srievous thing to say of any man,an |
atrocious thing#o say of s Solicitor,mnless it is true,or unless there are the
strondest grounds, for saying it. Tt is not trhs.Horniman does not convend that .
itris true”.I pauée here to emphasize,wbat I am afraigd T mast have already said ,
more than onge,that it was Dadap whd said all this,agd Horniman merely adsbted
: from what had occurred at the trial,taken along *
with the pleadinss ang iséaes, The learned judses was evidsnﬁly greatly influenéeii
by his present conviction that this was all false. But would he have thousht so
2t the time the articles were written and on the~ﬁatérials then availabls.? It
does not follow that ‘the conclusion Horniman rgached is not trge becauss he
prefers ts_adopt'the csmparaqivsly‘easy defence of fair comment - than thsAdefe&ce
of justification.It is guite clear from what the learned Jpdsz has declared woulg
have bpeen fai: comment,that the dividins line,when the aprticle is read in its na
-taral sense, and kept entirely distinct from farther informatién elicited, at
the trial of the libel Suit,i&%ﬁ"ﬁﬁ@m@%?iéﬁﬂéﬁi&ﬂﬁ is sktremely fine.And Heaton °
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J. at any rate eériainly would not have eone the length Macleod J. apparentiy
would of withbolding this altossthar he '
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words I Supposs,an infsrends which while oerfectly rsasababls,ouélt not to haye
been drawn. And he is ecarefulto poin% out tha ng hii :

in eoming to hig eonclusion that the sentence:I have so often ouoted was not fair
comment. He was powerfully iafluguce 3 o G
sented Xtself o him. He says that it amounts to accusing 3

ng Sura o
eriminal sffancs, Here he pefers to 2 section of the penal Code which as far as T
a

& 7.
know‘has“hardly ever besn enforced in any such connexion as thig. Bat the actual
conclusion that Surajmal wag the raal plff, in tha suit,standing ai@ne is guite ha
harmless and,left ﬁhere?could not beyredarded as a libel a all. Tt cnly becomes

80,25 Heaton J. s pergesived,if $he rest o

L

; f Dadar’s statement were true.
Ttwas however an inference that had o be drawn before any part of the articles '
Beed have been written, And it was an inference,a

8 I hope to show,#hich was not
QB%ﬁ fair on the materials thengavailabe, and 2t the time it was drawn,but by
faﬁ{the;gnst probable inferencs. It is on this point that I differ entirely froh

“eat°nwé. 2nd 81il) more from Wdblens J.,waen he finds that it was not even 2 res -

“Sonable inference,

?tlll’treatiné,himsalf,as & Jupy Heaton J. guite correctly sets forth the srounds
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21, upon which this inference as he believes rests. He comes b0 ute conclusion

that bthey are nog strong énouéh 0 support it,because he seis over agdainst
these,other erounds upon which 5 different inference and one less unfavourable
Surajmal could have been based, and as hesevidently thinks cught to have been b
ng)lt Seems ©o me,speaking with respect, that in this balance sheet as it has been
E called in the'arsament before us,Heaton J. bas greatly andervalued or omitted
factors on what we Will call the Deft”s credit side,and over-valued factors
on the debit shests . 2{,)c .
The result is a vieyw miach too favourabls in my opinion to the plff.
Heaton J. has omitgeq from consideration altosethep three items whigh T congi
der so important as to be almost decisive. He hag paid no attention to the
andeaiabie facts giving rise t0 antecsdent pProbabili ties amounting 2lmost tp
certainty thet the, claimm %as a false claim, He has paid no attention to the
dramatic and mosy sisnificant ending of tha Suit,and he makes no mention of
Davar® J, ’s comment.Remembering how intimately versed that learned judse was in
all the lages chicéﬁeriés,what wide exoerience'be had of tbé worser sort of
attorneys and theip #ays,and of falge claims of this kind,the few words he is
recorded to have Spoken when the sult,donbtless to bis own .surprise came to
an abrupt end,suraly desepve nueh eonsideration, :
On the other side of the accbuntl. and 2. are frue,as Stated, But they seen to mg
/ 50 be guite outside the proper Sround of infereﬁce,at the ¥ims the § ren
had to be drawn.3, Of éourse Sura jmal haq not directly Supported the claim on
the'proﬂéssdry note. How caald'he Possibly have done so after actins as Piff’s
attorney anga drawing his plaint? T assume that what Heaton'J, means is that
he had not directly asserteg ény imterest of hig own in the considesration, HEise
the passage ig meaningless, w
4. Here T come to what clegrly influeurced the learn&d Judse mych more in gy

Judgment thap it 8hd. have dpns in Sursimal’s favour, ang qainsgt Horniman. He
believed,altheagh_here again T cannot help feelins that t;gs belief has beep
strendthenesd by the eévidence in the libal sait, that Surajmal mas 5 much injured
ﬁap who took the earliest Opportunity,althoush it was quite ngedless for him to
have done 80,ef eaming'forward Couragseously to clzar his cheracter, If #e tupn
once more to %he pleadiggs,and then to the igsues, ( whigh have not been notigsd

'
at all by Heaton ) in Bhaswandas’ suit,it is pretty clgar that everp gpe Concer,
p2d in that suit realizeq thaf’rom the first Surajnal was at least ag deeply |

intersstad in it as the geminal plff, Bhaswandas, Bhaswandas pretende
* 3000 PS. Surajmal wag virtaalﬁy om Ris trial, The most seri
been broushi against him. It was not seriously contended p
that point to ths tdvocate Seneral,that any inference
disposed fo dras from Suraimal s appearance ip thauwit
/1 the case,was nogw contended for.*I do not see that any
5. Here 2gain with great £e8pect T think the learn:
from what T canceive to pe the troe line of 3z ch to 3 just estimate of
reasons{ggr and against Defgrg articles having been :
wiolly missed the Sinister signifi
to Sara jmal g credit.Why was he 00 Lgeross -exgy
8 T think most people wdi have inf?

ed to wantg
h

fair comment,as 1o have

trath of Dadar’s allegations that it ‘wag Surajmal ’g Buit. If it wé”,then 0 ugs
Cleod J’g words, he gave ithe worg for its Withdrawal, Dreciq=]y.énd if he gig

"y "as bhe reason.? at tpe tizg the artic]ag g L I
Hve 9ceurred to asyonf That ns bad ot inty ga




? f;rajmal was not the real plff.,and had no control over Bhagwandas,is it not s=¥&w
P stranﬁe keeplno the pleadings and the issues still clearly in wind,that he shd.
pave entersd no protest whatever af this summary termination of a suit,in which
he was giving evidence as Heaton J. beliaved with no other intention than a coura
. geoﬁs desirer to recutes b once and for ever Badag:s calumnies agajnst him just at
a point when hiz evidence was of such 2 kind as to suggest that the prehiminary
ﬁgrtlan at any rate of these calmamnies was irus. :

" The point appears to me to be,not so much nhat Dadai had not been examined
aad eross sxamined and therefore thai the account he gave in his W. S. had not
peen tested,as that Sorsjmal &1& not insist that it shd. be tested. Of course if
Surajmal had nothing to do with the conduct of the suit,it might be answered
that that was not his f#ult but Bhagwandas’. This again seems to me to bes
" the really 1mpcr$ant gunestion,as it presented itself when the articles were writ
ten.The laarned judge,putting himself in the place of a juryman then goes on
to say that the view taken by the Deft. that Dadar’s version might be trame was

& view wh. any reasohable man might 'have taken,but that in his opinion it was too
ff, cengectural. A11 that immediately follows wd. have been quite appropriate had
the suit run an ordinary course and ended in a verdict for the Deft. But in
that ease,the reasons given for this view being too conjectural wd. not have been
available, and T find it extremely difficult to follow what was exsotly in
Heaton J’s mind when he wrote thisppart of his judément.l do not think %hat
it wd. be auseful to advert further to any particular part of that juddment. Tt &
will be simpler and serve my paroose betfmr if T now resume all thait has gome be
fore in a statement of my own clusiims and the reasons which have led
" me to them. . ‘
These reas®ns seem to me so convincing and the conclusions so obvioss %hat
. 1 have patarally felt much pressed by the simple faet that two of my learned
brethren have come to a comtrary comclusion,and I have feltd oblided to show
that I have given the most earnest consideration to their judcments.
Now what were the facts with which the Deft. had to d=al when he wrote his first
article,the whole fe&adatlen of which was the belisf he had at that time that
Bhagwandas was 2 mere nomines of Surajmal,znd that the claim as presented nas b
“terly false, whlle the Deft Daaan s version of i% se'g fari‘,n in his #. 3. was sab
at&tlally tme? "
First look at the nature of the claim. Hers is a clerk on 100 2 month suing a
man worth 1acs for a sum of rs. 3000 wh., he alleges he out of his poor neans
W advanced cn a premissory note to this wealthy gentlcman. This poor clerk was
in the employ of \nragmal To go no further T do not see bow any judse of sxperi
ence ed. have helped having his attenbtion arrested and his suspicions arousgd 7
« I have no doabt baut that pavar J. did not miss these points,and that even ba |
fore he had hsd to consider seriously whir., the whole of Dadaff’s story set forth
B i bis W. S. was true, he must have regardsd tne suit with grave suspicion.Cn the

humn it must have almost been pre-judsed. Then thers was the remarkable story
contained in the Written Statement. This story had been suggested from the very
first in the correspondence. It was“finally given there pretty fully.

And this was not the common kind of defence,the deft. 3id not deny exscution, he
4id not, ,whlle admlttlné execution merely deny that he had received cash 00351d°ra
tion, He frankly admztted the pro. note sued on,and proceesded to explain how it
ﬂﬂlerte be made and why he refused to pay.Tt was an elaborate story. It revealed

TR T

a3 'very face of it,once the relative nabltlon» and wsalth of the,parties to it begame
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. ps and that he'did in fact oorrow it fm. Shambuprasad. If that were not trae, and

20

:arajma} from first to last as the protagsonist in a subtle piece of roguery.It
is idle to say that when the case was saddenly dropped Surajmel nad noi been
examined as to the part he had played in obtaining this pro. note.That bad %o be ~
iptroduced by showing ©he part he had' taken in the suit in connexion with which,as
5 seoret, commission for his servides in which,the amount of 3000 rs was to be phid
pim by Padar,and tbe‘f§v note was given for that sum in advance 8s security. We=sn
No one I am sure doubts bus thai had the cassegone on Surajmal would have been
examined ssarchingly on all these points..But on the very thresbold he had brokegy
down 'S0 badly,that no wonder he feit the Zame was up,and that to press the matter
farther was only courting inev@table and already foredone defeat.The Deft.
contended that the nominal plff, Bhaswandas ( representing his deceased brother
Shambuprasad) had really no interest whatever in this pro. note.Ths issues raised

3
n
‘
i

brought this point of cemtest out in sharp relief. Fveryone concerned in the sait

must have known that this was the real issue.fds-$eae-thal -Lib deftrmode-anemn
Tt is true that the plff. made an abortive,almost a ridiculous attempt to prove
the paynent of cash ciensideration. This pre-supposes that Dadapewas in need of 3000

no one now contends that it was,what alternative explanation off the facts can
human indenuity sugdest Lhem== other than that alleged by Padar?lt is very anfor
tunate that Shambuprasad died before this suit.Had he been alive he might have 88
been bold enough te‘briné it,bat it is pretty certain that had he tried to support
the allegation of éash econsideration at the trial he wd. have been sxpossd at
ones,and the utter falsity of the claim in the form it had Taken wd., have bser
even more clesarly proved thaa it has besn. for Bhaiwendas may ab #east say that
he knew nothing about the note.It bhad come o him 2s pars of his brother’s properiy
and he took it for granted tﬂ%ﬁ it was genuine and in order. That wd. have been
well enough had not Surajmal,who on the aliernative cage knew perfeltlywell what
the real transaction was,been Bhagwandas’ attorney. How Bhagwandas got 'the wis. £
%0 prove cash payment is not easy to undsrstand unless Surajmal had procured them.
Shambuprasad wd. have beem in 2 very different position.f@ven if the suit broke
down utterly,Surajmal might have persuaced Bhagwandas that be ram no risk as he cd
always shelter bshind his own personal icgnorance of the tramsaction. It would

bave been extremely awkward for Shambuprasad,bad her been plff,and gdone into-the
box to swear to the payment of cash,and then the whdle story had turned out %o be
a deliberately false concoction. Even then the guestion everyone acaaain%eﬁ witﬁ
the facts wd. have been askins wd. have been Who is responsible for all this
perjury ?This much at least is certain that if Bhadwandas did not know the

truth of the note and® was persuaded to call in aid false wits to prove that his
decd. brother paid cash for it,Surajmal must have known.A very rich man does not
make out a pro. note in favour of his own attornmey’s clerk for 3000 ‘rs,without re |
ceiving a penhy in c:sh,without there being some very sirong reason for such 5n
exiraordinary act,and a reason which it was necessary in the opinion of ons at tes-
least of the interested parties to conceal,If thers was no cash consideration,

88d this we may btake o have been proved beyond Joubt,what consideration was *
Biere? None that Shambuprasad could have given.Put 2 consid i HygSurajn
might have given,snd yebl darz Cira o t = et 0l ho G 1
alleged in Dadar’s 1 - ieian. The oniyipospibls, Cecape. EURTLAY J
involving it g €S e v\ : \ ; : . :
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#.. > told Dadar the story which is given in Dadar’s *
'Hﬁﬁrajmal’s knowledge,and so gol the note in ais own name
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lutandlng te dupe both @aaar and his own master Surajmsl. That is 3 veritable tabu
la in naufragio.I do not know whir., it ever has been actmally suggested,but indenu
ity driven desperate might imvent it.T I har@ly think it worth serious Oﬁbl%&fatlon.
t is so extremely improbable that even had Shambuprasad thought of it, he‘aibA4Ae
24 able to carry it through w1thout Surajmal on the one hand and Dadar on
the etn°r getting scent of his troacasry.ri come back them to this cuestion
3¢ there was no cash c¢nsideration for the note,what WAS the consideration? Dadar
tells us in his Writiten Statement with the ntmost candour and abundant circumstan
tiality of detail.There was no cash consideration.;no one has prstended at any
stage of this litidation as far,as I have been able to discover that when this
pro. note was ‘made Dadar was in need of money,or that Shambuprasad had 3000 rs
to lend.But if the corsideration resally was that which is set out in the deft’s
case,and that apaears to be almost the only possible alternative,it follows that
Surgjmal knew perfectly well what was the nature of the suit im vhich he filed
the plaint for Bhadwandas, and acted as his attorney as long as tnere was any
chance of it going through as an unceéntested short cause, It is 1n=tnuct1ve )
| pote Surajmal’s conduct in his r°%?t10n to,.this suit.I am not ‘sure whtr this
was or could have besn* in deft ™ poss8ssisy When he wrote the articles,and if it
jas not,strictly speaking it cuént not %o finde a place in the !Eckonlng of
factors making for or againsi ths ‘defence of fair comment. It was howsver
1aid before us in argument,and as far as T f@wOlleCt no objection was taken.The’
suit for accts. brought by Dadar against \ura]mal was ssttled by consent ten days
before this suit mas broushit on. The account suit ended thus;Dadar withdrew all
nis objections and sarchapges amounting to abt. VOOOO s and submitted te
a decree awarding Surajmal’s counterﬂ1a1m for 1300 rs with costs. All allega
tions made against Surajmal AQre w1tcﬁrawn.lt ig on]y wpon that last nerm,that i
dwell a2 momznt,as pcséibly explaining the plff’s hardibood in persisting in
this suit.Rhagwandas v. Dadag was filed as a short eauss.Correspondence had
already indicated to Surajmal ¥who was achbing as Rhsgwandas’ attorney,that Dadar
meant-tb repudiate the eclaim,and if necessary fight it on &he allegations whiech
were afterwards fully set forth in his W. S. The W. S. was only put in at the
last moment wham the suit was on for disposal as a short cause. It was then trans
feﬁred to the long cause list,and very shortly after that Surajmal ceased 1o act
as attorney for the plff.It is fair argament that he did mot like the dook of the |
Written Statement,snd deeided that if the \J‘t was Qoing. to be fought out,he had ﬁ
better kesp out of the contest as much as he ﬂouid That was in Septr.1315,
This may not be such good argument,but it is permissible to doubt whtr. the suit
['wd, have:ever come on at all had it not been for the settlement of the account e
suit.Ths Wlthdhﬁfqﬁii of all allegaticns in that suit,might have hzartensd Suraj :
mal to go on with this suif.He mléﬂ}AhaVS thousht that Dadar #d. never perSist
in these allegations so soon after he had witndrawn 2 number of other sqrious.alla
gations ip another suit. ] say ®h is,becanse I am.trying to pub myself in %he
place of a critic about to0 comment on the suit before Davar J. just after its
dramatic.ending. Surely he wd. have besn askingrhimself how if Dadar’s
version was sabstantially tYae as the colrse and result of the sult seemed %o
indicate that it #as,Surajmal cd. have had the foolhardiness to press it @ 3 .
definite issue, Sowe such explanatisn as this MAY have sugdested itself.That is
to say,of course,if the intendins critic had really known about the account suit
&“u Surajmal’s conduct in Bhagwanda s’ suit as plff’s attorney.
Be that as it may the suit did come on in due course.The ispues raised ab th=
tr;gl show how desply aﬂfajﬁal was implicated. The attempt to prove cash cs n31dera
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- gross exgmlnahﬁaﬂ. hat haoppnb. The P1ff. surrenders wnconditionally. Consents
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284 A
:ig,as ¥s now conceded all gound failed,and failed ignominiously. If the saib¢(~
nad ended then and there no one ne2d have been supprised,slthough most ﬁeople
who took the trouble to read the pleadi '«aad the Written Statement wd. have
dpawn their ¢wn conclusions,and Ghose cofe usions wd. have been uniformly unfa-
_ vourable to Surajmal.VMoreover he cd. hap@ly have supposed that under so viéfl&nt
and experience judge bhis own troubles"wd. have ended with the inglorious col—w
- lapse of a manifestly tals° guit,in defeli&ng which the most serious charges were
%rouéht arainst himself, Tne least he cd. do was to brazen it out as far as he was
psrsonally concerned and by disproving the consideration allesed by Deft. indirect
-1y support the todtering case of the plff.Doubtless he over-rated his own
ability and resource ss 2 witn®ss, Members of the legal profession who sre comstsn
constantly,if attorneys sugdesting linss of cross examination,if counssl attack
-ing hostile witnesses by that method,usually think thémseivns very well oualif
-ied to face so familiar an ordeal.Fzperience only too frequently shows qhat
yery poor wignesses they make.Surajmal was no brilliant exceotlon.Very spon he
began to flounder. His conscience could not possibly have been ag clear of .
btreaee as he wished the court %o beslieve. He could only sxplain his extraordinary
answers months later by saylné that he was frightensd. Frightened of whHat? The
p01nt where he broke down most calamvuous!v was upon 2 chance qieatloa whtr., hs
had not himself draftgd a notice %o be sent to himself by Dadar’s Attorney Eh Cun
ha. He'could not remember. He was fridhten=d. Frightened because he saw papers

in counsel’s hands. But if h2 knsw a3 ne must have known had this allegation

- Péen utterly false,that he had never sent such a notice,that he never would have
thought of doiéé such a thing,there was nothing in %baper flourished before his
gyes to frigdnten him, &L -pad— At this preciss mﬁmént just when he must have felt |
most keenly that he was making a pitiable exhibitien of bimself,and that there
ﬁere maaygﬁersg.racks ahead,the court rose for hhe day.On Mendﬂy Surawmaf’was pre
sent in court. The trial as every one thought was going on and without doub®
many were waiting sagerly td' hsar how Sura jmal wd. asca®t himself under further

to a decree dismissing his sait with

Q

osts,2nd the Judgde passes it,remarking that
the élff. had adopted 2 very wise coarse.Does Surajmal,who had in the ppinion of
one learned judse eaderly acceptsd the fiest opportunity of viandicating his echarac
teé,thusiﬂisplayiné the courage of an honest and injured mam, raise any.prot&st?
Not a word. He lets his character,whieh nis examination so far had certainly nod
raised or helped to clear,go at that.When ths first of these articles appeared
3 wesk I&ter on.the 7th of ¥arch does he protest? He maintains the same cynical
laiiffereat silence,which be has the hardihood to explain in the libel action by
Saylgg*that he ‘#id not fesl in any way congerned about the suif,or care how it en
ded. Tt i$ aﬁ}y when the second article appsars,and e realizes that the matter
will not be allowed to rest,that in sheer desperation,as it seems to me,and seglf
defeaee he brlaés this libel action.The j&st and psrhaps the most 1mnoftant guss
tion is, whether upon all ghe facts disclosed in the pleadings and the evidence at
the trial befores Davar J.;in view of its curzoas sudden termination,and ©he
judgers éemment was it 2 fair inference that as Dadar alleged burewmal was the
real plff,and the natnre of the traaaaéggan underlying the pro. note was set  *
out With substantial truth in the Writéen statement.?Speaking for myself I shd.
say nnheéitatingly that it was not only fair comment,a reasonable infefence,but
by far the most probable and therefore the mosit reasonable inference that could

}iv 2k that time have besn drawn.Does any one seriously belisve that bstwesn Saturday

AL 1
“ight and Monday morming Surajmal was nobt consulted? Does any ons seriously be -
153Va that had he declined to consegt 1o the suit being withdrawn,it wonld hawe
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P; 25, line 14, TInsert.

”;ffp;t is common graaad throughout all the Jadgment that 1% was fair comment
i 0 say that the P1ff’s suit n&g%&&t&rly falge,and that the withdrawal at :
 the stage when it was withdranuﬂinﬁieated thet the plff. knew it, and i
I felt tha% the defeaae wgald‘br g :auy rate,might be establlsbei if he.per | .
ht was utterly false and that was a perfeet
Iy falr ecnclusiea;lt ppgears ﬁﬁ > to be just as fair a conclusion from
. that,that the res& plff. was S&Qfﬂn&l and not Rhagwandas. Bhaswgandas
' ‘jf:'ﬁgegy note came to be given to his Decd.
_:gid MUST have known. and if it was not
b e would have had to show what it was ei
i e suppose that.he conld
ve dane*so after laanchlné the ﬁLt on the basis of an ordinary loan |,
' cash paid and received? Failing
sonably pogsibla than that Deft’s case
5 égwandas as the creature of Surajmal,
ﬁnterested in the consideration forjthe :
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%5, “ended as it 3137 Woen T put bhese guestions dn this form T mean them to be
aaswered of course,with reference to the materials before the Deft. when hs wrete’
the articles.Remember that the nominal promises of the pro note was Surajmal’s
jr ggn clerk. The nominal plff. was 2 man of no substance at ail. Presumably what
ayer 1nformatlon he ect for usz in sasﬂ&rtiaé’hls claim he got from his first
?‘ fttorney, master W this decd. O?DbbEF,gBraﬂ éf} Tf such evidence as the plff.
| thus sdvised dscided to élve*waa all false who gshd. bavé known that better than |
\arajmal? Who' should have known the reai%truth of the watter bztter than Surajmal?
¥ho was mosh interssted in refubing the dsfence seit up by Dadar,Bhagwandas or
' Surajmal? Wlth 311 these considerations before him would any one have hesitated
to conclude that it was Surajmal who decided that the clail had betier bs dropped
| before ‘ubther unsx=asan? disclosures had to be maée? Would any onme at that time
have hes1%at=d to conclude thai in the main at any rabte Dadar’s iefenee was
well now to say that had the case gone on Surajmal wd.
cross examination,and Dadar'wd. have broken down,and _
falled to prove his defence. That was clearly not the opinion af those in eharge it
of the cage.ﬁcr had they had any hopes of that kind i% is as certaln as anythzaé ‘
in hamaa conduct well can be,that the plff. wd. not have been advised to consent
kto 3 decres dismissing his suit with ald costs. Apart fm. the charges against
$Surajmal ,what worse fate cd. have overtaken the plff? Trus he wmight have hag?
fﬂ)ﬁto pay costs of one or at apsi T shd., think two more days hearing. Put that"bJ;
lgas relatively unlmpcrtant. As'it was I have sipee asecertainsd that his '
Jtwd attorneys bills were taxed asainst him for an aggregate of over 2000 rs.“f3
i}@ that %few hundreds mors or lsss would certainly not have dsterred him from
¥ishting to a finish had it really been his suit,and had he been advised tﬁaﬁp’
here was still a fighting chance dependent upon the result of Dadar’s °xamxaaw
on and the conclusion of bursjmal’s evidence. And putting mvsalZEow in the \#w
ace of a juryman I feel no doubt whatever what my verdict wd. have been apé%' ]
vatl now éenerally conceded o naveléééa by far the most 1mbortani par;* of the‘ g
:Qqual.@here is no question here of any facts untruly stated. There never has been.
It is simply a case “for a jury %o say whtr. upon the facts,it was fair comment 3
o $ay that b _suit was \ﬂraymal s suit and that the case made puﬁ by ﬁadar in

SIL0
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W. S. was probably true.
E'kave never fzlt the leaft. douon myself, ‘that sh&iﬁwa ,*erfnctly foir ' epmm_
A8 to the rest{ mutc whether & ‘e'WEifiﬁiiﬁigi s,or Tata Saneb’s,is ub rly"@nl'”
3*untruiy Stawedy tank. I havﬁ polnte out that it waa 3 yery natural ngﬁake such a
klmp@frjyf 4 Y as any one agdnt have made., s soon’ as we dismiss the ﬁée& whlpn pnr
Wy ﬁwy\w‘g pighs ol ghe PLEf. aé;ellaatsb aréumeﬁ% right up to the end of Ehe hearlag,ul

17, Deft. was akgeglné and ha any conc sivabls reason for»al}eglu tbéu;

the suit w1ih dadar,without Tatia Saheb’s knawlaﬁg; }

mal had setbled ’

cmsent, the” un3mporzance ofs tha slip is self Pvident' Let us
Jgreimal had settled the su!t for 2000 rs without co : tiag
\7atia Ssheb.It would have hggn a very daring thing

pal ed. not pave defended,had Tatia Saheb repuﬁlatei i

e

g 4"+ |pieht "even then haye plgaded that be so settleﬁLA\ [ hf,igi}:f
R —— settled in the best . interesbs of;ﬁ1s client and in the sare confidence 3nif

that he Jd. ratlfy the sttlement. Dadar’s case fm. the first has been that he sx
aeeted at lsast 20000 ‘Pl fromtﬂat1a Sahe%*actlnﬁ under Quragma% s advice. It is .'%
~ certain T think that he wd. have got some damades. How much Aa the oalg aestlon.‘
~ If Surajmal had ever told Tatia laheb that naaaZ”étE§§2§12£:i§;a=.2 00C rs

“. qges he might very well have settled for 9000 rsgreduclmé cosbs proportlomately, ’

|
. With the certainty that Tatia Saheb wd. gladly awnsnnt. But T 40 not believe =
[‘that 1t ever entered ;he head of the deft. to make such an alleéatr@i agalast |
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26. _

f?f;te.pablic re?robétipn. He was pointing outdthat amongst his tortuous dealings

@h”&é had first instigated one of his clients Dadar,to file a suit against another

E  of his clients,Holkar,and then after for form’s sake he had sent Dadar to a2nother

" attorney Da Cumba he had setiled with Dadar over the head of Da Cunha. And that

he had them written a letter ( thiw—we== in this lay the sting of the accusa

©  iion) to pa cunba meant to cgnvey a false impression and cgnceal his unprofes

sional conduct. There wd. have bsen no sense at all that I can sse in suddesting

that Surajmal had seittled this suit, without Holkar’s knowledge,eveén supposing any

one believed that an Attorney COULD do anything ot the kind. What was ¢harged '

" against him he conld do,and as far as T can see he éctually did., Nor was it in

itgelf a very seriour maiter. ¥ ane wd. have attached aay importance to it bub fo

: for the lying letter waich Surajmal aext wrote to Da Chnha.To make and ”

1? briég nome that charge two things wers necessary,l that S¥rajmel did write

' the letter. That js sdmitted. 2. That as between him and Dadar no agent of Holkar

intg;vened. Tn other words that no agsent of Holkar ‘settled the suit with Dadar Q

githont Surajmal’s kmowledde,and only after the settlement had been made,informed

. Surajmal of it. There the Deft. had Dadar’s Written Statement to €0 upon, and

fl‘in_additgoa guraimal’s own evidence given before he realized tﬁgt any suoch g
why shd. the deft. ot ¥

matter/conclusively »

f‘” point was going %o be made aéainst-hi&. Both if true, and
) have beiiaveﬂ.%arajmal himself upom oath regarding this
I.  ecstablish the falsity of &©he letter.Tt is only by insisting that the
sentence “ as a matter of fact et57shd. be wrenched from its context,and ' '/
pead as an isolétgd statement litgrally that the plff. can maze any show of a i
spikvance out of it. So read and meaning that Holksr never had an adent with Suraj |
\ggit wd. doubtless be untrue. Bubt I capmnot understand how such arguments ed.
hé'uséd,in face of Y%he plain meaping of the passage as 2 whols.

a T consider to be perfectly gair comment. And that disposes of the
er,both law and fact, I never was in any doubt after hearing the
ment,tha® there was no libel at all. My only

Thig agai
. whole matt
Adyocaté.General’s first day’s argu
anxiety has bedn to understand how ny two lsarnsd brethren Heatop and Wacleod dJ.Jd.}
ge opipions I must respsct and acknowledde to De fully'ﬁesefving of weisght £
s my own had come to 2 contrary conclusion. { 1
'T am of opinion that the plff’s Suit#shd. be dismissed with all costs throughout.

i/ . i

i ; .g_j ;‘ [ 4
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