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the husbfxnd althou o‘n he is statod to have been pxeqent

. in Court at the time Kouti’s application was made. The"
> 7 case is, therefore; one to which the principleslaid down

in Murray v. The Queen-Empress® and Emperor_v.
. Ranchhod "Bawla® apply. -1 agree with the ouler,
proposed by my learned brother. g

’ Application dismissed.

v , A R. R. )
(1) (1893) 21 Cal. 103. a ) (1912) 37 Bum. 369 -

ORIGINAL CLVIT,
FULL BENCH

- Before Sir Amberson -Marten, Kt., Chief Justice, Mr. Justice Faweeil,
_Mr. Justice Kemp, Mr. Justice Mirza, Mr. Justice Blackwell,

“ . Mr. Justice Patkar and Mr. Justice Taleyarkhan.: -
HATI‘\IBHAI HASSANALLY, APPELLANT AND DFFE\DAI\Tv I’RAMR(M_
* EDULJEE DINSHAW, ResPoNDENT AND PLAINTIFFY, ‘
Letters Patent, clause 12—2MHortgage by deposzt of title deeds—-Proj)er{u mo7t- :
gaged situate outside jur ssdiction of - "High Court—Mortgage created: in
~Bombay—Cause of action’ within Jurisdiction of Courl—Suit for sale of =
mortgaged property instituted in High Courl—-Leuw qf Court obtanml—— :
Jurisdiction. .~
Held, by the Full Bench (Fa“cett and Mirza JJ. dxasentm") that— o
1: . Asuit by a mertgages of land to enforce his mortgage by sale is not a
“suit for- land ” within the meaning of clanse 12 of the Letters Patent; 1865,
2. A suit by a,mort"agee of land, which is situate wholly outside the-

" limits of the ordinary original civil jurisdiction of the High Court, to enforce his

“mortgage by sale can be maintained in the High Court under clause 12 of the
“Letters Patent if the cause of action has arisen w holly or, in case-tlie Jeate of

v the Court shall have been first obtained, in part within the said limits.

< India. Spmnmg & Weajmg Co Lt(l” V. Clzmaac Imlustnal Syndicate, over- .
1uled = ;

Holkar v Dadabhaz(27 and Venkat;ao Sethup1thy v. Khzmu Assur V n]z(3)
apploved ‘

“The Deepqtch of- the Secretary of State in connection with the Letterq;
Patent of '1862. and 1865, and the Report of the Commissioners in 1852 -
“~regarding’ the ploposed amalgamation of the Supreme Court and the Company’s
“ Gourts. held: (Fawcett .and Mirza JJ. .dissenting) to be inadmissible in :
construing ‘clause 12 of the Letters Patent except as regards the past hlstorv J
“of the law- up to that" dafe and the mconvemence found in the administration
- of that law T -

) "O iC J. Appeal No 15 of 1926: Smt No 1168 of 1825, -

a (1925) 50 Bom. 1.~ - R (1890) 14 Bom. 353.°
‘3) (1916) 20 Bom L R. 535 ; 48 Bom. 629 1. .
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On the question whether the Court had jurisdiction by reason of the fact.

.

!

that the defendant dwelt and carried on business at the date-of the smt within

.the local limits of the Iligh Court’s ordinary original civil jurisdiction the Bench

“was equally divided. Marten, C. J., Blackwell ‘and Taleyarkhan, JJI. held

that it had ; Fawcett, Kemp and Mirza JJ. that it had not. - Patkar "J. .ex-

. pressed no opinion as he considered it unnecessary in view of the answer gwen

to question No. 1, .

Per MagTex, C. J.:—The expression “suits for land”* in c]aixse 12 of the
Letters Patent refers to suits to olbtain or recover ]and or '\ltematlvely to suits
which substantially involve the recovery.of land or its equwalent *The word

“for” in-the expression would seem to indicate that the title to, or possession -

of, immoveable property must be the primary object of the action, But' the
primary object of a suit to enforce a mortgage by sale is money. /-
. The High Court has succeeded to the equitable jurisdiction conferred upon
its predecessor the Supreme Court by the Supreme Court Charter, 1823.
Though under clause 19 of the Letters Patent, 1865, the law.or equity to be
_applied in each case coming before the” ngh Court ia the exercise of its
ordinary original civil jurisdiction is the law. or equity which would have been:
applied if the Letters Patent had not been issued, yet clauses 11 and-12 govern;
“the local limits of the Coirt’s jurisdiction. The Court must first acquire juris-
“diction under clanges 11 and 12 before applymg the law or eqluty apphcable
under-clause 19. -~ L
/Clause 12 in effect is divided into two branches made up of (o) Jurxsdlctlon
re-subject-matter, and (b) jurisdiction re residence and place of business. ~The
- former would apply to suity for land where the property is within the Junsdw—
tion, or in all other cases where the cause of action arises wholly or+in part
within the jurisdiction. The second branch would apply to )unsdlctxqp in-all
_eases where the defendant himself is within the jurisdiction. / KR
-Per FAwCETT, J.:—~A suit by a mortgages of land'to enfOrce his mortgage by
sale 1y a“‘ suit for land " withiu the meaning of clause'12 of the Letters Patent;
The.words * suits for land " in-clause 12 mean suits substantially relating to
land. This should primarily be ]udged by cons1derm0’ what is the natuxe of
the relief sought by the plaintiff. . : : .
-.The exercise of jurisdiction in personam by the ngh Comts in Indla must
-be looked forinand based upon the-wording of clause-12 of the Letters Patent.
If such jurisdiction involves'the exercise of* jurisdiction in-a suit for land
-then it would be contrary to the provisions of the Letters Patent to recognize it.
It can only be exercised. if the suit comes within the words. “all other
‘cases ' in that clause. The equity Junsdlctlon of the High Court must be
confined within the four corners of clause 12 as it at present stands.

There is no sufficient reason to depart from the 'view which Mr, vJustlce
- Candy tock in Balaram v. Ramchandra™ as to the construction of clause 12.

A suit falling under Order XXX1V, Civil Procedure. Code, is a “suit for
{and " within the meaniog of clause 12, and wiere such land is situated
wholly outside the local limits of the ordinary original civil yunsdlct:on -of the
Righi Court, the suit cannot be maintained éither under chu 56 12 or under any -
‘cxtelnal eqmty jurisdiction of the Court. '

'(1918) 22-Bom. 922.
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i3

Per Kexp, J :—A “ suit for land " means not only a suit for possession of

-land but also suits f01 title to or compensation for wrong or trespaw to land:
“which are properly regarded ds * local actions™.

On a strict interpretation of cl‘mse 12 of the Lettcrs Patent it wonld appear
that defendant’s residence or place of business within the jurisdiction
furnishes a separate gronnd in every kind of snit entertainable by the High
Court. But whatever may be the correct interpretation of clanse 12, a

- different interpretation which has for so long been adopted and acted upon

up to the preseut is not one which can be lightly disregarded. I am unot pre-

.pared under the circumstances to now adopt a new construction.

Per Miwza, J.:~—A “suit for land™ means a suit which is substantially for
Iand, that is, for the purpose of acquiring title to _or control over Jdand. It

inclndes any suit in which a decreeis asked for operating directly upon the

land. A suit which prays:for any relief with reference to any - specific
immoveable property is a suit for land,

_ The uniform practice of 1he three High Courts  at Bombay, Caleutta and
Madras, referred to by Candy J. in Balaram v. Ramchandrall) is entitled to

" great .weight. The last part of clause 12 of the Letters Patent- does not .

contemplate the exercise of equity jurisdiction in personam: Pad it . been
the intention of the Legislature to confer on the High Cowrt an equity juris-
diction in personam in vespect. of suits for land ontside its jurisdiction, langunage

similar to that of the proviso to sectxon 16 of the Civil Procedure Cudv would

have been used. : . v

Per Buacxwetr, J.:—The expression ** suit, for land ™ means a suit to obmn
land. Its meauing cannot be extended so as to include a snit “snln\t.mtmlly ot
for land whete a question of title to the land may be involved,

The High Court has no equity jurisdiction independent of the Jurisdiction

‘conferred by clause 12 of the Letters Patent.  Unless a suit is bronght within |

the four corners of clause 12, the High Court Las no jurisdiction to entertain
it by 5eel\mg to apply the er]mty powers of the (,muts in En;,]am] or auny
other powers.

The High Court has ]unsdlctlon in" suits for lind or other immoveable

_ ‘property wherever the land or property is situated, if the defendant at the time

of the commencement of the suit dwelt or .carried on business or personally
worked for gain within the limits of its ordinary original jurisdiction.

Per PATRAR, J.:~—~The words * suit for lJand™ mean a suit in which the
{ubstantial question is the right to land, or the primary object of which is to
‘establish claiins regarding title to or possessxo_n of iinmoveable property.

There are difficulties in the way of giving a definite decision on the point

“whether the res"id‘e'nce of the defendant affords a distinct and sepafate ground
~for the exercise of jurisdiction -in moxtgage suits.  Firstly, residence of the

defendant - alone, . within jurisdiction  has. never been -accepted by any High .
.Court as affording a ground for the exercise of )unsdlctlon The uniform
practice of the Bombay, Calentta and Madras ngh Courts is to the contrary.
It would give the High Court wider jurisdiction than that possessed by any
Court except under the Dekkhan Agricenlturists’ Relief Act. Secondly, the
decree of the ngh Court proceedm« on the residence alone as the ground for

@ (1898) 22 Bom. 922.
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E »the cxercise of jurisdiction in respect of land s1tuate sa), at ‘\Iadlas or
C'llcutta may not be capable of exeqution. '

" Per TaLEYARKIAN, J.;—A suit by a iortgagee for the reahzatlon of the

moneys_ advanced by him to the mortgagor Ly sale of the mortgaged property -
is substantn]ly a suit for the recovery of the mortgage debt, and as such it is
uot a * suit for land ™ within the meaning of clause 12 of the Leétters Patent. .

The High Court has jurisdiction to try suits of every description when the
defendant dwells or carries on business or personally’ wmks for gain within the
limits of its ordinary original jurisdiction.

SUIT on mortgage.
On November 26, 1913, the defendant depos1ted Wlth
the plaintiff in Bombay the title deeds of hisimmoveable

property situate at Poona with intent to create an .

equitable mortgage in favour of the plaintiff to secure

re-payment of Rs. 30,000 due to the plamtlﬁ with 1ntelest,

at ntine per cent.
Asthe defendant failed to pay the mortgage amount the
- plaintiff sued the defendant for the amount with interest.
Percival J. passed a preliminary decree for sale by
.consent of the parties, on June 4, 1925.
On December 10, 1925, the plaintiff took out a notlce
of motion for a final decree before Taraporewala I
- On the hearing of the notice the defendant contended
-that as the property morigaged was sitnate at Poona
and the recent judgment of the Full Bench in the
India Spinning § - Tvamg Co., Lid. ~. Climax
Industrial Syndicate® had decided that in such a case
the High Court had no jurisdiction the Court had no
jurisdiction to make a final decree; but this contention
- was over-ruled by the learned Judge who followed and
concurred with the decision of Shah J. in K. S. Rama-
swamy Tyer~v. Dhanbhai Shridharrao Mirajkar® that
the preliminary decree was binding on the Court and
until set aside ought to be made absolute and he
‘accordingly passed a final decree.
The defendant appealed

'Che appeal came on for hearnm befow Marten C. J.
‘and Kemp J., who decided to refer certain questions to
@ (1925) 50 Bom. 1. =~ ® 0 C.J. Suit No. 77 of. 1925 (Unrep.).
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.a Fﬁll"Benclﬁ. Before the Fill Bench Was'constituted

another appeal, being Appeal No. 56 of 1926®, from the-

- decision of Fawcett J. also came before . the same two.

Judges. In the latter appeal the question in fssué was

whether a final decree for sale of the mortgaged property _
could be 1mpeached ~on the ground that it was a.
nullity as the property was outside the limits of the

High Court’s ordinary original civil jurisdiction and the

Full Bench in the India Spinning- & Weaving Co.,

Lid. v. Climazx Industrial Syndicale® had decided

that in such a case the High Court had no iurisdicbion,r
This issue was accordmgly kept in view when the Couré

framed the followmg questions for the Full Bench :—

1. Whether a suit brought by a mortgagee of land to enforce his morty age by
sale is “ a suit for land”’ within the meaning of clause 12 of the Letters Patent. -
-2 Whether a suit by a mortgagee of land to enforce his mortgage by sale:
can be maintained irrthis Coenrtfeither under elause’12 of the Leiters Patent or
under the equity jurisdiction of this Court when the mortgaged Jand is
situate wholly outside the limits of the ordinary original civil jurisdiction of

this Court but the defendant dwells or earries on business or personally works.

for gain within the limits of such jurisdiction at the commencement of the suit.

3. Whether such a suit can be maintained. uider clause 12 of the Letters.
Patent or under the equlty jurisdiction of this Court -if the mortgaged
property is situate wholly “outside the limits of the ordinary original civik
jurisdiction of this Court, and the defendant does not at the commencement:
of the suit -dwell or carry on business or personally work for gain within
such lumts, but the cause of aetion has arisen wholly or in case the leave of
the Comt shall have been first obtained, in part within the said limits. - )

4. Where & mortgagee of land situate wholly outside the said Timits has

i obtamed a preliminary decree for sale in this Court and such decree has not

been appealed - from, .can the mortgagor-defendant .object to-a final decree
absolute being passed pursuant to the preliminary decree on the ground that
_the Court liad no jurisdiction under clause 12 of the Letters Patent or other-
~wise to hear and maintain’the suit ?
B Whether a final decree for sale of land situate outside the said hm]tb passed
.by this-Court in a mortgagee’s suit to enforce his mortgage can be challenge(l
by mdependent proceedmgs on the ground that such decree was a nullity.

Before the arguments were concluded the Full Bench-

omrrlnally “constituted W‘tS ‘dissolved owing to-the

: sudden death of Shah J., one- of its members: and the

_case. was re- argued before a Special Bench consisting of
) IZaJamm Tukamm v.. The Central Bank of Fadia (1927) see post p. 711.."
@ (1929) 50 Bom. 1
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‘M(uten .C.J., and Fawcett, Kemp, erza Blackwell
Patl\dr and Taleyarkhan JJ. '

Mulla, with M. C. Setaivarl and B. K Desab for the'

: appellant.

Kanga, Advocate General and B, J Desaz for the—

respondent

-The arguments advanced at the Bar are fully deait

W1th in"the several ]ndﬂment% printed below. :
The  formal answers given by the second Special
-Bench (Fawcett and Mirza JJ., dissenting) to the. dOOVG
questions were eventually as follows — S
‘1. No.

<2 and 8. Yes, under clause 12 of the Lef fers Patent becanse this suit is not -

a suit for Jand, and the causc of action has arisen partly within - the limits of
the ordinary original civil Juusdlcnon of this Court, and the leaxe of the Coart
under clause 12 has been obhmed - - :

4and 5. Unnecess: ary to dcmde

The Full Bench being equally d1v1ded in oplmon‘

records mo finding as to whether the mortgage suit

referred to in Question No. 2 could be maintained under .

clause 12 if no part of the cause of action arose: within

- the above limits, but the defendant (as in the present '

“suit) dwelt or carried on business or personally worked

- for gain within such limits at- the commenuement of

- the suit.

v 'Tbe jndgments are given: hele‘tftel as follows —
MARTEN, C. J., p. 521. 7
FAwWCETT, J., p. 571,
"KEeMmP, J., p. 630.
- MiIRZA, J., p. 653. "
- -BLACKWELL, J., p. 672. -
- PATKAR, J., p. 686. =
TALEYARKHAN J., p.. 706.
' C.A. V..

/MARTE\I C.J.:—The ﬁrst and punmpal question of '-fj

~ the five questions submitted: to thls.Full Bench-is?

% Whether a suit brought by a mortgagee of land to-

- 1926-27
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enforce his mortgage by sale isa Smt for land’ within
the meaning of clause 12 of the Leétters Patent.” It
-will be noticed that the question has been deliberately
confined to enforcing a-mortgage by sale. That is the
relief asked for:in ‘the present suit, and that is the
relief ordinarily asked for on the Original Side. Indeed
it was even said during the hearing that many Judges

‘in this Court have refused to grant foreclosure at all.

And personally I do not remember any case in which I
-was asked to pass a foreclosure decree, although I must
have had hundreds of mortgage suits Defore me at _
various times during the last ten years.

2. Clause 12 of the Letters Patent runs as follows :—
“ And We do further ‘ordain that the said High Court of Judicature “at
Bombay, in the exercise of its ordinary original civil jurisdiction, shall be
efniaowered to receive, try, and determine suits of every descriptiou, if, in the

- ase of suits for land or other immoveable property such land or property shall

be situated, or in all other cases if the cause of action shall have arisen, either
wholly, or, in case the leave of the Court shall have been first obtained, in part,

“within the local limits of the ordinary original jurisdiction of the said High

Court, or,if the defendant at the time-of the commencement of the suit shall
dwell or carry ‘on business; or peréonal]y ‘work for gain, within such limits ;
cxcept that the said High Court shall not have such original jurisdiction in
cases falling within the jurisdiction of the Small Canse Court at Bombay, in

" which.the debt, or dxmng, or value of property med for dves not exceed one

hundred rupees.”

3. It will be seen that clau%e 12 divides suits into at
least two branches, viz., («) suits for land within the.

jurisdiction‘ and (b) all other suits where the cause of

_action arises vvholly or partially within the jurisdiction,
provided in the latter case the leave of the Court is

" obtained, or the. defendant dwells or works for gain

within thejurisdid-ion. For the present I omit from
consideration’the possibility of construing clause 12 as

- containing two other. branches, viz., (¢) where part of
~the land is within-the jurisdiction and the leave of the

Court is obtained, and (d) where all the land is outside

' thejurisdiction or the whole_ cause of- action arises
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outside the jurisdiction, “but yet the defendant dwells

or - works within -the jurisdiction. = Confining then
~ clause 12 to the first two branches (a) and (D), then if.

 the present suit is one for land, it cannos be brought
in this Court, dsthough the defendant dwells within the
jurisdiction, the whole of the mortgaged land is situate
without the jurisdiction. If, however, the present suit
is not a suit for land, then it can- be brought in this
Court with leave, for undoubtedly a part of the cause of
‘action arose within the jurisdiction inasmuch as the
-mortgage in question was effected by a deposm of deeds
‘made within the jurisdiction.

- 4. In this connection section 39 of the Tmnsfer of“

Property Act provides that :—

“Nothing in this section shall be deemed to render invalid mortgages mnde

“in the towns of Calcutia, Madras, Bombay,...by delivery-to a creditor or his
agent of dncumum of*title to immoveable property, with intent to c1cf1te a

secu*m therenn.’
It will be noticed that section 59 does not confine the

“mortgaged property to property within Bombay. And

it is not disputed that in Bombay a valid mortgage is
created by the deposit there of title deeds relating to
land - outside Bombay.™ (See Lazman Ganesh v.

Mat/mrabm(”) Accordingly, leave under clauae 12 of
the Letters Pdtent was granted Dby the Coult_ in the.

present case on the assumption that the case fell witlin

the second branch () of clause 12 of. the. Letteza Patenb\

‘and not the first branch («).

5. There is no other clause in the Lettem Patent 111
-which the precise words . *“suits for land or other
immo¥veablé proper ty ” are used, but clause 14 refers to

« causes of action not being for land or other immove-

able property ”. That clause runs as follows —
“ And We do fuxthel oxdam that where’ plamtxff Las several causes. Qf nctlon
‘ against defendant, such causes ofaction not being for land or other iinmoveable

ptopex ty, and the said High Court s]ml] ]mve original Jurisdiction in réspect Of

T (1913) 38 Bon) %9 at p 376.>
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one of quch causes of action, it shall be h\\]ul for the said High Court to eall
ot the defendant to show causs why the several canses of action should not be
joined together in one suit, and to make such order for trial of the same as to
the said High Court slxall geem fit. "

Consequently, if a cause of actxon is for land or other
immoveable property, then the joinder of the several
causes of action otherwise permitted by that .clause
cannot be justified therennder. Further, section 16 or
17 of the present Civil Procedare Code cannot be relied

. on, for those provisions do not apply to this High Court

in the exercise of its original civil jurisdiction. (See
section 120.) And though Order II, Rule 4, prohibits -
the joinder of any cause of action *with a suit for the
recovery of” - land with certain exceptions, yet it
“expressly provides (as does R. 8. C., Order XVIII,
Kule 2) that nothing in this rule is to be deemed to

' prevent any party to.a suit for foreclosure or redemption

_from asking to be pub into possession of the mortgaged
propertj S : : -
" The, main questions, therefore, before us are

' (1) what is the true nature of a suit to enforce a

mortgage by sale? and (2) what is the true construction
of the words “suits for land ”?" On tke first point there
-are at least two opposite views. The one view is that

- a mortgage consists of-two elements, the debt and the
© security, but that in the eyes of the law the paramount-
element is the debt, and that on this consideration the
- whole baSIS of the,law of mortgages is based whether in

“India or in En tﬂand Consequently, a suit to enforce a

mortgage by sale is one primarily to obtain the pay-

‘ment of a mortgage debt either directly from the mort-
_ gagor ‘or indirectly from the proceeds of sale of the -
~mortg gaged ‘property, leaving only the surplus proceeds,

- il any, for the nmrtgagor, The opposite view is that-
~~the main object of a mortgage suit is to get at the land,

55

“whether the actual remedy adopted be by foreclosure
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.or by sale: that the very fact that a qmt is brought - 1926-37
means generally that a mortgagor has refused- or is HATIMBHAT
‘unwﬂlmg to pay. and that rwcordmgﬂy it ig the secuuty HASSANALLY,
itself which is to berealized by the process of the Court. Friwmoz
- If the relief asked for is for foreclosure, then the result — BPUWEE
of the foreclosure decree is to transfer the whole of the
- intevest in the property to the mortgagee. If,- on the
“other hand, the remedy adopted is that of sale, then by
means of the Couart’s action the property is transferred,
-and though it be to a third party, yet nevertheless it is
“the land which has been operated on by means of the
~ process of the Court. : :
8. As regards the second point, there are alsoat le%t
-~ two opposite views.. One is that these. words mean
suits for the recovery or delivery of land. The other
- view is that the words are wider and should bs con-.
~strued as. meaning “suits relating to or concerning
land ”; .- Midway between these two extreme views-
comes a thiird view, viz., that the expression means
“substantially suits for lands, or suits whose primary’
" object isthe acquisition ofland or some interest therein”.
9. This is an outline of some of the main arguments
~presented to us. But the discussion has covered an
extremely wide field ranging in fact over the history
~and .procedure in connection with the law of mortgages
both in England and in India: for over one hundred
years. So, although it may be urged that- the real ques-
tion.for our decision lies in a nutshell, viz., what is a
mortgage suit and what is a suit-for land, yet what was
said by Lord Macnaghten with reference to the rule 'in
Shelle;l’s case in his famous judgment in Van Grutten-~
v, Foxwell‘l) seems app051te in the present case, viz,
(p. 671) —
o But it is.one thmfr to_put a case hke Shelle) s ina nutbhe]l and another:
~thing to keep it there. -In spite of the simplicity of the view which counnend-

Ced itself to Mr, Hargrave and Lord Thurlow, and w hich, mdeed was - nev er at
1t [1997]A C _658.
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any tlme wholly obscured there grew up a mass of decxslons $0 numerous and
so perplexing that, in Lord Eldon's opinion, * the mind is overpowered by their
multitude and the subtlety of the distiuctions between them " "

‘10. On the present hearing about one hundred
authorities were cited to us. But in a case of this
extreme importance, I in nowise grudge the time
involved. On the contrary the Court is much indebted
to the Advocate General for the mortgagee, and to
Mr. Mulla and Mr. Setalvad for the mortgagor, for

- their clear and able arguments, and their industry in

bringing to our attention all material considerations.
11. Taking then the first point, I think this is a case
where we must go béck to first principles. It is clear
that a mortgage consists of a debt and a security, and
further that a suit to enforce that security necessarily
relates to both the debt and the security. It is-also
clear that, by English law, of these two elements, the
debt is regarded as the primary, and the security as the
secondary element. All that the mortgagee is
absolutely entitled to is his money. If he gets his.
money, he must restore the security, for his interest ‘in

~ the security is always subject to redemption. On those -

principles are based the leading doctrine, “Once &
mortgage always a mortgage”, and the prohibition,
against ~clogging the equity of redemption. (See
Samuel v. Jarrah ‘Timber and Wood Paving
Corporation.™) '

12. Over one hundred and twenty years ago Lord

) Eldon in Seton v. Slade: Hunter v. Seton® has thus
stated the law, viz. , (p. 278):—

" Po say, time is reg rded in this Coult as at law, is quite impossible. The ~
case mentioned of 8 mortgage is very str011g an express contract under hand
‘and seal. - At law the mortgagee is under no obligation to reconvey at that
pqrﬁcular day ; and yet this Court says, that though the money is~not paid at
the time stipulated, if paid with interest at the time are- conveyance is demf\nd
ed there shall be a re-conveyance ; upon this ground that the contract is in"
this Court cormdel ed & mere loan of money, secured by a p]edrre of the estate _

01 T1904] AL C. 323 at pp 326-7. (2) (1802) 7-Ves. Jun. 265.
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But that is a doctrine, upon which this Court acts agamst what s the prima
facie inport of the terms of the agreement itself ; which does not import at
- law, that, once a wortgage, always a morigage ; but Equity says that ; and the

doctrine of this Court as to redemption does give countenance to" that strong
declaration of Lord Thurlow, that the agreement of. the parties will not alter

it ; for I take it to be so in the case of a 1f10rtgage ; that you ‘shall not by
special terns alter what this Court says are the special terms of that centract. ”

13. So, too, in 1816 in Quarrell v, Beclrjord(‘) Slr

Thomas Plumer stated at p. 278 :—

*“What is a Mortgage ? Eweryhody knows, it cons1sts of two thmgs ; it s

a personal Contract for a Debt, secured by an Estate, and, in Equity, tlie
_ " Estate is no wore than a Pledge or Security for the Debt ; the Debt is the
- Principal—the Estate is the Accident. Whether the Mortgagee is, or is not,
“in Possessmn of the Pledge, his right is plemsely the same, with this

dlfference indeed, that he has never any right,. in Equity, to the Estate,

except as a I'und to pay him his Debt ; for every other purpose, the Estate is
. the Estate of the Mortgagor, and when the Delt is paid, all the Mortgagee’s
right and interest in the Estate ceases ; be has -then the legal Estate ouly, and
not a beneficial Interest in it....All the Cases treat . the Mortgagee, as soon as
he is paid, as becoming a mere naked Trustee, holding the legal Estate for the
beneﬁt of the Cestui que Trust, the Mortgagor.”

- 14. Inext turn toa modern text book Halsbmy E

Laws of England, Vol. XXI, p. 70, where the law, in my
opinion, is concisely and accurately stated :—

“ A mortgage consists of two things. It is a personal contract for a debt

and an estate pledged as a security for the debt. Every rhortgage implies a

- debt and a personal obligation by the mortgagor to pay it...Incident to every

mortgage is the right of the debtor to redeem, a right which is called his

‘equity of - redemption’, and which continues notwithstanding that the mort- .

gagor fails to pay the debt in acc()fdgmee with the proviso for redemption.

"This right arises fromn the transaction being considered as a mere loan of .

money secured by a pledge of the estate.”

"Then the note (g) says:—

“ At commion law, unless the mortga gor strictly comphed as to time and -

place with the condition of payment, he forfeited his estate, ‘which became the
" absolute property of the mortgagee....From early times, however, the Courts
of equity held that until foreclosure by order of ‘the Court the mortgagor,
. by applying within a reasonable time and o{fermcr to pay principal and interest
and all proper costs, might redeem the estate forfeited at law [Emunuel
= College (Master, dc.) v. Evans®].  As the right was only enforceable in the
_ Courts of eqmty it was called the ‘ equity of redemptlon’ ”

M (1816) 1 Madd. 269. . @ (1625) 1 Rep. Ch. 10(18)

/
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1926:37 © "15.  As regards Indian law, if we turn to the Indian
"Hammeoar  Lrustees Ac‘, 1866, and the Trustees’ and Mortgageées’
HASS“:ALL," Powers Act, 1866, we find the Indian Lemslatnre

Franzoz  applying mauy of -the remedial provisions of the-

EvuLire Trustee Act, 1850, (13 & 14 Viec. e. 60), the Trustec
Act, 1852 (15 & 16 Vie. c.-53) and Lord Cranworth’s
Acb (23 & 24 Vie. c. 140) to Indian mortgages and
trusts. The preambie to the former Indian Act states
that it is expedient to consolidate and amend the laws
relating to the conveyance and transfer of moveable and
immoveable property in British India vested in mort-
gagees and trustees in cases “to which English law
is applicable”.” And the interpretation clause 2
provides that :— - :

* ¢ Mortgage ’ shall be applicable to e\'er) estate or interest in nmnmefzble
or moveable pmpelty w]nch \wonld in the High Comt be deemed merely a
security for money.”

This definition is taken dlrect from section 2 of the

Trustee ‘Act, 18530, except that “the High Court” i
substituted for “a Court of Eqmty Clanse 3 prowdes
that :— -

*The powérs and authorities given by this Act to the High Courts shali and
may be exercised only in cases to which English law is applicable, and may be
exercised with respect to property within the .local limits of the extraordinary_'
original civil jarisdiction... '

The Act then confels various powers on the ngh
~ Court, including. vesting orders.in lien of a conveyance .
~ in the case of a trustee (section 18) or of- a Court sale
“of land (section 32). . _ '
"16. It will be noted that section 3 e‘{pressly refers to
*“émtraordmm*y ” original civil jurisdiction. That is
“a jurisdiction gjven by clause 13 of the Letters Patent,
~and is far wider than the ordinary original civil juris-
“diction given by clauses 11 and 12 of the Letfers
“Patent. ~ Clause 13 gives “the High Court in. effect -
]umsdlctlon over the whole of the Presidency, viz.,
power to remove and to try and determme as a Cour
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within or without the Presidency of ,Bombay &,ubject

- to ity superintendence”.

-17. The other Act, viz., the Trustees’ and Mortga
zees’ Powers Act, 1866, is confined by section 45 to
property within British Iwdia, and to cases to which

“English law is apphmble It contains a somewhat
“similar preamble, and the definition of “ mortgage”
includes “every instrament by virtue whereof immove-
able property is in any manner conveyed, pledged or
charged as security for the re-payment of money or
.money’s worth lent, and to be reconveyed or released

on satisfaction of the debt”. This latter definitionis
taken {rom section 25 of Lord St. Leonard’s. Act (22
& 23 Vie. c. 35). i

18. ft. was hLeld by Mr. Justice WVest in In re

Kdhandas Narrandas® that under the former Act the.

. High Coart has power to appoint new trustees of a
Hindu charitable trust. And this decision was followed

o

by myself in Lang v. Moolji and Bhagwan®. The

of extraordinary original jurisdiction any suit being or -
falling within the jurisdiction of any Court whether

view taken by the Bench in each case was that

English law was “applicable” although the parties
were Hindns: and that consequently a Hindu trust

-'could enjoy the beneﬁts of that Act. Mr. Justlce
'V\Tnst s instructive judgment should be “re ead in 1ts'A

entuetv but 1 may quote one p‘xssq e at p. 178, viz.

!

41 think that ‘the E uﬂhsh Jaw’ was applicable’ in 1866-to all caaes‘ mr;
which peculiarly eqnitable doctrines had obtained recogoition in the relations.

" between the _native iuhabitants of Bombav “Those dcetrines cduld not,

consistently with the statutes. and the clarter, be employed to subvert the
pative substantive laws, but they afforded a means.of continually aweliorating
them, aud so preventing their desvetude by a system of rules botrowed from

the Euglxvh Cuurts of Equity.”

-19. 1, therefore, regard ‘these two Acts, viz., the

Indmn Trustees A(t 1866, and the Trustees’ fmd Mort-

~ gagees’ Powers Act, 1866 as affording clear legislative.

M (1881) 5 Bom. 154. S0 ®(1919) 21 Bow. Lo R 11110
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recognition of the applicability of the English law of
mortgages in certain cases whether within or without
the. Presidency town of Bombay. The English law of

“mortgages can in no way be said “ to subvert the native

substantive laws™ if any on the subject. On the con-
trary, one main ob]ect of Inglish mortgage law is
protection from wusury; and the necessity for that-
protection is at least as great in India as in England.
Many competent people would indeed say more so.
And in our Presidency, the Dekkhan Agriculturists’
Relief Act, 1879, has extended that protection in a

‘marked degree. Mortgage suits aguinst an “agricul-

turist ” must be brought in the local Court (section 11),
the real nature of. the transaction may be enquired into
and accounts reopcned (sections 104, 12 and 13), pay-
ment by instalments ordered (section 15B) and only
simple interest allowed at the rate allowed by the
Court [section 13 (e) ]. :
20. . Next, if we tiurn'to the Transfer of Property Act,
1882, which was applied to this Presidency -as from
January 1, 1893, although section 58 defines a mortgage
to be ‘Zt_he transfer df an interest in specific immoveable

‘ property for the purpose of securing the payment of

money advanced or to be advanced by way of loan”,
&e.—a definition on which Mr. Mulla. for the mortgagor

‘stro'ngly relied—yet the subsequent provisions ‘in
~sections 60 to 101 are in effect the English law of
“mortgages, including in particular the mortgagor’s
- right of redemption (section 60), though certain excep-

tions are made on a few points, such as consolidation -

‘f(secuon 61), tacking (section 80), and the ‘effect ot &
;,.-mortgage ‘to. secnre further advances (section 79).
‘These sections include, however, the English 1ulu as
“to malshalhnﬂ secuntles (section 81).

- 21. - 'As a matter of hlstory, it would appear -that ina

certain class of mmtgages tue mofussil Courts prior to
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 the 'Incifan- High Courts Act, 1861,” were disposed ‘to
-adopt the old common law rule and to hold that if the
mortgagor once failed to redeem on the date specified,

then he'could not recover the property. This decision )

“was arrived at, although the Regulation No. 4 of 1827,
section 26, required the Company’s Courts to act
- according to justice, equity and gvod conscience in the

- absence of a specificlaw and usage. After the Indian

High Courts Act was enacted, the Bombay High Court

held this practice to be erroneous (see Ramji Tulkaram

v. Chinto Sakharam®, and Shankarbhai Gulabbhai v.

Kassibhai Vithalbhai®)—a view which can hardly be’

supported having regard to the Privy Council decisionin
Thumbusawmy Moodelly v. Hossain Rowthen®. But
the contest between the letter and the spirit of the law
in this limited class of cases was finally put an end to
Ly the Transfer of Property Act, 1882, if not before, and

thenceforth it was clearly established that the mort-.

' gagee did not hold .the property absolutely, but only

subject to redemption. In other words the equitable

. principle of “onee a mortgage always a mortgage”
applied to all mortgages throughout this Presidency.
" Indeed as regards “agriculturists”, as defined in the
- Act, the Dekkhan - Agriculturists’ Rejief Act, 1879,
+ extended that principle in a marked degree as I have
already shown. But to avoid any p0851ble misunder-
standing I should add that this Act does not apply in
the present case, nor do the questions submittéd to us
relate to cases where the defendant establishes that he
is an agriculturist. ‘ T

2 922; "A good illustration of the primary 1mportapce
of the debt as compared with the- security is derived
from the devolution of the mortgagee’s interest on
“death. - It is clear that under English law (prior to the
.. @ (1864)'1 Bom. H. C. 199. @ (1872) 9 Bom. H. C. 69.
: -3 (1875) 1 Mad. 1.
JILRS8&9—2 '
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new Acts) the interest of a mortgagee was regarded as
an interest in movegbles and not in immoveables, and
that consequently it passed to his néxt of kin, and not

“to his heir-at-law, Thus, in In »e Loveridge : Draylon

v. Loveridye®, Mr. Justice Buckley says (p. 868) :—

*“Regarding this atter upon. principle, it seems to me that the property is
for purposes of devolution to be treated as personalty. The testator at the
time of his death was entitled to. the mortgage - debt, which was personalty,

" and as security for'that the land was vested in him subject to redemption.

The estate i the land descended to the heir ; but at the moment of the
testator’s death the heir was, as it appears to me, culy a trustee for the legal
personal represeutative, who was entitled to the debt and to the beneficial

interest in the land in respect of the debt ” ) ]
- 23.7 So, too, in Halsbury’s Laws of England,
Vol. XXI, at p. 184, it is stated :—

“3o long as the equity of redemption is not released or foreclosed or extin-
guished by-lapse of time, the mortgagee’s interest continues to be personal

"estate, notwithstanding that be may have entered into possession.”

In this Cours in Tarvadi Bholanath v. Bai Kashi®
Sir Lawrence Jenkins and Mr. J ustice Chandavarkar
held a'mortgade”debt to be moveable property within
the meaning-of . section 263 of the Civil Procedur
Code of 1882,

24, I, howevel a decree for fmeclosure 'tbsolute is

" made, then its effeab is thus stated in Halsbury Vol. '

XXl atp . 294 - —

“The eFfect of the order for foreclosure absolute is to transfer the equitable

-estate of the’ mortgagor to the ortgagee, and the mortgagor has thencaforth

D) intereﬂtvin the pxoperty The mortgagee holds the mortgaged property as-
absulate owauer in lieq of the mortgage money, and, if 1t is real estate, he holds
it as such and not as personalty.” ‘

25 bo much for the mortfrar“ee It is equahy clear
that the mtelest of the mortgagor, notwmhstandmb' the
creatlon of the mortgage, remains, as before, immoveable
property, “and *descends as such on his death (See
Halsbul y, Vol. XXI p 146.) :

(1) [1902] 2 Ch 859. = ‘ - (1901) 26 Bom 305.
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26. If, then, as I hold to be the case, both in England
and India the primar y element in a mortgage is the
debt and not the security, what is the primary element

in a suit to enforcesn mortgage b} sale? "Now, here the -

‘detailed relief really asked for is (1) an account of what

is due to the mortgagee for principal, interest and costs
under his mortgage, and (2) an order- that in - ~default of.

payment of the mortgage debt by a certain date, the
mortgaged property or a sufficient portion thereof may

“Dbe-sold Ly order of the Court, and that the mortgagor
- may be ordered to execute a conveyance of the prOpe;chy'
to the-purchaser at such sale, and that the proceeds of.

“sale may be applied first in payment of the mortgage

“debt, and secondly as to any balance in payment to the’

mortgagor.  If the mortgagor pays within the time
limited by the order, or as subsequently extended,
“then there .is .an end of the suit. In that case the
_mortgagee in no sense recovers or gets any land. On
the contrary he has to 1econvey any interest in the
~mortgaged land. which he may have to the mortgagor. .

27, . If, on the other hand, the. mortgagor does not

—pay within the specified’ time, then equally so the .
mortgagee does mnot recover or get the land. That -

passes to the purchaser under a conveyance whieh " the
mortgagor is compelled by the Court’s order to execite.
The case'is to some decrea different if foreclosure is
the remedy given, for in that case the ultimate result

‘is that a mortgagee acquires the sole interest in the .
land, whereas previously he had only an .interest -

subject to redemption. But that, as T have ‘already
-stated, is not the precise question we have to determine

here, and, therefore, I donot pursueit further. Similarly,

the fact. that a mortgagee ‘may get leave to bid at the
‘auction, and thus 1nd1rectly become a pmchaser of the
property, is to my mind immaterial in considering-the

‘present question., —;In that event he would acquire the -
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land qua purchaser like any third party and not qua
mortgagee.. Nor does the existence of a second mort-
gagec (if any) make any substantial difference in this-
respect. He may not be personally liable to the first
mortgagee, but he may yet have to execute a conveyance
to a Court purchaser, unless he pays the first mortgage.

. 28. It has been pointed out by my brother Fawcett

- that Order XXXIV, Rule 5, merely directs that the

Court is to pass a decree that the mortgaged property,
or a sufficient part thereof, be sold, and that Order XX1I,
Rule 92; provides that ¢the 'Coﬁrt shall make an
order confirming the sale, and thereupon the sale
shall become absolute”. He farther states that the
p1act1ce in the mofussﬂ Oomts is to be content Wlth
the order conﬁlmm(T the sale and not to require
any conveyance. But, however that may be, the rules

. on the Original Side are quite clear in that respect.
~ They set out in detail the procedure to be -1dopted.

by the Commissioner or Master in Equity for carrying
out an order for sale. (See Rules 417—490.) Rule 460

4e‘<p1ess1y gives the Court purchaser a right to a
_conveyance, which by Rule 463 has to be settled by

the Commissioner if the parties disagree. Rule 465

provides for enforcing the execution of such a convey-
~.ance. _The foregoing rules relating to sales by the

Commissioner are expressly made applicable to sales
by the Court under Order XXX1V, Rule 5; and
Rule 532 gives the right to a purchaser to obtain a
certificate of sale and also at his own costs, a convey-

;';ance 1rom the mortgador Fuarther, the form of. ordi-
~mnary’ condltlons of sale set out at page 326 of the
. Rules plov1des in condition 8 for the e‘cecutlon of a
conveyance to the purchaser. ‘

29, It WdS not eéven suggested at the bar that these ‘
rules are ultra m;es Section 104 of the Transfer of-
Proper ty ACL glves express power to. the High Court to'
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’,_fmme, rules for cai'rying out the provisions contained
- in Chapter TV relating to mortgages. Our Rules 541—
955 ave framed ‘thercunder. TFurther, under clause 37

of the Letters Patent of 1865, this Court has power to -

make rules and orders for the purpose of 1eguhtmg all
, ploceedlngs in civil cases which may be bmught before
the Court, provided that the Court shall be guided in
: making such rules and orders as far as possible by the
provisions of the Code of Civil Procedure. But, in
my judgment, the rules in question are in no way
-inconsistent with Order XX XIV, Rule 5, or Order XXI,
" Rule 92, as has been suggested by my brother Fawecett.

- They are mere machinery for making effective the
. order of the Court. In fact they run on the same
general lines as the rules prevailing under the Iinglish -

Chancery practice, except that unfortunately here we
‘have no conveyancing counsel to advise on title. That
‘arduous work in fact falls upon ‘the Master in Tquity
himself. Apparently in the mofussil, the title is not
. investigated by a purchaser at a Court sale at all—so it

~issaid.  But there the value of the land is often trifling

- compared with that in the average High Court suit. -
30. 1It, therefore, comes to this that the relief in a

il
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mortgage suit on the Original Side is really obtai;iecl‘»

by means of the per\sdnalyobediehce” of the defendant
to the Court’s orders, to borrow a phrase from the

proviso to section 16, Civil Procedure Code. Norm- -

ally the 'order confirming the sale does not operate

as a conveyance under the practice on the Original ‘.
Side. The purchaser is cleally entitled under Rules460 .

and 552 to a conveyance as well, and that conveyance
is made by the mortgagor through his personal obedi-
ence to the orders of the. Court. If the mortgagor
De unwﬂhng to execute the conveyance then I take it

he may be imprisoned for contempt of Court, or alter-.

natlvely the CO}Dl‘IllSSIOIlel may execute it for him

-
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under Rule 465, or there may be a_vesting order under
section 32 .of the Indian Trustees Act, 1866, which, by
the express terms of that section; is to have the same
effect; as a conveyance. _

-~ 31. If the purchaser is content with an order con-
firming the sale, that is his choice. In Eungland he
‘would not, for this order would merely confirm the
auction and not effect a conveyance. So, too, I think
that <in dealing with valuable properties- such as we
are accustomed to in Bombay, the purchaser would
normally require a conveyance. And in particular

would he require this in a sale of foreign land. I have

consulted the Commissioner Mr. H. H. Wadia on this.
‘poinb, and he informs me that “purchasers at Courb
sales of mortgaged property almost always require a
conveyance ”, and he has been good enough to refer me
'to condition 8 of the uqual conditions at Courb sales
aheqdv cited. -

32. Nor, I think, need one be troubled by the fact
that the decree may enable the purchaser to be put in
possession of the land. It is in any event the purchaser’
‘who gets poqse%slon and not the miortgagee. - This,
too, .can -be effected by an order in personam on the
“mortgagor. - If in India there are facilities for sendmg
the decree for execution by another Court, this does
‘not affect- the essential qualities of a mortgage suit.

" As T have already pointed out, Order IT, Rule 4, does

‘not pI‘Ohlb’t possession being asked for in a mortgage

\ sult. Nor is it essential to the validity of a mortgage
~.snit relatmg to land outside the jurisdiction that every

"félief,should be available tofthe plaintiff which he

:~ could claim if thé land was situate within the jurisdic-.

_tion: ~ For 1nstance. practical -difficulties not unfre-
quent]y arise in debenture holder’s actions brought
in the English Courts in relation to. lands abroad,
“where the local laws, mqmre reﬂlstratlon or perhap%
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prohibit foreigners from. being on the register. In
those cases the English Court does all it can do, and 80~

would the Original Side heye in an appropriate case.

33, Accordingly, with all respect, I disagree with - e
3 o DULJIEE .

the contention that though the English Courtsact in

personam in mortgage suits, the Original Side here

does not .do so, but. acts directly and solely upon the
land itself. Modern rules may give facilities for avoid-
ing the actual imprisonment of the ‘defendant. The
English Courts also have power to make vesting orders
or to nominate a person to execute a convevahde on
bebalf of a- disobedient defendant. (See Trustee»Act

1830, sections 20 and 30, and Trus’ree Act, 1893, sec-
tions 30 to 33.) This does not mean that m,mortgage

“suits the English Courts no- longer act in personam,
or cease to base their jurisdiction on that principle.
"So, here, Rule 465 is not exhaustive. "The purchaser

may still, I think, insist upon a conveyance by the
" mortgagor himsell. And even if he does not, thenthe -
'allegcd operation in the mofussil of Order XXI, -
‘Rale 92, would only have much the-same eﬁect asa-

vesting order or as a conveyance execmeu bv a nomlnee
appointed by the Court. Sl

34. In this connectmn it must be borne in mmd that,“
0fpnemlly Qpedkln” this High Court has suecceeded to

the- Juusdlctlon conferred upon  its I‘IL(ICCGSSOI' the

Supreme Court by the Supreme Court Charter, 1823,"
‘(see séction 11, Indian High Courts Act, 1861 ; clause .18,
Letters Patent, 1862.; clause 19, Lettery Patent 1865
and sections 106 and 130, Governmenh of India. Act,
1915).  And under clause 36 of the Suple*ne Court-

Charter, 1823 (counting the clauses from the operative
part and neglecting the recitals), the Su{jrcme Court
was expressly made a.Court of Equity, and given an

equitable jurisdiction corresponding . to that of the
Court of Ohancery 1nr=1udmfr in partlcular povver to =
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1926-27 summon the pdltles and to ““compel...obedience to the

Hamwsuar  decrees and orders-of the said Court of Equity”. In

HASS'XT'ALLY effect, therefore, this Court or its predecessor has
Fravroz  been administering an equitable jurisdiction i per-:
EPULIBE  ohmam for over one hundred years.

35. At the same time it must be pointed out that
though under clause 19 of the Letters Patent, 1863, the -
law or-equity to be applied in each case coming before
the High Court in the exercise of ils ordinary original -
civil jurisdiction is the law or equity which would
have been applied if the Letters Patent had not been
issued, yet I take it that clauses 11 and 12 govern the ,
local'limits of the Court’s jurisdiction. In other words "
the Court must first acquire jurisdiction under claunses 11

- and 12 before applying the law or eqﬁity applicable- -
under clause 19. Further, it is clear that those local
limits are Iiot so extensive or at any rate are differ ent
from those stated in clause 23 of the Supreme Court:

" Charter, 1823.

- 36. Gounsel for the mortgagor approached this
" question differently from the line of argument suggested
by my brother Fawcett. They contended, first, that
the definition of mortgage in section 58 of the Tmnéfer
.of Piopel ty Act shows that in India- the primary -
element of a mortgage is the land and not the debt, and -
that hence the whole law of mortgages is subst‘mtlallv ,
~different. Secondly, it was urged that in any event
this €ourt does not and cannot apply the same doctrine
of in personam as the English Courts -of Equity do,
“because the English Courts only pass mortgage decrees
affecting foreign land, if they can find the defendant
© . within the'jurisdiction and that in that class of suits
‘they do not give leave for service out of the jurisdiction.
On the other hand, it was fuoued that under clause 12
of the Letters Patent, if mmtg‘}ge suits are not suits for
land, then, provided the whole cause of action arose.

AN
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Wlthm the ]uusdldwn it would not; ‘be necessary to®

obtain the leave of the Court to sme, mor meed - the,

mortgagor be within the jurisdiction. Consequently, it
was urged that the Dnghsh equity jurisdiction depends
on the defendant being within the jurisdiction, but the

jarisdiction under clause 12 does not necessanly_ do so.

37.. As regards the first point, I am satisfied that the
definition in section 58 has no such wide-reaching
effect as is contended. The subsequent clauses of the
Transfer of Property Act, asIhavealready said, enactin
effect the' main provisions of the English law of mort-
gagesand indeed amongst the descriptions of moftgages,
'section 58 (e) relates to an ‘ English mortgage”. -1t

‘would indeed be strange if an Hnglish ‘mortgage was'

thus to be deprived of its main characteristic. - It was

~ “also pointed out by the Advocate General that section 8~

. provides ghat a transfer of property passes all the

. ‘interest of the transferor in the property “and in- the:

_ legal incidents thereof”: and that such lncu]ents
_include where the 1)1op¢r_ty is a debt or otheracticnable
claim “the securities therefor” (with certain excep-
tions). This section seems again to recognize that of
'-_the"tvvo elements, viz., the debt and the security, the
“debt is the primary one—a view which I have already

~ pointed out is ‘strongly supported by the definition of
- mortgage in the Indian Trustees Act, 1866 and to some

degree by the conespondlnﬂ definition in the T1ustees

and Moxtmﬂees Powers Act, 1866.

38.. As regards the second point, it is true that there

-are some valntlons between the English practice and
the practice of the H}gh Court. The English practice
as to:service out of the jurisdiction is regulated by what
isin effect n Code, viz., Rules of the Supreme Court,
Order XI, Rule 1. But the facilities thereby given for

service out of the jurisdiction have from 'time to time-

been extended, and can in no way be said to be finally
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ixed. Mr. Sutalvad cited-to us a passage out of Pigott:
on Service out of the Jurisdiction to the effect that
originally the Courts of Equity used to give leave for
service out of the jurisdiction. Then if the defendant -
appeared, well and good ; but if he did hot, the suit
could not proceed, as any decree could not be made
effective.  Assuming that to be so, that would only.
mean this that the Chancery Court was prepared to
exercise jurisdiction relating to any land, but that in
fact it did not do so unless its decrees could be made
effective by a process-against the person of the defend-

‘ant himself. This is analogous to the practice of the -

Chancery Courts in other respects which, ‘for instance,

"will not usually pass a decree for specific performance
_of a building contract, although thisrule is not without

exceptions. - (See Kerr on Injunctions, 4th Edition,.

- p. 359.) This is because it considers that normally it

cannet properly supervise the carrying out of such a
decrce. It may well be that under the present Rules
of the Supreme Court, Order XI, Rule 1, although they '
have been _extended from time to time, the Court either

" cannot or will not qwe leave for service out of the

3u11bdict10n where.tlie mortgage is one of foreign land,

‘and the sole defendant is out of the jurisdiction.

But what is thonght proper in this respect as regards the

- Englisly Courts as compared with the Courts of Scotland

and Jreland on the one hand, and the Courts in Conti-

~nental countries, such as France and Germany on the -
. other hand, does not necessarily apply to matters in
wIndia between the Clt) of Rombay and land twenty or
: thirty miles out or on the other hand to land in other

‘Premdeﬂme ~There is at any rate no difficulty as
= regards the termtoual ]m'lsdlctmn in British India, as 1‘;

ithere s, sa.y, in the cqse of France.

39 Accozdmwly I do not propose to go into any -
furtuez}detaﬂs on this point, interesting though they .
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may be. I, therefore, do not deal with the various

English Acts cited at the bar tracing. historically the
evolution of service out of the jurisdiction. I may;

“however, refer to Duder v. Amsterdamsch Trusiees g
Kantoor®, Wher although the mortgage suit related -
to land out51de the Jurmdlcmon Mr. Justice Byrne gave.

leave for service on the defendant outside the jurisdic-

tion, because his co-defendant was properly served.

within the+jnrvisdiction. This case shows that. the
jurisdiction of the English Courts is iiot,;]ecessarily
ousted by the absence abroad of a defendant in a
mortgage suit. %ilni](llb',' in szzl;*rcw v. The Great

North-West Central Railway Company®, the bonds
were charged on Jand in Canada where the defendant

Company wasregistered, hut the trustees for the bond- -
holders were served in England, and it was held by -
the Court of A ppeal that the Company was a necessary =
-and. proper party, and that accordingly leave should 1;;3”"'
‘given for service out of the . jurisdiction although the-
plaintitls sought to have their charge. bn land ontsmo}'_

the jurisdiction enforced by foreclosure or sale.

40. In this Court service out of the jurisdiction is.
regulated by clause 12-0f the Letters Patent.  We have

‘no provisions corresponding to - the buplemo Court

Rules, Order XI, Rule 1. Bat unless the whole “cause -
of action arises in Bodev the leave of the Court has:

to be obtained to a mortgage suﬁz where: both lhé land

and the defendant are-out of the 3uhuhctlon Accord- -
mgl ,in my opinion, ﬂhS leave is a safegnard.intended
by the framers of the Letter“ Patcnt against an unfair
-use of the 3111‘1sdlct10n in morrgage as-‘well a.; in other .

‘%Ulw

Y [19(»;1‘2 Ch. 132. @ (1ggq) 14 T. L. R 448

41.7 Tt was, Lou ver, copten(.ed that the cases wmhb
arise where the whole causé of action arose in- Bot nbay.
Tt was. said 11}&1: 1f the moﬂgwe was e\ecuted m"f
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Bombay, and the money was paid and to bLe repaid in
Bombay, then the whole cause of action would arise .
there, and that no leave of the Court would be

‘necessary. I express no opinion on the question

whether the fact that the suit related to‘land outside.
the jurisdiction would make a part of the cause of the
action arise ,without the jurisdiction. But even

~assuming the whole canse of action arose thhm the

jurisdiction, then there would seem no "reat hardship
in the Court of that jurisdiction enforcing the payment

of the. mortgage debt in question. Ior instance, if a

Bombay bank lent money to a Bombay merchant on

thé security of land whether twenty or two hundred
 miles out of - Bombay, probably both parties would
" prefer the High Court. to decide any subsequent

morigage suit and not to obhge the parties to travel to
some country Court where they would be without the
asmstance of theu' ordinary legal advisers. But if
moxtgaﬂe suits ‘are suits for land, then, unlike in

Tngland, this High Court would have no jurisdietion

in such a cqge, althouwh the defendant was residing
within the: j{lllbdlCtIOﬂ and could be served there;
unless chuse 12 can be construed to have a fourth

branch (d) as regards residence, &c, as mentioned in

paragraph '3 above..

42, In my judgment then it.is erroneous to.say that
this ngh Court does not act tn personam in moy tgqge )
s‘uit’s. ~ 1 am satisfied that it does, althongh in details

_there may be some differences nowadays between

‘English and Indian practice. But those differences I

- do not. 1egard as *vital, nor as changing che essential

quahmes of : a mortgaﬂo or.a mortgage suit.

43 T‘nt brmrrs ‘me to the\socond main questmn

Viz: \Vhat is a suit for land- w1t111n clanse 122 The
,Wolds ¢ smt” fmd “land ” create no difficalty. It is the

word- “ f;oL which causes all the difficulty. Sp/eaking
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for myself, and without attemplmg any deﬁmtlon T

“should have thought ‘those - words referred to suits to

obtain or recover land, or alternatively to suits which
substantially . 1nvolved the recovery of land or its

equivalent. Personally I prefer the former meaning.

For instance, a_suit for foreclosure, or for specific
pe1f01mance, or for:damages is a suit to obtain or
recover foreclosure spemﬁe ‘performance or damages.

We do not speak of a suit relating to or conceznmg

fmeclosuw specific performance or damagés: But for
the purposes of the present case, it is not necesbaly to
- insist on the former meaning.. Thealternative meaning

which introduces the qualification of * substantially ” )
anay yet be adopted for testing whether a mortgage suit

is a suit for land within clause 12. ¥
A 5

44, Accordingly, suits for damages f@i’ trespass to.

~ land may well be regarded as Substar_mially‘_‘fsuits for
land. Thus, in Sudamdih Coal Co., Ld. v. Iimpire

Coal Co., Ld.W, where ‘the defendant was alleged in .

effect to have tlespassed across the boundary between
two collieries and to have stolen the plalnmﬁ"’s coal,
and the defence was a denial that the land from which

the coal was extracted belonged to the plaintiffs, it was -

held by Sir Lawrence Jenkins and Mr. Justice Wood-

- roffe that “the substantial quesbion’” was ‘ the right to. -
the land ”, and that’ accordingly.it was a suit for land.

(See page 902) Similarly, in the well- known case of
- British South Africu O’ompanJ v. Companhia de

Mocambique®, it was held that the- I]nghsh Courts -
-would not entertain a suit for damages for trespass to

foreign ‘land, and accordingly-the ‘House of Lords

- reversed the deci’sion of -a ‘majority of the Court of °

Appeal to the opposite: eﬂect ‘Or, again, if & plaintiff
asks for a’ declaratlon of title: to land and an

. injunction, that may, in substance be an action for land ‘

M (1915) 42 Cal. 942, . 7. [1893] A. C. 602.
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‘althnug‘fh he does not formally seek a writ of possession.

(See Vaghoji v. Camuji®.) Sir Lawrence Jenkins
there held that theleading purpose of the suit was to
establish a title to possession of land, and to secure
that possession from molestation, and that the claim
was not based on any coniract, trust or fraud, but was
brought to vindicate rights resulting from ownership

- and possession. alleged to be w1th the plaintiffs. (See
pp. 258-9.)

- 45, On the other hand, “there is, in my]udﬂment a
substantial dlﬁerence between these cases and those
where the main object of the suit is to obtain money.
Thus, although it has been held by the Calcatta High

- Court that a purchaser’s suit-for specific performance is

a suib for land, yet it hag been held by Sir Lancelot

'Sanderbon ‘and Mr. Justice Richardson in Nag gendra

Nath Chowdhuri v. Eraligool Company, Ltd.®, thata .
yendor s suit for specific performance -is not a suu‘, for -
fand. There in the course of the argument as to
clause 12, the Chief Justice observed (p. 672) :— :

“If anythm" fnore than recovery of the land was weant, w hy did not the
I:eglslatme say ‘ suit in respect of or concerning land’.” B

"And in his ]udgment he says ab pp. 677 81—

“1ri is not necessary for.me to express any opinion about that case’ (u.a the

~Collery Case, 42 Cal. 942, above cited) becaise, in my judgment, that case
'doeb diot ‘cover the present one, foritis clear to me that the substantial ques-

tion bet ween the pmtles in this case is not the right to the land. The words
in daufe 12, it we give to tbem their vatural meaning, inmy judgment,
canuot be said to_eover this suit, which-is a suit for spcmﬁn performance.of
the, ameement which was nude in Calcutta, and to recover a sum of Rs. 33,600 .

codd smd to" bie due from the defendant to the plamh’fs by reason of that’

~And Mr' JUSHCG Rlchardson adued at p. 680 :—
S “To the Dest of my judgment, on the argument addressed to us,.this i3 not

‘a suit’ for ldhd.’, either within the natural fieaning of those words or ‘within

_the meaning wluch has been given to them in previous decisions of this Court.
1t has been'held that a suit'in the nature of a_suit by a purchaser for specific

@ (1904) 29 Bom. 249. .+ (3 (1922) 49 Cal. 670.
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performance is a suit for laud...in my opinion the suit cannot be regaﬁled as
being in substauce a ‘suit for land’ within that test.” »

46. In this connection it must be borne in mind that
in a vendor’s specific performance- action -the decree
involves the execution and delivery of a conveyance of
the land to the purchaser, and” mcldentally a previous
inquiry into. the tltle to tne land tnless already admibt-
ed. It cannot, therefore, be said that the suit does-not
relate to or concern land, if that is the real_ me%nmg to

be attributed to the words “ suits for land”. o So 100, -in.

the case of the present m01tghge ‘suit, ‘although ‘the
execution of a conveyance is a necessary orat any rate
a usual part of an effective sale, yet the primary object
remains, as I-have said, the money. For instance,
money is loaned out by banks and others in Bombay
-on an extensive scale on the security of mortgages of
various description.. If those banks wish _to recover
their debt, probably the last thmg they desire is to be
burdened with the land itself. :

7,47. This brmgs me to what I consider is the crux of
the case so far as the mortgagor is concerned. Hi§
counsel were constrained to argue that the expression

, “suits for land” meant * ‘suits relating to or concerning -
lmd ” and nothing narrower. They accordmﬂlv insist- -
ed on the extrerhe view I havealready mentioned, and’ .
would not accept the viamedia of “substantially”. The ‘

result must Cleul‘LJ be to include within the expression
“suits for land” a large number of saits whose primary
object is mnot land, but which yet undoubtedly may
relate to or concern land.. I refer, for instance, to ad--
ministration suits and p mtqerqmp suits. All spemﬁc
performance actions would also be mcluded despite the

- view to the contrary 'taken in Nagendra Nath Chow-:
- dhuri v. Eraligool O’ompanJ, Lid.® w1th 1espect to a-

vend(n 8 smi for specmc performance
- @ (1922) 49 Cal. 670.
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"48. But at any rate as regards administration suits
it ismot open to the Indian Courts to adopt this argu-
ment of the mortgagor. Their Lordships of the Privy
Council have laid .it down chfu'ly in Benode Behary

.Bose v. Nistarini, Dassi™ - that though an administra-

tion suit -may relatedo land, yet its primary object is
to administer the estate of the deceased and that accord-

_mgly the High. Court bas jurisdiction to nteltam the

suit although the Tand ora part of it may be withouat

the Juusmr‘tlon Thus at p. 191 Lord Davey’s judgment

states:—
* On the qnestlon of jurisdiction their Lordships consider the decision right,

‘The primary object of the "suit was the administration of the estate of a

deceased persnn resident within the jurisdiction, -the principal executor being
also'resident there and the actual adininistration going oun there. The High

Court of Calcutta, in its Ordinary Jurisdiction, had a right to order administra-

"“tion of this estate, and, as ancillary to such an order, to set aside deeds obtain-

ed Ly the fraud of the executot...In like manuer, their Lordships cousider the -
Calcutta Oomt entltled for the due administration of the estate, to set aside

- leases of land outslde ‘the territorial limits of their jurisdiction, those 16‘1865

hawngabeen que as an incident of the same frand.”

49. But it 'must be borpe in mind that a full ad-

ministration decree in a normal case contains a contin-
gent order for the sale of the land of the deceased. The

* Civil Procedure Code itself contams a common form °

administration decree to that effect. (See Appendix D,

Form 17.) -The contingency there contemplated is the

necessity for a sale to carry out.objects of the suit (see
clauses 10. and 11) which usually means insufficient
money to pay debts aud perhaps legacies charged on land.
TIna mortgage suit thecorresponding contingency is sub-

> btdntldlly the same, for the primary object of a mort-
- gage suit is in my judgment the payment of money and

- the contingency of bal(, depends on the. non-payment of
~ that money. : -

50. If, then, the ftbove PL ivy Councﬂ demsmn debars

ithe counsel for the peesent mortgagor. from fxpplymm

0] (1900) 33 Cal. 180
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~vasa Moorthy v. Venkata Varada Aiyangar™, it was
- held that the Original Side had jurisdiction in a breach"

his wide definition toadministration suits, T shonld have
thought it would follow that bis definition is defective,
and that it cannot be relied on eitheras regards mort-
_ gage, or specific performance or partglel'sllip suits. .

. . . "‘ 3 " . . .
51.- Similarly, in another Privy Council case, Srini-

of trust case, although the trust property 'in  djspute
which was claimed by the executor and trustee as his

‘own property was otitside the jurisdiction: The judg-

ment of the Board was given in that case by Lord

Macnaghten, and he described the question of jurisdic-

tion as being “ too plain for argument”; * (See p. 267.)
52. Accordingly, after giving my best attention to

: ﬂle able arguments addressed to us by counsel, and to

1

the numerous authorities that have been cited to-us, on
this and other peints, I find myself in substantial agree-
ment with the following passage from the judgment of
Sir Basil Scott in Venkatrao Sethu])ath 1/ - V. Klumyz
Assur Virji®, where he says (p. 536) i—

“ 8peaking for myself, it appears to me difficult to understand how a suit in
which the mortgagee seeks to have the land vested in him under his mortgage

. sold to somebody else by, the agendy of the Court is 4 suit for land. "It is-a
" suit fo realize and: disposéf/_of his and his debtors’ interests in the land. . The

object of the suit is not to obtain land or to obtain a declaration of title to
Jand or to obtain damages for interference with land, but to obtain repayment”
of debt owing to the plaintiff and for that purpose to realize the security”
which Las been vested in him. I can see no more reason for treating such a

- suit as a suit for land than there was in Nistaréni Dassi v. NundoLall Bose®),

where the plaintiff sought to.set aside leases granted by the defendaut-execut-
ors for land.outside the jurisdiction, for -holding it a suil in which the Court’

had'no jurisdiction. Mr. Justice Stahley observed that the Court-assumes

. Jurisdiction in regard to immoveable propertles situate outside the jurisdiction

in cases where it can act in perscnam either to compel the owner to give effect
1o legal obligations into which he has entered or to a trust reposed in him.
The Judicial Committee in appeal expressly upheld this ruling of the Calcutta
High Court in reference to jurisdiction :- Benode Behary Bose v. Nistarini -

Dassi™®.” oL . .
® (1911) 34 Mad. 957, - ‘ @) (1899) 26 Cal. 891,

@ (1916) 26 Boni. L. R.535 ; 48 Bom. 629 7.z, 9 (1905) 33 Cal. 180,

ILRS &9 3,
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1926-27 © - T should add t_hat Venkatrao Sethupathy v. Khimji -

“Hammousi A ssur- Virji® was a case of enforcing a mortgage by~
HassaNALLY  ggje,

Framnoz ~ saying at p. 535 that the « usual foreclosure decree ” was
EDuLiRs  pagssed. This will be seen from Sir Basil’s judgment
~at p. 536. I have called for the record, and find, as he '
says, that in default of payment the mortgagee was to
be entitled to apply “ for a decree absolute for sale”.
53. . It necessarily follows that with all respect I dis-
“agree with the decision of Sir Norman Macleod, and .
Mr. Justice Crump and Mr. Justice Coyajee, in India
Spinning § Weaving Co., Lid. v. Climax Industrial
© Syndicate™, which was also a case of enforcing a mort-
gage by sale. The decision of that- Bench was given by
Sir Norman Macleod and he deals in detail with the.
numerous authorities on the point. But, apart from the
authorities, the reaéoning on which that decision is
* based is not given in any detail. Indeed the Court’
~appears to have thought the point.clear, apart ‘from the
authorities. TFor instance, at the beginning of his-
]udgment Sir Norman says (p. 9)i—

“T£ the question had to be decided without reference to previous demswns

of this Court, I do not think, speaking for myself, that there could -be any’

. doubt that the suit was a suit for land, but we are faced with the fact that
ever since the decision in Holkar v. Dadabhai Cursetji Ashburner®, this Court

. -has assumed jurisdiction to entelt’\m %mts on mortgages on lfmd ontmde its

_ jurisdiction.” !
54, In this connectlon it Would have been . more-
i accu_rate "to have*said that this jurisdiction was also
exercised for some eighteen years before Holkar’s case®,
Jor ﬁfty four years in all-up to Sir Norman’s judgment.
 _Tor, as is‘pointed out by Sir Basil Scott in Venkatmo
 Sethupathy v. Khimji Assur Varjz“’ (p. 538) :—

“That makes a consecutive period of forty- five -years, durmg which the
pxactloe has been uniform to entertain mortgage suits in this Court relating to
-~ land outside the PreSIdemy, and many titles have been founded upon decrees
" 'in such suits.” FRR
‘ S (1916) 26 Bom. L. R. 535 48 Bom. 629fn R R
(5) (1925) 50 Bom, 1.. () (1890) 14 'Bom. 353,

The report in Bombay Law Reporter is wrong in
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- The decision of Sir Basil Scott was given in 1916.

Holkar’s case ® was only decided in 1890.

55. -“Then, again, at p. 26 Sir Norman says :— -

“I have not the slightest hesitation in holding that a suit on a mortgage, as
thiis is, is a suit for Jand within the meaning of that expression in clauge 12 of
the Charter. I entirely agree. with the long series of Caleutta decisions to the
effect, as summed up in the words of Jenkins C. J., that regard had to be
had to the substance of the suit. The Judges of the Calcutta and Madras

_ High Courts have declined to follow .the specious argument that bécause in -

certain classes of suits, though they are suits for land, a Court of Eqmty in
England will grant relief in personam, therefore such_ suits cease to be suits
fer land so as to exclude them from the meaning of that expression in clause 12
of the Charter. I think the difference between the two views may be ex-

.pressed thus.. Calcutta and Madras look to the relief actually claimed in the

suit.’ Bombay considers the p0351b111ty of a decree being passed in personam.

~ 1 do not for a moment dispute the powers of this Court to pass a decree in
personam in spite-of the fact that the suit relates to land outside the jurisdie-

tion. Such a power is expressly granted to the Subordinate Conrts by sec-

. tion 16 of the Civil Procedure Code. If the plaintiff asks for relief against

the defendant only, the Court has ]lll‘lSdlCthI] thouuh the suit relates-to pro-

perty outside the jurisdiction.”

The learned Judge refers to section 16 of the -Civil .

Proceduie Code, but that section does not apply to the
HighCourt on its Original Side, and he does-not spe-
cifically state under what clause of the Letters Patent
this Court is to act in. grantmg the-relief iin personam
in respect of land outside the ]urlsdlctlon ‘which he

-concedes exists. . As I read his judgment he ‘does not

rely on any k']uestit)ri of residence under- ‘what I have.
called the fourth branch (d) of clause 12. In fact in
the case before him the prmmpal defendant was outside

~ the jurisdiction. Nor do T find that the learned Judge

examines what to my mind is the essential considera-
tion, viz., the real nature of a. mortgage and the real

~nature of a mortgage suit. Tf that is done, “ the sub-

stance of the suit”, to adopt the learned Judges own

test, seems to me to be one for money
R (1890) 14 Bom. 353
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1926-27 56. But the examination of authorities effected in
Harmoinr  India Spinning § Weaving Co., Ltd. v. Climax Indus-
HASS(:;N%PLY trial Syndicale® relieves me from the necessity of re-

Framroz  capitulating them in any detail. I will only endeavour

EDULBE o gsummarize them. . At first sight it sounds as if

the views which 1 have expressed are opposed not
only to the opinions of the learned J udfrés who decided
- India Spinning & Weaving Co., Lid. v. Climaz Indus- .
» trial Syndicate® but also to a long current of unanimous
‘authorities in Calcutta and Madras. - But on examina-.
tion the true position is hardly that. It is true that
from the very beginning Calcutta and Bombay have-
adopted different constructions of clanse 12 so far as
regards mortgage suits; and that the Madras High
- Court -has substantially adopted the Calcutta view.
But, curious to say, there is hardly any judgment giving
detailed reasons for adopting either view of clause 12.
And the recent decision of Sir Lancelot Sanderson in
- Nagendra Nath Chowdhuri v. Eraligool Co., Ltd.®,.
already cited, and another decision of Sir Victor Coutts-
Trotter and Mr. Justice Shrinivasa Aiyangar in Krishna-
" doss Vithaldoss v. Ghanshamdoss & Narayan@doss?"
"seem to me to throw considerable doubt on ‘whether
_the past practice of the Calcutta and Madras High
Courts® will be continued in the future, should the
- point arise for a specific decision before a Full Bench.

- 57. As far as the Bombay High Court is concerned,
the view taken of clause 12 has been uniform in its
result The earliest decision was in 1872 that of
Yenkoba B. Kasar v. Rambhaji valad Arjun® where
" Mr, Justice Gibbs and Mr. Justice Melvill decided that

~ a suit to enforce a mortgage by sale was not a suit for-
- land within section 5, Civil Procedure Code\ That was
an Appellate Side suit. There had previously been a-

@ (1925)50 Bom. 1. : ©(3) (1924) 49 M. L. J.'311.
-A2) (1922) 49 Cal. 670, - - Co M (1872) 9 Bom, H. C. 12,
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decisi'()n inb<1869 in another Appellate Side suit, C’hinta- .
man Narayan'v. - Madhavrav Venkatesh ® that a

suit to recover the balance of rents wasnot a suit for land.
The former decision appears to have been accepted and
adopted in practice until it was challenged in the well-
known case of Hollkar v. Dadabhai #where Sir Charles
Sargent affirmed the jurisdiction of the Oﬂgmal Side
of this Court to deal with mortgages of land outside
Bombay. That, again, was a case of enforcing. a mort-
.gage by sale. Before us, the references by the learned
Judge to the powers of the Court in personam and to
the presumea intention of the English framers of the
Letters Patent were much criticized. But the ]udg-
~ ment isa mercifully brief one, and as.I read it, the

references to the powers in personam were only

~intended to illustrate the real nature of a mortgage and

a mortgage suit. The other reference I attach little
importance to. But it may be assumed that the framers

- of the Letters Patent were familiar or had made -them-
selves familiar with the relevant law and procedure in
“India and England. :

- 58. This decision was followed by Chief Justice

. Farran in 1894 in Kessowyi Damodhar v. Khimyi
Jairam®, which is cited in Sorabji v. Rattonfi®. We

3

)'(1869) 6 Bom. H. C (A. C. J)29. . @ /(1890) 14 Bori. 353
®) 0. C. J. Suit No. 291 of 1893, decided on March 19, 1894—
FARRAN, J. :—It is quite impossiblé to say that Virji Canji, to whom the

property at Zanzibar sought to be foreclosed in this suit had been mor tgagedr

by Khimji Jairam before he executed the plaintiff s mortgage is not -“a

pgrson having an interest in the property comprised in the plaintiff’s: mort- -

gage”. Under section 85 of the * Transfer of Property Act, 1882 ", he must

the1efore be joined as a party to the suit. No reason occurs to me to explam R

why the Legislature has made this change in the law, but it bas expressed its
' meanmg in such clear and unamblguous words that it would be altéring and
not ioterpreting the enactment if I' were to give effect to the argument for

" the plaintiff and construe “all persons having -an interest in the property

(4') (1898) 22 Bom. 701,
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_have seen the original judgment of Sir Charles Farran,

and it is in accordance with what Mr. Justice Strachey
says at p. 706. Mr. Justice Strachey himself followed

- Holkar’s case and extended it to foreclosure suits in

Sorabji v. Ratton7i®, althongh not without some doubt.
In 1904 came - Sir Lawrence Jenkins’ decision in
Vaghoji v. Oemwjz@) which, as [ have already stated,

_was to the effect that a suit for a declaration of title

and an injunction was a suit forland. Next, in Zuleka-
bai v. Lbrahim Haji Vyedina® Mr. Justice Davar
" held- that a suit to recover title deeds was in effect
a suit for land. o ’

59. Tt was not till 1924 or 1925 thut the matter came to
be reopened in the Bombay Courts, and this was due to

“thedecision in Harendra Lal Roy Chowdhwri v. Hari
"Dasi Debi® which I will refer to later. In Yeshvada-

-bai v, Janardhan® Tawcett J. held that a suit to-

" recover maintenance charged on land was a suit for-

comprised in the mortgage "’ as equivalent to “‘all persons interested in the-.
right to redeem or the équity of redemption of such property”. The second

"preliminary issue must therefore be found in the affirmative.

“Under the demsmn in Holkar v, Dadabhai®, T am bound to hold .that this
- Court has JullSdlCthﬂ to entertain this foreclosure suit agamst the defendant
Khimji Jairam. . A decree for foreclosure bemg a decree in personam: Paget

2 v. Edet, i follows I think as a corrollary to that decision that this Court has
5 similarly jurisdiction over the 2nd and 8rd defendants to whom Khimji Jairam

Yas mortgaged hisright to redeem and who now pro tanto stand in- his shoes.

- Part of the cause of action has arisen in, Bombay and leave to sue has been

obtamed under clause 12 of the Letters Patent. As to the added defendant,
VII‘JI “Canji, it may be-that the Court has po jurisdiction over him, but no .

":Arehef is sought against him and ‘the makmg him .a party only amounts to- .
f.,v,ffgiyin‘g.him formal notice of the suit, If he asks to be dismissed from it it}b
will be necessary tov"’consider' his plea. It would be improper "to say more
" in his absence. The first issue will therefore’ be also found inthe affirmative. -
" Leave to aménd' plaint by adding Virji Canji as defendant. ‘ :

T®(1890) 14 Bom. 353, .., ,1‘(1874)L. R. 18 Eq. 118."

W (1898) 22 Bom. 701. 3) (1912) 37 Bom. 494.

@ (1904) 29 Born, 249. @ (1914) L.R. 41 L A. 110,
: : ® (1923) 25 Bom. L. R. 1172.
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land. -In Pranlal v. Goculdas® Pratt J. held he was
bound by Holkar’s case, but yet decided that he had no
‘jurisdiction to decide a question of priority between two
-mortgagees. With respeet I am unable to agree with

either of these decisions. In Jasray v. Akubai®
Shah J. doubted Holkar’s case but followed it having

regard to Venkatrao’s case. In Rajah Kotakal v. Mala-

 bar Timber Co., Ltd.® Fawcett J. held he was bound by
Holkar’s case, but suggested that the jurisdiction

might be upheld if the proviso to section 16, Civil

Procedure Code, ‘was read into clause 12 of the Letters’
Patent. ‘But’if a mor tgage suit is a suit for land, I fall '
to see how a proviso to a section which does not apply.

~ to the High Court and. Whlch was first enacted in 1877
can be.read into a document of anterior date, viz., the

- Letters Patent of 1862 or 1865. Hovvever that may be.
- these decisions of single Judges were soon reviewed in-

the F'ull Bench case of India Spinning & Weavmg Co.,
_le v. Climax Industrial Syndzcate“’

60. As regards the Calcutta High Court, its practlce ‘

appears to have omgmated in two decisions of Mr.

. Justice Macpherson in Bibee Jaun v. Meer za- Mahom- .
-med Hadee® and Sreemwfzfy Lalmoney Dossee v. Jud-~
dooncmih Shaw® ; the one being a suit for. foreclosure
- and the other for redemption. In thefirst of these<cases’™
the learned Judge appears tothave based his views of the
true construction of clause 12 of the Letters Patent
largely on sections 5 and 33 of the Code.of 1859, : ‘This -

argument was also. pregsed before us, and I will deal
with it later. The next cases ‘were- In the matter of
the petition o S. J. Leslie® and Juggodumba Dossee
V. Puddomoney Dossee‘s) where Sir Wi/lliam Markby

m (1925) 27 Bom. L. R 570, - - (1865) 1Ind. Jur. N. 8. 40.
@ (1922) 26 Bom. L. R. 539. ] . ®(1866) 1 Ind. Jur. N..8. 319.

- (3°(1924) 26 Bom.-L. ‘R, b4l @) (1872) 9 Beng. L. R. 171
=48 Bom. 625, - :

- @ (1925) 50 Bom. L. _ (8-(1875) 15 Beng. L. R. 818, -
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‘was a member of theBench, and Land Mortgage Bank

v. Sudurudeen Ahmed®, a decision of Mr. Justice -
Trevelyan, and The Delhi and London Bank v.
Wordie®, decided by Garth C. J. and Pontifex J. In
one or other of tliese cases it was pointed out that the

- Calcutta Courts had in practice adopted the views of -

. N . .
Mr. Justice Macpherson as to a mortgage suit being a
suit for land. Sir Lawrence Jenkins had occasion’ to
consider the matter in the Colliery case I have alrecady

~cited, viz., Sudamdih Coal Co., Lid. v. Empire, O’oalf

Co., Lid. (3’ where the suit was one f01 damages for
trespass on land. In this case, as in VCCJ]ZO]I, V.

Camayi®, his test in effectwwas whether the suit was

pr’im_arily‘Qr in substance onefor land. Accordingly,"
as I read his judgments, he would not have agreed .to *

the view taken in some of the other Calcutta. cases to: '

the effect that the expression “suits for land ” included -~
suits relating to or concerning land.

- 61. 1 may here mention a point of Calcutta practice.’

I bave already alluded to the distinction drawn in
Calcutta between a vendor’s- suit for specific perform-

~ance and a purchaser’s suit, thelatter, according to

their rulings, being s(élts for land, and the former not.
On the other hand, it would appear that in order to

avoid the effect of the decision of Mr. J ustice Macpher-

son in Bibee Jaun v. Meerza Mahommed Hadee®

B mtendmg mortgagors have been required to purchase
_asmall” piece of land within the ]umsdmtlon and to
- mortgage it along with the valuable land outside the’
- jurisdiction, and that then the High Court has assamed
ijurisdiction. This is: on the assumption that what I
“have called the third branch (c) of the Letters Patent
épplies “The pomt Whether the Bombay ngh Court

-m (1892) 19 Cal. 358 at p.36L. @ (1915) 42 Cal, 942.

- @ (1876) 1 Cal. 249, - ®(1904) 29 Bom. 249. . -

- ® (1865)°1 Ind. Jur. N. 8. 40. -
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~ would have jurisdicbioﬁ to entertain a mortgage suit

. ~where part of the land is outside ‘the jurisdiction and

" part within, does not arise in the present case for our
decision. It was,- however, held by Sir Norman
Macle,od‘Aand Mr. Justice Shah in Govindlal Bansilal
* v. Bansilal Motilal®, following Mr. Justice Candy’s
decision in Balaram .v." Ramchandra®, that this

 Court has jurisdiction to entertain a partition suit

. where part of the land i is within and part without the
jurisdiction. ~ '

62. A similar view appeals to have been adopted in

. Calcutta, and even 1f‘ as Mr. Justice Candy says this

construction is open to doubt, yet if it has been adopted

by the several High ‘Courts over a long series of years,

" many titles must now be dependent on it, and accord- -

ingly a question of slare decisis would arise. This
construction, however, illustrates the difficulties in

which the Higl Courts have been involved in, their
-~ endeavours to construe this particular clause. And its -

" relevance in the present case is, I'think, to diminish
the weight of the countention for the mortgagor that
clause 12 did not intend the High Court to have

jurisdiction over land outside Bombay. A partition -

suit does not depend.on a. contract, trust or any equity
like a mortgage suit does. The Court is acting in rem
and not in personam. And yet the Court holds it has
jurisdiction ‘to partition land outsule Bombay or
~ Calcutta as the case may be. '

63. This brings me to the decision of their Lordslnps
“of the Privy Council in. Harendra Lal Loy C’howdhum
v. Hari-Dasi Debi®. It was argued that this case was
- an express decision of the Board on the subject. If
that was the view which I took then it would be
sufficient for me merely to give judgment, saymg-that

@ (1921) 46 Bom. 240. @ (1898) 22 Bom. 922.

(3) (1914) L. R. 41 I A, 110.
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I 1'eepecbf.ully followed that decxslon. But that is not
the view I take. In that case the mortgagor purported
to mortgage two lands outside the jurisdiction and a
piece of land inside the jurisdiction. On the gtrength
of the latter_the registration of all the lands was’
effected in Calcutta. In fact the insertion of the land
in Calcutta wasa fraud. The mortgagor had no such
land, and the whole object of its inscrtion was to
invoke the jurisdiction first of the registration authori-
fies, and subsequently of the Calcutta High Court.
Accordingly their Lordships held that there being here
a clear fraud; the registration was nugatory, for the.

| land did not exist. Thus their Lordships say (p. 120) :—

. “Such an entry intentionally made use of by the partics for the purpose of
obtaining- régistration in a district where no part of tlic property actualy
charged and intended to be char ged in fact exists is a fraud on the registration

law, and no registration obtained by means thercof is valid. To hold
" otherwise would. amount to saying that mortgages relating solely to. land-

in other parts- of the Presidency could be vwhdl) registered by the sub-

- registrar at Calcutta if the parties merely took the precaution to add, as
- alast parcel, Government House, Calcutta, or any similar item. The same’
- conqxderatlons apply to the questlon of jurisdiction of the High Court of Fart

William in Bengal in its ozdmary original jurisdiction, No such fictitious item
inserted to give a colourable appearance of the deed relating to property in’
Calcutta when in reality such is not the case could bring the deed within the
limited ]urxsdlctlon of the Court.”

64. - Their Lordshlps deczsmn was also founded on

- another consideration, and it is this which has given
-rise to the argument for the appellant in the present
- case. The judgment runs (p. 120) :—

by In the first place the property, No. 25, Guru Das Street, purportmrr o he
mortgaged is a non-existing property, and therefore no portxon of the property
mortgaged is situated-in Calcutta. The deed, therefore, could not be reglstered

there, nor had the Couart’ of ordinary original jurisdiction of Fort William in.
- Bengal any jurisdiction to entertain the suit upon the mortgage bond and its

decree is of o validity.” - o

It was consequently argued that this meant that if
all the 1and was outside Calcutta, the High Court could

. m no event entertain a mortgage sult in relation to it.
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But it is to be observed that nnder clause >12 it'is essen-

_ tial that if the suit is not for land, ‘the whole cause of

action should have arisen within the jurisdiction. or
~ alternatively that leave should have been obtained in

- default of residence. It is not, however, shown in the

‘report that the whole cause of action arose in” Calcutta.

And assuming that leave was given under the Letters.

Patent that presumably would have heen given on the
assumption that there was'land inside the jurisdiction.
If in fact there was none, then the leave given would,
I take it, be revoked. But apart from that, it does not
appear that their Lordships necessarily took the view

-that a mortgage suit was a suit for land. The mor tgage »

being in effect an unregistered ore, the Calcutta Court

would have had no_jurisdiction, Whether the sult was -

* .or was not one for land. :

65. I do not overlook the fact that 1n a case commg
from Calcutta, counsel may have argued on the assump-
tion that the Calcutta view of clause 12 was the correct

“one, viz., that a mortgage . suit is a suit. for land.

.. Similarly, the case may have ‘been ~ argued on the "
: assumpmon that if part of the land was. within the

]umsdlcmon the Calcutta Court could entertain the suit.
Otherwise it is difficult to understand why the: saib
- should have been mamtamed ‘in any event. As to thls
" Lord Moulton says (p. 119) :— Lo

“Takmg all these matters into cons1derat1on their Lmdshlps can come to
no other conclusion than that parcel -No. 28 was to the knowledge of the
parties to the deed, a ﬁctmous entry probably desxgued to give to the deed the
appearance of relating to property situated in Calcutta and therefore within
the jurisdiction of the sub-registrar and the Calcutta High Court, so that-
registration could Ve obtained and actions brought in Calcutta.” ,

I am, however, unable to see that their Lordships
thereby positively upheld the jurisdiction where the
suit related to land partly within and partly without

the jurisdiction, any more than atp. 120 they posmvely ’

ruled out. any poss1b111ty Of the ngh Court havmg
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jurisdiction should all -the land be outside the juris-

*diction.

66. As l'égaz'ds 't.héAMadms cases,  the practice of the
Madras High Court would seem to have followed the

. decision of Mr. Justice Moore in Nalum Lakshimi-

keantham ~. Krishnasawmy Mudaliar®. On  the
other hand in the recent case of Krishnadoss Vithal--
doss v. Ghanshamdoss & Narayanddoss®, which was
a suit for the administration of a trust, the Chief J ustlce -
said (p. 311):—
*No one, I thiok, using language in its ﬁatllral sense, would ever think of . -
describing this plaint after the excision of the two grounds which Mr. Grant
gave up, as being a suil for land, but it is said that there are decisions of this
and other Courts which compel such - a construction to be put on those words
as:would bring the present suit within them. It is sufficient for me to say

that I do not think that any one of the authorities cited has that effect. k

T only desire to say one thing ; and that is chiefly in reference to the case in
Srinivasa Aiyangar v. Kannappa Chetty® that, if that case is to be supposed

to say that you are entitled to look at the amended Civil Procedure Code for . :

the purpose of construing the wmds of the earlicr statute, n'lmely the Letters.

" Patént with which we are com,emed I do not agree with it. But I am by no ~
means convinced that that case is an. a.uthority for the position for which it ~

" was cited.”

_And Sr1n1vasa Alyangar J. said (p 312) :—

“The expression ‘suit for land’, it seems to_me, must be construed as an
action the primary object qf which is to establish claims regarding the title to
property or possession of property and no suit can be described as a - suit for
land’ as the result of the decision in which the title to, or possession of;
-immoveahle i)roperty will not in ‘any manner or measure be directly affected.
Further, the preposition ‘for’ in the expression ‘suit for land’ would seem

“toindicate that the title to, or possession of, immoveable property must be
the primary object of the action. A suit for an office or for the removal of a

~. person from an office is a well-known form of action. This is a-euit merely

for the accounts of the mandgement of a tmst and for the administration of
a trust.” "

- "With respect, T agree Wlth the view Wthh Mr. J ustlce
' Srinivasa Aiyangar there takes of the word “for”

M (1903) 27 Mad. 157. @ (1924) 49 M. L. J. 311.
@ (1915) 30 M. L. J. 120,
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67 I should hexe mentlon celtam decmons on the '

English Statutes of Lumtatlon. It was held by Lord
St. Leonards in Wrizon v. Vize® that suits for fore-
closure are suits to recover land within the meaning of
those Acts. That decision has been held binding in

_subsequent cases, andgmust now be accepted as good

law so far as regards those particular Acts. (See Heath

v. Pugh®, Harlock v. Ashberry® and Badeley v..

Consolidated Bank®.) But I-'do not go into further
details, as the present case is one of sale and not of

- foreclosure and there are obvious differences in the final
result of the two remedies. In the one case the mort-

gagee becomes the absolute owner of the land. In the
other he only gets money and never gets the land.
Further, I think ‘there -is some danger in constraing
clause 12 of the Letters Patent by the light of a Statute

of Limitation in England. The ‘objects of the two

documents are quite different. And this difference is

illustrated by Tawell v. Slate Company® and London-

and County Eanking Company v. Dover®, where Sir
George Jessel held that a foreclosure suit was not a suib
tor the recovery of land, nor even a suit “in relation

_to any real estate” within the meanlng of . certaln

N i

procedure rules or Acts.

68. A different mrgument altoorether ‘which was..
'strongly urged. upon us by the appellanrt and “which -
I have fully considered, is that we ought to construe
* clause 12 of the Letters Patent by the light of section 5
- of the Code of 1839, and- that if we turn to section 33 of

that Oode it is clear that the expression - “suits for

+ land” means suits relating to land. On the other hand,
as pointed out by the Advocate Geneml section 33 is
‘the only section m Whlch the expression “suits relatmo '

M (1842) 8 Dr. & War. 104 - ® (1886) 34 Ch. D. 536 at pp. 549,
@ (1881) 6 Q. B. D. 345 on wppeml B51L. -
. 7 App. Cas. 235. ~(5)'(1876) 3 Ch. D. 629.

@ (1882) 19 Ch. D. 539 o .. ® (1879) 11 Ch. D. 204,
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to land” is used. In-all the other sections the expres-
sion used is “suits forland ”’, and in several of them
the context shows that the expression must there.be
confined to suits for the recovery of land. Accordingly,
there seems to me much force in his contention that
the words “relating to” in sefion 33 are really bad.
drafting. This view is borne out by Stokes, Vol. 1I,

. p: 386, where he says :—

* Again, the Code of 1859 was " lmquestmmbly ill-drawn, ill-arranged and

- incomplete, and there had been a large nunber of decidions, which showed

either some inconvenience in the rules of the Code or some ambiguity ot'
expression, or abqence of direction, which had given rise to dlsputes

69. ‘Apart from this, I deprecate having first to con-
strue the Code of 1859 with its numerous -clauses, and:
then to apply that construction to an entirely different
document such as the Letters Patent and none the less
so because the Letters Patent of 1862 were substantially
altered by those of 1865, which now govern us. - (See -
clauses 12 and 37.) Sir Lawrence Jenkms seems to have

'been averse to this in Vaghoji v. Camayi®. In this
" connection it mustbe borne in mind that the Code of
.- 1859 regulated proceedings in the Company’s Courts in
‘the mofussil. On the other hand, the Supreme Court -

was enjoying the extensive ]unschctlon given by the -

- .Supreme Court Charter of 1823. By clauses 36 and 5 the -
_Supreme Court was vested in effect with-all the powers -
~-of the Courts of Chancery and King’s Bench in England.

Ly clause 23 they were given jurisdiction over British ‘
subjects residing not only in the town and -island -

“of Bombay but in all the factories of the Company, and
‘,”;even in Native States. By- clause 24 they were given "
* jurisdiction over the inhabitants of Bombay subject to
~certain special pmwswns in the case -of Mahomedans
~dnd Gentoos. ’

© 70. The effect of the H1gh Courts Act of 1861 was fo

; amalgamflte the two Courts, the Supreme Court and the

@ (1204) 29 Bom. 249 at pp. 254, 258.
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Company’s Courts, into one High Court and to some
degree to cut down the jurisdiction of the Supreme
. Court outside Bombay itself. But nevertheless to a
large degree the jurisdiction and powers on the Original
- Side have remained distinct from those in the mofussil.
For instance, the High Court on its Original Side has
"~ had expressly preserved to it many. of the powers
previously vested in it as under the Charter of 1823,
Consequently, it is sti)l necessary in many instances to
look to that Charter to ascertain that ]uusdlctlon

71. Further, if the construction which the appellant

asks us to put upon clansé 12 is correct, there-would be’

~ this strange result, viz., that whereas prior to 1862. this
" . Court undoubtedly had a wide equitable jurisdiction in

. _personam, yvhich.woul'(l have enabled it to deal with-

mortgages of foreign land, that jurisdiction- was taken
-away by the Letters Patent, and that on the contrary
the Original Side was not even given the jurisdittion
_which was expressly conferred upon the mofussil Courts
by the Code of 1877 by the proviso to what ishow

section 16, viz., the proviso that a suit. to obtain relief -
‘respecting, or compensation for wrong to, immoveable

property may “ where the relief sought can be entirely
‘obtained through his personal obedience” be institnted _
either in the Gourt where the property is or where the -

" defendant resides 01 WOI‘kS So, too, secmon 17 gives

jurisdiction to either Court’ where property is situate .

within two ]umsdlcmons but-as that section does not

“apply to the Original Side, it cannot be 1elled on. It,'

~will also be borne in mind that' although section 5 of
the 1839 Code had to be entirely recast in the Code of

1877, yet the Letters Patent of 1865 were left unaltered. -

72. It was, iowever, stmndy urged that we ought

to look at the Despatch of the Sercretary of State which .
accompanied _the Lefters Patent of 1862.- And the

industry of my lgrophér Fawcett hag produced from the
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Asiatic Library the Report of the Commissioners who
were appointed in 1833 to consider the question of the
amalgamation of the Supreme Court and the Company’s
Courts and the draft rules which- they prepared. But
to my mind it wonld be wrong of us to look at either
document for the purpose of construing clause 12 except
perhaps in so far as they may deal with the history of
tlfe law up to that date, and the inconveniences found’
in the administration of that law. (See the Solio case®.) -
Personally I fail to see how the opinion of an officer of
a Government Department, however exalted, can have
any relevant bearing in a law Court on the construction

of an Act of Parliament any more than, say, the Objects
- and Reasons or the Debates in Parliament should be

looked to. (See Administrator-General of Bengal v.
Prem Lal Mullick®, and Krishna Ayyangar v.
Nallaperumal Pillai®.) And if the letters of one such

~officer are looked at, surely the replies might also have-

to be taken into consideration. Still less, in my opinion,

-ought the proposed drafts by the Commissioners to be:

looked at which were written some nine ye:us betme'.

the Letters Patent in question. .- LT i
73. But if contrary to the view which I. take these

-documents ought to be looked to, to my mind they carry
“the matter little further. Indeed some discussion-arose
_ as to what was the true construction of the Despatch of
~ the Secretary of State himself. This much, ‘however, is.
- clear that the original proposal of the Commissioners
_ was that the clause comespondmg to clause 12 should

be “suits relatmg to or concerning land”, and that on
the other hand when we come to clause 12 as finally

~ enacted, those wide words are omitted, and the word.
- for is used. Accordingly to my mind that would be -
" an argument that eventually the authorities did not -
" intend “suits for land’ to have the wide meaning -of

@ [1898] A.C. 571 at p. 575. @ (1895)L R. 22 1. A. 107.
® (1919) 22 Bom L ‘R. 568, P o5 43 Mad 550
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“suits relating to or concerning lanc So too in the
Despatch itself, clause 17 which was much relied on can
be contrasted with clause 24. '

-74. In the view which I take .f this case, it is
unnecessary to decide the point of stare decisis which
was advanced by the Advocate General for the respond-
ent. He relied strongly upon the judgment in the

House of Lords in Bourne v. Keane™, as sllom*in'g that
where the construction of a statute is doubtful and a

particular construction has been adopted over-a long

series of years, and titles to land have been acquired in’

reliance upon those decisions, then speaking generally
~ the Court will not overrule the previous course of
.decisions on the subject. If the Letters Patent related

solely to Bombay, there would be much Jforce in this

- contention. | But the Letters Patent of Calcutta and
Madras are in substantially a similar form, and con-
sequently it is common ground that-if the matter went

to.the Privy Council, it would have to be decided noton

' Stare decisis in Bombay or Calcutta but on what was the
: correct view. inthe face of the conflicting decisions in’

the varlous Oourts But, so far as this Court is concern--
" ed, I think" ‘We may at any rate weigh the past practice .

- in.Bombay against the past practice in the Calcutta
High Court, and.that we “should not disturb our own-

~ practice; 'unless we are clearly convinced that it is.
founded on an erroneous interpretation of the Letters -
"~ Patent, or unless a- different decision is arrived at’ by

‘tlle;r Lordslnps,of the Privy Council. - At the present °

moment it is fair to say that titles have been shaken in
~ alarge’iumber of cases by thé recent decision in India
Spinning & Weaving Co., Ltd. v: Climaz Industirial
Syndica te®, The present suits are instances of it. And
in this connedtion a statement was put in to show that

durmg the last” five years decress for sale have been

 [1919] A. C. 815. e (1925) 50 Bom .
ILR8&O—4 - - ; | '
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- 192627 effected in some sixty different suits by the Commis- | ,

- Harmpuar  Sioner of land outside the jurisdiction. There must be

HassavalLY g gtill larger number of suits in which this Court has

Fm:;;noz entertained mortgage proceedings relating to foreign

EpuliEE ° Jand in which it has become unnecessary to proceed t}o’
a Court sale.

75. Summarizing, then my conclusions on the whole

case, I would hold that just as the primary element in

‘a mortgage is the debt and not the security, so the

primary or substantial object of a mortgage suit is the

payment of the debt, and that the sale sought for is -

_ merely ancillary to the main or final end, viz, the =

payment of the mortgage debt. Consequently, in my -

judgment a mortgage suit of ‘that nature is not a suit

for land within the meaning of clause 12 of the Letters .

_ Patent, any more than an administration suit is. If-

that opinion, which is in accordance with the past '

_ practice of this Court for some fifty-four years prior to

- India Spinning §& Weaving Co., Ltd. v. Climax Indus- -

trial Syndicate®, is in fact erroneous, then I am-content -

to err in company with Sir Charles Sargent, Sir Challes

Farran aud Sir Basil Scott in this Court, and I.believe

. in company with Sir Lancelot Sanderson in the High

" Court of Calcutta.” Fmthel,as it would seem- to me,

the judgments of Sir Lawrence Jenkins and Sir' Victor

- Coutts—Tlotter support that plactlce 1athe1 than the
reverse B . L

- 76. Accmdmgly in my ]uc.gment the first questlon :
s submltted for our demsmn ought to I)e answeled in thei
. -negatlve N : e T -
© .77, Having legald to the fmswel glven to the ﬁxst/ ,
. questlon submltted tous, it follows that in my judg-
" ment Questlons Nos. 2 and 8 ought “to be answmed in -
1 .’ _the affirmative, viz., © “ Yes,under glause 12 of the Letters

f_fPatent 7> Thisis becauﬁe a'part of the cause of actlon‘
o : s (1925) 50 Bom N

.
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arose in Bombay, viz., the creation of thissuit mortgage -

by the deposit there of the title deeds of the land in
question, and because the requisite leave was obtamed
“ from the Court under clause 12. - o

78. As regards Question- No. 2, another algument |

- was advanced to us that even if the suit could not be

maintained under clause 12, it could be maintained -
under the general equity jurisdiction which we have

“inherited from the Supreme Court. But in view of the
provisions of clauses 11 and 12, T feel unable to accept
this view which is largely founded on the suggestion
made by Fawcett; J., in Rajah Kotakal v. Malabar

“Timber Co., Ltd.®, whlch I have already dealt with.

(See para. 59.) :

79. Another pomt under Quesnon \*0 2 still remains,
and it is this. If, contrary to the view which 1 hold,
ihe present suit was a suit for land within the meaning
of clause 12, then the further point arises whether the
Court had not jurisdiction under clause 12 by reason of
the fact that the defendant at the time of the commence-
ment of -the suit both dwelt and carried on business
within the limits of the ordmaly ougmal 01v11 jurisdic-
tion of this Court.” This. point depends on whether the

" last alternative- under clatse 12 beginning with the 
words * or if the defendant...shall dwell ” is a _Separate

alternative, or whether it is dependent on the earlier

" alternative beginning with the words “ or in all other

cases’

'requne a further argument ‘and after giving my ‘best.
attention to What has ,been urged, I would hold that
~ the final alternative‘ beginning with the words ¢ or if
the defendant.: :shall dwell”.is a separate alternative,

and that accmdlngly Question No.2 should be answeled

in the aﬁumatlve on this. 0vround also.- In alr1v1ng at.

@ (1924) 43 ‘Bom. 625 : 26 Bom. L. R. 541.

80. We thought this questlon 1mpo1tant enough tor
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this conclusmn T attach great importance to the fact
that in the first alternative dealing with land, the verb
“situated” is carried on past the words “in all other -
cases” to the words ‘““within the local limits”. Con-

sequently, it seems to me that on anatural grammatical -
construction, the clause runs:-“If in the case of suits
for land...such land...shall be situated...within the
local limits...or if the defendant...shall dwell...within
such limits.” In effect, therefore, this would divide
clause 12 into two branches made up of (@) jurisdiction

. resubject-matter, and (b) jurisdiction re residence and

~ place of business. The former would apply to suits for

land where the property is within the jurisdiction, or
in-all other cases where the cause of action arises

' “wholly or in part within the jurisdiction. The second

*branch would-apply to jurisdiction in all cases where

N

" the defendant himself is within the jurisdiction.

&1. Thelatter jurisdiction is not a novel jurisdiction,
for it-is similar to the jarisdiction given by -clause 24 of =
the Supreme Court Charter of 1823 which directed that
“the Supreme Court...shall have full power to hear and
determine all suits and actions that may be brought -
against the inhabitants of Bombay”. It is true that-

“clause 12 of the Letters Patent of 1862 would not bear.
-~ that construction, for it is clear that there the alter-
“ native of residence is confined to suits other than those

for land. But that clause was in any event substan-

 tially altered by clause 12 of the Letters Patent'of 1865

,whlch enabled cases to be heard where only a part of

»the cause of action arose within the jurisdiction -
: prpv1ded the leave of the Court was obtained. There

~is'mo such provision in the Letters Patent of 1862,

And the distinct alteration in the wording of the 1865

V{'Letters Patent by making the last altérnative. an-

mdependent one bedmnmg with the words “orif,” is

' ;m strlkmg contrast to the Letters Patent of 1862 where
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this final “if” is not inserted. It was érgued on behalf

of the appellant that this final “if” was only inserted
in the Letters Patent of 1865 to prevent an awkward
sounding sentehce but I am net prepared :to- accept
this as a sufficient explanation.- :

‘82, Nor as a matter of general principle does there

seenr to me anything wrong in a defendant thus being
sued in the forum of the place where he lives or works.
Ou the contrary prima facie he should be the last
person to complain of this. Whether if the suit relates
to foreign land, all the relief claimed can be granted is

another matter. But as regards. relief in peisonam

there should be no difficulty.

~ 83. As regirds authorities, Mr. Justice Candy in .
Balaram v. Ramchandra® has dealt with the con-
struction of clause 12, and has stated that no mgument

- appears to have hlthelto been advanced to the effect

that residence alone would give jurisdiction under this"

clause (see p. 926). - But in Srintvasa Moorthy v.
Venkata Varade Ayyangar®, Sir Arnold White
appears to have thought that residence alone Would g1ve
jurisdiction (see p. 253). '

84. As exemplifying, howéve1 the difficulties caused :

) \by this clause, Mr. Justice Candy states in the. former

-case at p. 925 that the uniform plaetlce of the three

High Courts of Bombay, Caleutta and Madras had been

{inter alia) to construe the clause as giving jurisdiction .

to entertain a suit where part of the land was within the
‘ local limits. He doubted whether this was a correct
view of the clause, but was not prepared to question it
after the lapse of time. In Govindlal Bansila V. Bansz-
lal Motilal®, Sir Norman: Macleod and Mr. Justice Shah
upheld this construction, and held that a partition suit
- would lie prowded a part of the land was within the

]urlsdlctlon and the leave of the Court was obtained.
® (1898)\22 Bom. 922. ") (1906) 29 Mad. 239.
, , o (1 (1921) 46 Bom 249.
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I do not propose to say anything further on this beyond
what I havye stated (see paras. 61-62), except that this
view demolishes to a large extent many of the argu-
ments which were urged against the powers of this
Court to carry into effect a mortgage decree where the
land is outside the jufisdiction. In his final speech
Mr. Mulla for the mortgagor was forced to contend that

the decision of Sir Norman ‘Macleod and Mr. Justice

Shah in Govindlal Bansilal v. Bansilal 3Motilal® an&
the corresponding Calcutta decision were incorrect, and
the Court had no jurisdiction unless all the land was

 within the jurisdiction. - And indeed it seems to me
quite illogical to hold that this Court has jurisdiction in -

~apartitjon action to pass decrees in rem allecting foreign -
land merely because some other land is within the

plrxsdxctlon and yet that it cannot deal with foreign .
land:in a mortgage suit either (n personam or in rem,

unmless some land within the jurisdiction is included.

And this although a mortgage suit necessarily involves
a _contract or an equity, while a partition suit need:

}’inV'ol‘v‘é neither, but be merely one between two absolute .

co-owners,. It does not, however, follow that because a

" Court can hear a suit, it must necessarily grant all the
telief a plaintiff asks for. And it would be clearly
impracticable for this Court to pass effective decrees

in rem affecting land in, say, Africa or France, whether
the suit was a partition or any other suit, and whether

~or no anyland within the jurisdiction was included.

"85, - Sinte the arguments were.concluded, my brother .

,byiEdwcett has obtained.a copy of the Despatch accom- .

'.';ipanymg the Letters Patent of 1865. But, for -the

- reasons already given as regards other documents of a

snmlar Dnature (see para.-72), [ would hold it .to be -

‘;‘madmlsmble in ev1dence In any event it gives me no
‘asm‘stdnce And it is clear that it mnnot be contended

w (1'*21) 16 Bom. 249.-
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that the alterations admittedly made by the Letters

‘Patent of 1865 were unimportant. - The - alteration
giving jurisdiction with leave where part of the cause
of action, arises-in Bombay must of itself account for a
large number of additional suits in our High Court

every year. In support of the view which 1 take, T .
would cite what Lord If[alsbury has stated as-to the .

dangér of .accepting even the opinion of the draftsman

himself as to the meaning of the documents he has

dvawn. - In Hilder, v. Dexfey-Q),\lle says as follows
- (pp 477-478) :— ’

..L have more than once lmd occasion to sa y that in construing a statnte

1 beheve the svorst person to construe it is the person who is responsible for
its drafting. . He is very much disposed to confuse what he inteéded to do’

with the effect of the language whiely in fact has been employ ed At the

time he drafted the statute, at all events,  he may have been under the
1mpres%mn that he had given full effect to what was intended, but- he may be
mistaken in construing it afterwar ds just because what was in his mind was

what was intended, though, perhaps, it was not done...T vaslargely 1espons:51e‘

',foz the language in which the enactineut is conveyed.”
- This passage is also cited - in Lmd Blrkenhead’
“I‘out'teen English Judges ” at p. 837,

86 Under all the cucumstancea, I do not feel‘ bound
by any past practice to fdept the mormagm s views of -

the true construction of clause 12 as regards residence.
There is no force in the -question of stare decisis, for:
titles ‘will not ‘be prejudiced by 'adoptmg what T
~consxder to be the natural conatruomon of this clause,
even if it cagn be said that there is a definite decision on
the point. On the contrary, titles will be assisted, if
anvthmg, as in the presentcase. And this construction
“may perbaps explain-why Sir Norman Macleod in
India Spmnnu & Weavmq Co., Lid. v. C’lzmax

Industrial Sﬁlc{gcme(” conceded that a ]umcdmmon in-

personaan does exist even in the case of foreign land.’
* His real oblectlon may have been that 1t did not exist

CW.[1902] A C. 474, . @ 3925 LR 5OBomlatp 26.
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if the defendant himself was outside the ]uusdlctlon as-
well as the lands in su1t

87. As regards Questlons Nos. 4 and 5, it was agreed
by couhseL that they should be postponed until we had
given our decision on Questions Nos.1, 2 and 3. 1In k

 view of our decision on the first three questions, it is

now unnecessary to decide Questions Nos. 4 and 5.
And should it be said that ordinarily an appelhte
Court should determine all substantial questions in

- case there should he’a further appeal to the Privy

Council, my answer in the present case is that although
this is the course which this Court adopts in a normal

~case, the present is an. abnormal one. Our Bench of

Judges is a small one, and we have been mainly

‘employed for several days in hearing what is after all |

the=main question and one of the greatest- public

importance, viz., Question No.1. And owing. to the
lamentable death of my brother Shah, it became neces-
sary to have that question reargued before a larger -

Bench. And there has been yet another rehearing on
Question No. 2 and residence. It is accordingly not

* feasible—having regard to the interests of other .

litigants who are waiting to have their cases heard—for
us to devote the time of another Full Bench to decide
these further questions, which, in the view we take,
are now unnecessary for the purpose of deciding the
present suits. ,

"88. - Accordmgly, I would answer Questions Nos. 4
and 5 by saying : “ Unnecessary to decide”. Iwould add -

: that our answers to Questions Nos. 1, 2 and 3 are’
ilrrespectlve of any special legislation, such as the
"~ Dekkhan Agmculbunst@y’ Relief Act.

89. In conclusion, I would suggest the adv1sab111ty
of the Letters Patent being amended in such a way ag

~'to put at rest the controversies on the true construction.
of clause 12. - This is of course a matter for others to

-
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-decide, but the difficulties of clause 12 are not confined
‘to mortgage suits and'in my judgment it is not right
‘that important commercial communities like thoge in
or dealing with Bombay should be left in doubt as
- to their ordinary legal remedies in case of need, 'nor

should t1tles to land be left to depend on -the true
constructlon of ill-drawn documents such as cl&mse 12

of the Letters Patent.
" FAWCETT J.:—The first questmn to be determlned is

the meaning of the-words “a suit for land” in clause.12 .

of the Letters Patent. There is no_ doubt that primarily
the natural and ordinary meaning of such an expression
has to be looked at; and if it is clear, then that meaning
must be adopted independent of any other considera-

‘tions. But unfortunately the words have an ambiguity,”

which is sufficiently * shown by the course of the

decisions by the Courts in India upon this questmn .

There has been a difference of opm10n which ranges
from the view that the words mean a suit for the
recovery of land to the view that it means a suit
concerning, or relating to, land.” A middle view, that

was, for instance, favoured by Sir Lawrence Jenkins in-

Vaghoj v: CL[J?Z(thm and Sudamdih Coal Co., Ltd. v.

Empire Coal Co., Ltd.®;was that regard must be had to
the purpose and substance of the suit to see whether its

operation upon the land ig sufficient to bring it within
the meaning of this expression. No doubt a natural

meaning of the word-“for” is “for obtaining or recover-
ing ” so that the expression mlght be intended to cover
only suits for the recovery of land.” But, on the other -

hand, the word “for” undoubtedly also bears a meaning
of “concerning or relating to”, and therefore the opposite
view isa legitimate one.” Thusa “suit for” libel, wrong-
ful dismissal, goods sold and delivered, or infringement
. of copyright, obviously is nearer the latter meaning

© ) (1904) 29 Bom. 249. : ‘: ST @ (1915) 42 Cal. 942.
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1926-27 than the former. Dven the learned Advocate General
Harmmprar 0N behalf of the respondent-plaintiff did not confine
HASS;:NAL“ himself to asserting that the expression is limited to

Framroz  Suits for recovery of land, but -alternatively he urged
EDULIEE - that it covers also suits -which involve the qunestion of

title to land, such as suits for damages for trespass to
land.. This clearly would extend the primnary, natural
and ordinary meaning of the expression. It is plain,
therefore, that the Court must resort to other sources’
" of information in-order to decide what is the meaning.
—of the expression, as used in clause 12 of the Letters
Patent.. Aslaid down by Lord Herschell in Bank of -
England v. Vagliano Brolhers® the Court should “ia
thehr\tmbmna see whatis the natural meaning of the )
: lano*uuge used apart frora any other consideration ; bat- -
~he guards himself by-saying that this is ouly the first .
“step, and that he does not mean to say that resort may
_not be had to other aids to construction in proper cases,
‘as for instance to the.previous state of the law,ifa
provision is “of doubtful import”. It seems clear that
the rales laid "down for construing an obscure enact-
- ment in Heydon’s case® are still good law, as qpproved'
“-in Satkeld v. Johnson® ; “ The Solio case”® and many
other authorities. Just asa Court has power to examiné
“all the surrounding circumstances” to arrive at the-
‘true meaning and effect of a transaction (as stated by
the‘Privy Council- in- Baijnath Singh v. Hujee Vally
Matiomed Hajee Abba™) so a Court, if it finds that the
meamng of a statutory provision is not clear in 1tse1f
¢an examine the surronnding ci recumstances that led. to
for accompamed its enactment. But, in doing so, it
mu%t of course avmd assuming that a -Codifying Act
1nte,.nded to leave the law unaltered,-or “roammcT over

) [1891]A C 107atpp 144, 145 3 (1848) 2 Ex. 256 at p. 272
e (1584) 3 Col. R. 8. . @ [1898]A C. 571 at p. 573
st () (1924)3 Ran. 106 at p. 125.
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‘a vast number of authouues in order to dlscover Whab
the law was”

2.. The. first thifug, I think; tg be .considered is
whether any of -the other provisions of the Letters-:

‘Patent throw any light on the meaning of these words.
In the arguments before us reference has in particular

been made to clauses 14 and 19 of the amended Letters
Patent of 1865. Clause 14 uses the expression  causes
‘of action for land or other immoveable property”, and’

“excludes the power of the High Court, in the case of a

plaintiﬂ’ having several causes of action against the -
defendant, to allow them to be joined together in one

suit, if the causes of action are for land -or other im-.
moveable property. I cannot see that thisin-any W;)Sr",

assists us in determining what is meant by a-suit for
land.. The expression “causes of action for laﬂd -is in
one way an inatcurate one; it means whabin ordmary

‘parlance would be called a-cause of action for a claim.,
or suit for land, just us in section 10 of Act V 111 of 1859,

referring to this question of joinder of several causes of

action, it was more properly expressed by using the
words “a claim for the recovery of land ” rather than a
“cause of action for the recovery of land”." If,as T thmk :

they do, the words merely meéan causes of action for a
clalm or suit for-land or other -immoveable ploperty
then we are merely brought back to the same-question,

what is ‘meant. by a suit for land? Cld_use 19 provides -
that *“ with respect to the-law or equity to be applied to

each case coming before’ the said High Court”, the law

or equity to be applied was that which would have

been .applied, if the Letters Patent had not been issued.
“This application.of law or-equity is to be made to-cach

- case coming before the Court,-and the words “ coming.
before the Court” must surely mean “properly coming -

- before the Court”,-so that it does not in any way
‘ ‘,pmport to throw any h@ht on the-question of whether

S ; L k
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a particular suit does or does not come within the

jurisdiction of the Court. That is to be decided by the.

terms of clause 12, so far as the ordinary original.
jurisdiction of this Court is concerned. The only other -
provision that I think was referred to in argument in

- this connection was cluuse 37, which directs the Court
_in making its rules and orders for the purpose, of

regulating proceedings in civil cases to be guided as far
as possible by the provisions of Act VIII of 1859, and
those of any subsequent amending law. That section

is only useful; so far as it shows that the Code of Civil
Procedure, 1859, was considered as a suitable guide in
the matter of making these rules. In clause 37 of the

- Letters Patent of 1862 it was provided that the proceed-

ings in civil suits of every description in the High
Court should be regulated by this Code of 1859. That
went even further than the present clause 37. This, .
however, is a point which relates more to the question
of the.assistance that-can be furnished by a considera-

.tion of analogous provisions of the Code of 1859 than to

the question whether any other provision of the Letters
Patent shows what is the meaning of the expression.

"8." The next source of information which can proper-
1y be -locked at is what is generally- expr essed as
statutes in pari materia. Under this head, first of all, = -
comes section 5 of the Civil Procedure Code, Act VIIL

of: 1859.  Apart from any use that may be made of the .
Despatch of the Secretary of State forwarding the -
[ Letters Patent of the High Court at Calcutta to the
Governor-General-in-Council in May 1862, it is, I think;

qmte clear that the similarity of the language used in

section 5 of that Act to the language used in the later. - -
clause 12 of the Letters Patent of 1862 and 1865 shows =~
‘that the latter must bave been mainly based upon the
] Wordmg of this section 5 of Act VIII of 1859. It has.
" not in fact been disputed before us that this is 80,



VOL.LI] BOMBAY SERIES - 573

although I do not mean to-exclude ‘the contention that
~ the meaning of the.words as used in the Act of 1839 is
not a. proper basw for construing the. subSequent
 clause 12 of the Letters Patent. The connection

‘be\tween the two enactments has been pointed: out by
. Sir Lawrence Jenkins, then Chief Justice of Calcutta,

“in Sudamdih Coal Co., Ltd. v. Empire Coal Co., Ltd.D,
and I do not think I need add anything on this subject
except to say that this clearly modifies the view he

took in Vaghosi v. -Camayi®, at p. 258, that the use of '

the expression “suit for land” in the Code of 1859
throws no light on the use of the same expression in
the Lotters Patent. The two enactments cover identical

“classes of cases,and they at any rate afford some ground .

for an initial presumption that the expression “ suit for

land” as used in both enactments was intended to -

" mean the same thing. It is, therefore, of considerable
importanceé to-my mind to considerrrwhether any light
~ on the meaning of “suit for land” as used'in section.5
~of Act VIII of 1859 is thrown by any other part of that
Act. ~We have first of all section 10, which refers to a
claim for the 1ecovery of land, and this leads to the
. obvious consideration that, if the Leglslature had
intended a suit for land to be identical with a suit for
the recovery of land, then the latter expression vvould
-have been used in sectlon 5. ' .
4. 'The next relevant section is, I thlnk sectlon 26.
" In head 5 of this section 1eference is made to a claim-

<<<<<

for land or for any interest in land. That, in my

opinion, points to the words suit for land including a-

- suit for any interest in the Jand, Section 33 is an
. important section. It provided -that “if the claim
relate to land or other immoveable property” and it

appears to . the Court -that such land or other prop- -

. erty is not situate within the limits of the Court’s

- (1915) 42 Cal. 942 a6 p. 951 e (1904) 29 Bom 249.
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jurisdiction, then “the Court shall return the plaint to-

~ the plaintiffin order toits being presented in the proper

Couart”. - This, at any rate at first sight, seems to imply.
that the Legislature considered that any suit relating
to land was a suit for l'and.—j Bat, on the other hand, it -
may be said that section 192 shows that the relation to
land must be substantial, for that seetion would cover
cases of a snit for specific. performance of a contract

‘relatlnﬂ to immoveable property, where. tlie plaintiff

framed lns suit go as merely to ask for specific perform-
ance or for damages for breach of contract. -But

certamly the use of these words “relates to land”,in"
section ‘33, to. my mind, shows that the Lefnslafure

intended to put a wide rather than a narrow meaning
upon the words “suit for land ”. This sedtion 33 was:
repealed Uy section 1 of Act LXIII of 1861, but its
substance was Te- enacted 111 secmon 3 ot that Act Thlsf
sayb that': ‘ = W "

“1f it appear- to the Lou"t in any case re]atmw to land or other 1mmove1‘ﬂe

- property that such land or vther property is: not situate within the limits oftf.

the jurigdiction of the Court,. ..the Court shall return. the plamt to the plamnff ;

in order”to: its being presented in the proper Court.”

“This practlcally re-enacts what was said 1egardmg;’

f this in the old section 33, and ‘the fact that it was
~re-enacted in.this form, in my -opinion, shows that
~ these words relatmd to were advigedly used” by the .
‘,Lemslature and that their appearance in ‘section 33
" cannot properly be attributed merely to bad dmftmg,f
‘as the Tearned Advocate-General suggested. On the -
~other. ‘nnd {here are undoubtedly provisions such as
{ sectlons 190, 223 and 224 which can be relied .upon as;‘,

qupportmg the contention that a suit for land means’

“suit for the 1ecovery of land.. The latter two. secmons

Were referled to by the Judges in' Yenkoba B. Kasar:

,5v Rambhaﬁ vaéad Amzmm where it was decided that

M (1872) 9 Bom. H C.12.
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asmt for recovery of mortgage debt by °ale of the,

‘mortgaged property was’ not a suit for land within the -
‘meaning of section 5 of the Code of 1839. = But these
sections obviously conteniplate a suit where the relief
-agked for- is delivery of land or other immoveable

property, ‘and I do not-think that it is fair to say -

(especially in view of section 33 of the same Act) that
they suflice to show that a suit for land was intended
“to be confined merely to a suit for recovery of land—a
view which hasin fact been given up even in this

Court, as I have already mentioned. In section 190, for

“instance, it-is not a necessary-construction that the

Legis‘latufe meant that every suit for land must be for:
- the recovery of-whole or part of such land ; and in any

case\thebeeec’tions do not come into such close relation

“with section 5 of the Act-as' scction 33 does. qectmn 33

directly relates to the quesfion of ]uuschctlon, and the

two sections obviously have to be read together.- ‘Tomy

‘mind, therefore the Judges .in . Y enkoba’s_ case® -put

'undue Wewhn upon the plOVlSlOIlb “of sections 223 and -
224, and it séems to- ‘me thatthe eontrary decision of the -
Calcutta I-Iwh Court in In'the mdtter of zflzepetmon of

S. J"Leslee@’ which is reproduced in Nalum Lakshimi-

kcmt/zam v. Krishnasawmy Mudaliar®; is a sounder

view than that taken by the: Bombay High Court.

Tke reference which the Bombay decision malkes to the |

powers of the Court of Chancery in England can better
be considered later in- connection w1th the similar
refexence to those pOWGlS in the ‘case of “Holkar v'
l)adabhaz(“') ~ : :

5. -Another Act Wlnch T tmnk can uqefullv be

1eferled to in' connection  with the meaning of this
‘expressmn is the Indian leﬂdtlon Act, XTIV of 1859. -

Clause 12 of section 1 of that Act prov1ded for sults for

. @,(1872) 9 Bora. H:C. 12, @ (1903) 27 Mad. 157 at pp. 160, 161+ _

(@ (1872) 9 Beng. L. R. 171 7. 4 (1890)"14 Bom. 353.
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1926-27  the recovery of immoveable property or of any interest
Hamwprar il immoveable property to which no other provision of
HASS‘;NALLY that Act applied, and it was held by the _Bengal High

Framrez ~ Court in Surwan Hoossein v. Shahazadal Golam

EDUFJEE - Mahomed® that a suit brought to enforce a security -

against land was a suit for recovery of.an interestin -
" immoveable property within the meaniig of this clause.
That view was also taken by the Madras and Bombay
High Courts, and this decision was relied upon by the .
Bengal High Court in In the matter of the petition of*
" S.J. Leslie®. 1t helps to show that the Legislatureé in
1859 "intended to include suits for an -interest in
immoveable property in the expression “suit for land -
‘and that these words might cover a suit like a suit for’
. a mortgage to recover his debt by sale of the m01 tgarred
property : '.?' - ,
6. Itis no doubt’trubt that the words relatmg to”
‘as used in section 33 of Act VIIL of 1859 and section 3
of Act XXIIT of 1869 are very wide, and that the
Leoqslatule could have drafted both sections 5 and a3
to show. more plainly what really was intended. ~ But,
in' my opinion, it is at any rate clear that the Legisla--
~furein the Code of 1859 did intend to use the explessmn
- “guit fer land ” in a wide rather than a narrow meaning.
~ On the other hand, having :regard to the expression
“snit for land” being the main one used and the
expression “ suit 1e1at1ng toland” being the. subs1dla1y
- one used, I think it was open tothe Court to rule  that
" a suit, in order to be oneé for land, should relate to the
~land in the sense that the relief sought for from the
 Court whs such ag would directly operate upon the
" land and affect the control orpossession of that Jand.
‘ ~And from early dayq it was laid down, at” any rate by
/ the (“alcutta ngh Oourt that ib. dld not follow that

;;;;;

m (1868) 5 W. R 170 ' [ (1872)9 Beng: L. R. 171.
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. see Jzugodumba Dossee . Puddomoney Dossee . I”'

T, have already referred to the somewhat similar Vlew of
Sir Lawrence Jenkins in Vaghoji v. Camaji® and
Sudamdih Coal Co., Lid. v. Em]gwe Coal Co., Ltd. ®
The Courts could, in my opinion, harmonize theé two
" expressions in this manner under the ordinary principle
that statutes should be construed so. as to make the
. different parts of it consistent as far as possible

7. . Twould also point out that this expression about

smts relating to land was not ‘a new omne in this.

connection. It appears in Lord Cornwillis’s Bengal

Code of Regulatlons which were drawn up in 1793 .
under the powers- that had been conferred in the

- Regulating Act of 1778, % 33" Geo. IIL, - c.. 52 )
- and the-subsequent Act of 1781 (21 Geo. III c. 70),

“which are referred to in Oowell’ “ Courts and Legis-".
‘lative Authorities in India”, pp. 60 and 6L Asis
stated in Cowell at p. 109, Lord Cornwallis, when he

came out to India as Governor-General in 1786,
“brought with him instractions from ‘the Court of
‘Directors, dictated with a view to carry out the object

of Parliament, which was, in the words of the Act, “to .
- establish - permanent rules for the séttlement and -

" collection of the revenue, and for the administration of
justice founded on.the ancient laws and local usages of

the country ™ -Accordingly, as stated at p. 111, in 1793 -

“he esthblished a complete system of judicature

‘ throughout the Presidency of Bengal, and formed the

- existing regulatlons into a regular Code ”
" 8. The original jurisdiction of the Civil Courts that
.Wele established under this Code is deﬁned in sectlon 8
of Regulatlon IIT of 1793, as follows :—

“ The Zillah and City Courts reepectlvely are. empowered to take cogmyanue .
~of all su1ts and complamts respectmg the quccesswn or nght to real or personal .

w (1875) 15 Beng. L. R. 318 at p: 328. = @ (1904) 29 Bom. 249.
_ D (1915) 42 Cal. 942, ;
_1 LR 3 g9—5 -
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- property, land -rents, revenues, debts accountq, contracts, partnerships, mar-

riage, caste, claims to damages for injuries, and generally of all snits and com-
plaints of & civil nature in which the defendant may come within dny of the
descriptions of persons mentioned in section vii, provided the landed or other
real property to which the suit or complaiut may relate shall be situated, or in -
all other cases the cause of action shall have arisen or the defendant at the time
when the suit may be commenced shall reside, as & fixed inhabitaut, within the

limits of Zillah or City over which their jurisdiction may extend.”

- It will be. noticed that the velevant words used are |
“lJanded or other real property to which the suit or
complaint may relate”. Some.more details as to the

_arrangements for theadministration of justice in the -

Bengal Presidency in 1780 and thereafter are givenin

"Volume I of Morley’s “ Analytlcal Digest ”, published in

1850. The introduction at p. xxxix relates to the well-
known incident of Sir Elijah Impey, the Chief Justice

. of -the Supreme Court, having been appointed by
 Warren Hastings-to be Chief of the Court of Sndder:

Dewanny Adawlut that he had established and refers

““to records showing that he declined appropriating -to:
- himself “any part of the salary annexed to the office of -

Judge of the Sudder Dewanny Adawlut until the
pleasure of the Lord Chancellor should be known?”, as

 sufficiently- refuting Macanlay’s well-known viralent

accusamon agamst him. He goes on to say:—

¢t Sir Klijah, in fulfilment of the duties which devolved upon Lim by vxrtue of

~‘his new office, and without any remuneration, prepared a series of Regulations
- for the’ guidanbe of the Civil Courts which he submitted to Government in

November 1780. They were approv ed of by t'lnt body, and were afterwards

’ meorpmated with additions and amendments ina revised Code passed in 1781
: —whlch was translated into the Persian and Bengali languages. ”

"He then gives details about the. jurisdictions and

functlons of the Courts "in question.. -1t seems to me a.
1easonable inference thatthis section 8 of Regulation 11T
~of 1793 ‘was. based upon Impeys Regulatlom of 1180
__that I have just mentioned. .

9. Lord Gornwalhss Code - formed a. model: for
smular Regulatmns in the two p‘ther Premdenmes
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~Madras and Bombay. As stated ‘in Cowell at pp. 123

and 124, “in the Madras Presidency it appears that the
Adawlut system framed upon the plan of Lord

- Cornwallis adopted in Bengal, was introduced in the

year 1802”. The Madras Regulation II of 1802 for
establishing and defining the jurisdiction of the Courts

‘of the Adawlutin Madras and the Madras Presidency

contains a section 5, which is almost an exact reproduc-
tion of section 8 of Bengal Regulation III of- 1793 and
contains the same words:— ~
“Provided the landed or other real property to which the suit or comp]amt
may relate shall be situafed, or in all other cases, the cause of action shall have
arisen, or the defendant at the time when the suit ~may be commenced shall
reside as a fixed inhabitant within the limits of the "Zillah' over which their

jurisdiction may extend.™

As to Bombay, Cowell says (p. 125):—
-* With regard to the Adawlut system in the Bombay Presidency, it: appears

- that the Court of Directors in. 1794 trapsmitted to the Government of that

Presidency a copy of the Regulatmns proposed by Lord Cornwallis for the .

. interpal Government of the Bengal Provinces : and eventually Courts of Civil -

and Criminal Judicature were constituted- by the Bombay Government on.
principles similar to those on which the Courts in the. Preildency of Benaal )
had been established. ” )

Section 7 of Regulation 111 of 1799, which estabhshed
a Civil Court in Salsette, contained the same prowsmns

as section 8 of Bengal Regulation Ill ‘of - 1793 80 as to

give.that Court jurisdiction :— .
“(zenerally of all suits andcomplamts of . a civil nature in whlch the .
defendant may come within the description of persons mentioned -in section 6

' providedAthe Tanded or other real property fo which the suit or complaint may

relate shall be situated, or in all-other cases,’ the "cause of action “shall have '

 arisen, or the defendant at the time when the suit may, be commenced shall

reside as a fized inhabitant within the limits of Salsette. ’

» Similarly, in Regulation I of 1860 establishing a Civil
Court in Surat, there was in section.7 a provision in-
the same language as to “the landed or other real

" property to which the suit or complaint may relate”

having to be suuated Wlthln the hmlts ot‘ the Court S
]urlsdlctlon
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10. As to Bengal, I would add that tlie provisions of
section 8 of Bengal Regulation III of 1793 were also

extended to Benares and the Ceded Provinces by -
- section 7 of Bengal Regulation VIIof 1795, and section 5

of Bengal Regulation II of 1803. Section 5 of Bengal

Regulation V of 1831, extending the powers of Munsiffs = -

and Sudder Ameens in ‘the.trial of civil suits, also
reproduced the provisions of section 8 of Bengal -
Regulation IIT of 1793. TItis to be noted that the
Bengal and Madras enactments that I have mentioned
remained in force atany rate up to the enactment of the -
Code of Civil Procedure, Act VIII of 1859, and they
were 1ot aCt»ually repealed till Act X of 1861 was
passed. As regards Bombay, the Regulations of 1799 -
and 1800 that Ihave referred to were superseded by. -

Mountstuart. Blphinstone’s Code 6f 1827. Section 21 of =~

Bombay Regulation II of 1827 gave jurisdiction to the
Civil Courts in all original suits and complaints subject
to certain limitations. One of these is in the second

clause which runs as follows :— :
“ Provided that in the case of immoveable property it is smnted within the- .

Zillah, and that- in other cases the. cause of action “shall have arisen, or the '~ .

defendant, when the suit commenced, shall have resided as a ﬁxed' inhabitant
witlin its limits.’ i

This is obv1ous1y based on the former p1ov1smns that‘ -

! .have mentioned, but the words “in the case of

immoveable property ” are substituted for “relating to

‘immoveable property”. They do not make any material . -
- change. - Itis to be noted, however, that under section 31
~ of Regulation XVII of 1827 the Collector was given a
very extensive jurisdiction in regard to suits for the

‘possession of landand’ connected disputes, and provision " -

‘was made for transfer of all orwlnal suits on those
sub]ects to the Collector. ” ' :

- 11. It'is of some interest to note in regard to - thls

question. that the Indian Law Commlssmners, in para- .
- graph 89 of theu' Report to" the Governor—General of. c
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India, dated July 2 1842 which is at pp. 508 to 530 of
the volume contalnmg “ Gopies of the Special Reports of
the Indian Law Commissioners ”, printed under the
authority of the House of Commons in 1843, state as
follows:— C V

By the Code of 1827, civil jurisdiction over a certain class of suits, those

relating to land, was given to the Collectors of revenue, their assistants and
head native officers ; and by a very wide construction put upen this part of the
code, the entire cognizance ‘of every suit having the most remote connection with
land, was taken away from the Zillah Courts, and transferred to the Collectors.
A limit has, however, been put to this very extensive jurisdiction by Act XVI
‘'of 1838, and the revenue officers are now confined to, 1st, giving possession of

“lands, or the like to any party forcibly dispossessed of the same, if a plaintbe .
~ preferred within six mouths of the date of dispossession.” -

This Act XVI of 1838 contained provisions corre-
sponding to those of the existing Mamlatdars” Courts
Act, Bom. II of 1906, so that the jurisdiction of the
Civil Courts would then depend on the provisions of
section 21 of Regulation 1I of 1827, to which I have.

drawn attention. This particular sectlon (excepta part o
which does not bear on the question under'consideration)

remained in force till it was repealed by Act X of 1861.
Thus throughout the whole of the Company’s territories
from the commencement of  the nineteenth century

“to 1859, the Civil Courts could only entertain ‘suits ‘

 relating to land, if the land was situate within the local
- limits of their jurisdiction. . In addition to this wefind
that the expression * landed or other real property to

which the suit may relate ” was also adopted by legis-
lation of the Governor-General-in-Council. For, in

Act No. IX of 1344 of the Governor-General-in-Council,
which applies to the ‘three Presidencies of Bengal,

Madras and Bombay, section 8 gave jurisdiction t6

‘Sudder Ameens “ to take cognizance of all such suits asare
- mentioned in section 1 of this Act : provided the landed
" or other real property to which the suit may relate shall
~be situated, or in all other cases the cause of action,
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shall have arisen, or the defendant at the time when .
the suit may be commenced shall reside asa fixed -
inhabitant, within the limits of such local jurisdiction. .
as aforesaid .. This Act has additional weight from the
fact that it was presumably drafted by the Indian Law
Commissioners, who were appointed in 1833 by the .-
Charter Act of that year, 3 & 4 Will. IV, c. 85, -
and, as is well known, Macaulay was a member of that -
Commission. I may refer in this connection to Ilbert’s
“ Government of India”, 1st Edition, pp. 89 and- 90..

" That this Commission was responsible for the draft is

shown by a réfer’_'e'ncevto this proposal in vegard to the .
Sudder Ameens in paragraph 89 of the Report,submitted
by them, dated July-2, 1842, published at p. 514 of the

Lo Coples of the Special Reports of the Indian Law-

Commissioners ”, which were publishied under the orders
of the House of Commons in 1843. This paragraph :
refers- to a Report of December 4, 1841, on the subject,

. which I have notbeen able to obtain. That the Indian‘
‘Legislature -should” have adopted this expression -
¢ relating to” supplies at any rate a reasonable basis for -
- the view that the Code of 1859 used the expression “suit -

for land ” in a sense approximating more to the words,

-4 suit relatmg toland ” than to the wor rds “ 2 suit for the .
. recovely of land.” - ' ;

12. T next come to what may be called hlstoucal

considerations bearing on the intention of the framers -

~ of the Act of 1859 and the Letters Patent. In the case
-of Holkar v. Dadabhoi®, which has been overruled by

, 'the Full Bench in fndza Spinning & Weaving Co., Ltd.
~. Climazx Industrzal S yndicate®, the main considera-

" “tion which led the Court to decide that this Court bad-

; : 3ur1sd10t1on to entertain a suit for speelﬁc performance.

~ of an agreement made in Bombay but relating to land -~

: s1tuate outside the omgmal jurisdiction. of the - nghi g

: m (1890) 14 Bom. 353. @ (1925) 50 Bom. 1.
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Court was that the Court of Equlty in England Would

"have entertained the suit, and that it could not have
“been intended by the framers of the Letters Patent, who
were presumably English lawyers, to exclude suits in
personam as well as suits in rem from the jurisdictidn

of the High Courts: As held by Sir Lawrence Jenkins

in Vaghoji v. Camaji® this was Sir Charles Sargent’s
rafio-decidendi. Holkar's case® treats the question of

. what was the intention of the framers of the Ol_lartei' as -

the .most important consideration; and 1 therefore
propose to give in some detail the 111st01 vy leadmg up to

~ the enactment of the Code of 1859 and the issue of the~

Letters Patent of 1862, T scarcely need cite specific
authority for doing this; but as instances where. the

Privy Council has examined the course of-legislation

and the history of the matter in order to ascertain the
intention of the Legislature, I may refer- to Brown V.

McLachZ_anm and .Maha Prasad v. Ramani Mohan
Singh®.  As to India the provisions of section 57 of .

the Indian Evidence Act specifically allow the Court to
refer for its aid to appropriate books or documents of
reference “on all matters of public hiSfoi?y ”. In the
first instance, I shall endeavour to limit my references
to the case of documents Whlch can without challenge
be 1e01t1mately resorted to. I think the first thing to.
be emphasized in consmeun@ this history is the mten—
tion of the Govelnment which . succeeded the East

“India Company, to amalgamate the two Courts that up

“to then had existed in each.of the three Piesidency

towns, viz., (1) the Supreme Court, and (2) the Sudder .
‘Dewanny Adawlut, which was the High Court for the -
Company’s Courts in the mofussil.- There is plenty of °

- material to show that. Thus in the Impenal Gazétteer

- of India, Vol. IV, Edition 1909, at p. 146, it is stated that

M (1904) 29 Bom. 249, 1 (1872) L. B. 4 P. C. 543 at p. 550.
- @'(1890) 14 Bom. 353 . .. @ (1914) L. R, 41 I.°A, 197.
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- the present system may be said tohave been inaugurated”

by the passing of the Indian High Courts Act, 1861 ’
and in 1852 it had be€h urged upon the Parhamentary
Committee for East Indian affairs that it was desirable
“that the Supreme and Sudder Courts in / each
Presidency should be consolidated so as.to unite the
legal training of the English lawyers who sat in the

‘one with the intimate knowledge of native customs,

habits and laws possessed by the civil servants who
presided over the other”.” A similar statement will be
found in Cowell’s « Court% and Législative Authorities
in India”, 3rd Edition, at pp. 160 and 161; but the -
proposal had been started long before 1852. Thus the
Indian T.aw Commissioners’ Reports of 1847, printed
under the orders of the House of Commons, contains at
pp. 630 to 633 a draft by that Commission of what was
then known as the Lex Loci Act, section 8 of Whlch
states as follows :— ’
“ And whereas it is probable that a High Court of Appeal will be established
at Calcuita or at each of the three. Presidencies which will supersede all the
functions whereby the several Supreme Courts and Suddar Courts now - correct
the decisions and control the proceedings of the inferior Courts: but it is
uncertain how much time may elapse before such High Court of Appeal can .

. be estabhehed lt is ther efore hereby enacted...

Cowell at p. 161 states that Sir Charles Wood actually ;
mtroduced a Bill in 1853/in which

“ he was anxious to include a provision for effecting that object and to em- -
power Her Majesty to issue her Charter for the establishment of a United
Court. But the members of the Indian Law Commission, though they approved
of the proposed change, thought thit it would be useless to attemnpt to unite-’
the Courts till the Codes of Procedure were estabhshed A Royal Commission,
however, was issued to obtain the basis on V\hlch the forms of procedure could-

be. framed

ThlS refers to “the- enactment of the Government of

- India-Act of 1853, 16 & 17 Vic.,, c. 95, section 28 of-
~which provided for the appointment of a body of

English Commissioners, with instructions to examine
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-and consider the recommendations of the Indian Law )

Commissioners. This is mentioned in Ilbert’s Govern-
ment of India, Edition 1898, p. 95. According to a
foot-noteon that page the Commissioners, who included
Lord Romilly and Sir John Jervis (Chief J ustice of
Common Pleas), were instructed in 1853 to-consider
specially the preparation of a simple and uniform Code

- of Procedure for Indian Courts and the amalgamation”

of the Supreme and Sudder Courts. They submitted
various reports, which were printed under the authority
of Parliament. Their first and fourth reports refer

particularly to this question of amalgamation of thetwo

-Courts in each Presidency town, and contain certain
drafts which are clearly their proposals for what
became section 5 of the Code of 1859 and- clanse 12 of
the Letters Patent. I do not for the present consider
these drafts, as a doubt has been raised whether they
can be looked at or not ; but-T think the reports made
by a statutory body appointed for the particular purpose
T have mentioned are documents, which afford the

most accurate information available as to the defects of

the prior system and proposals for its amelioration. I
think that, having regard to the remarks of the Earl of

Halsbury in Fastman_Photographic: Materials Com-

pany v. Comptroller-General of Patents, Designs, cmd
Trademarks®, there is clear authority for looking at

such reports, which also come- under the words :

“appropriate books or documents - of reference” in

“seetion 57 of the Indian Evidence Act. In foot-note (9) ‘

-at page 140 of Hardcastle’s Statutory LaW 3rd Edition,

are given further instances where such reports of

statutory commissions have been looked at and con-
‘sidered by the Courts, and it cettainly would be difficult
to find any more accurate source of 1nf01mat10n as ‘to
what was really the intention at any rate of the Lnghbh

@ [1898] A. C. 571 at p. 576.
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Commissioners, whose report would necessarily have
very great weight in the decision of the Government -

- on matters about which the Commissioners were

authorized to advise Her Majesty. As stated in Cowell
at p. 160, there was a clear intention to have a uniform
criminal law, a uniform system of Courts of Civil and

Criminal Procedure, and in the end as far as practicable -
‘a uniform civil law and equal liability to the jurisdiction. -

This helps to bring out the close connection between the
Code of Civil Procedure of 1859 and the issue of the
Letters Patent of 1862.. Another point that should be
mentioned is the probability that the framers of {hose
epactments would be influenced not so much by the
law in England as by 'a consideration of what was
desirable for Indla having regard to the system*,

~already in opelatlon ‘there. As already mentioned, the
Indian Law Commissioners had directed their attention

to the question of jurisdiction of the Civil Courts of ,f

‘the Company, and it had been re-enacted by Act IX of
' 1844 that suits relating to land had to be brought in.
" the Court within the limits of which that land was

‘situated. This is a consideration which, I think,
-should not be overlooked ; and it seems Lo me extremely
' pmbable that in defining the original civil jurisdiction

- of the High Court this would be given considerable.

"‘jweight. There would in fact be the intention that the

High Court should have a similar jurisdiction in all.

- .respects to that which the Code of 1859 plescrlbed in
' ,regard to mofussﬂ Courts.

13. Another Very important consideration is that

:hlstory shows clearly that there was an intention to
- curtail -the ]u11sd10t10n of the Supreme Court and.
definitely define the jurisdiction that the High Court

might- exercise. There had, as is well known, been

“very considerable controversies as to the extent of the
_]urlsdlctlon of the Supreme Oourt which Macaulay in



VOL-LI] ~ 'BOMBAY. SERIES 589

- his essay on “Warren Hastlngs 1efexs to as “1mmense

and undefined”. He draws a vivid picture (which'is
reproduced in Cowell at p. 00) of the rule of the
‘Supreme Court amounting to a reign of terror.. This of

course refers to the early disputes which arose, between
the Bengal (Jovemmenb and the Supreme Court of -
Calcutta, which are mentioned at’ pp. 46 to 49 of
Cowell’s work. Bomewha‘a similar “disputes in the«

Bombay Presidency are mentioned at pp. 94~ and 93,

and there was a decision of the Privy Council reported ~

in Knapp’s Privy Council Repou% Vol. I, p. 1, which

went against the Supreme Court.- The Indian Taw
Commissioners had not been idle in the matter. They ..

‘had considered the question of the procedurein the
Supreme Courts, and as a result of their lepOltS and
proposalq various Acts were passed such as No. VII of

1844 for improving the LaW of Evidence, No. V1 of 1854 N
to amend the practice and-¢ourse-of proceeding on the.
Equity side of the Supreme Courts, No. V of 1855 to

ass1m11ate the process of Txecution of all sides ¢f the,

Supreme Courts, and "No. VI of 1855 to extend the
operation and regulate the mode" of executmg writs of

Execution in the Supreme Courts. In many respects -
the law of India became then ahead of the law of -
England, and as a further instance of this I may refer -
to section 37 of Act IX of 1850, under which the Judges
of the Courts of Small Causes in* Oalcutta, Madras and

Bombay were empowered to determine all questmns as
well of fact, as of law or equity, in all cases which

’they had authority to try. -Similarly, section- 38 of -
Act VI of 1854 empowered the Supremé Courts on its-
Equity side to -determine a ‘legal title or right of a -

party that otherwise might" have to be established in a
sepamte proceeding at law.- Thus the Supreme Courts"

‘were placed in some respects m a better position than

Courts of Equity in. England It was not, I beheve
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until the Judicature Act of 1873 that there was statutory
authority for the Courts in England to administer
law and equity concurrently. On the other bhand in
some respects the ‘powers of the Supreme Court were
restricted as compared to what might have been the
powers of the Court of Chancery in England. As one
instance of this I would cite clauses 4 and 5 of Act VI
of ‘1855, which plohlblted the Sheriff from selling
immoveable plopelty situate beyond the local limits of -
the jurisdiction of the Court, without first notifying
the praposed sale to the Judge of the District, in which
the property was situate and cauasing a notice of the
proposed sale to be stuck up in the office of the
Collector of the District and on some conspicuots part-
of the property to be sold. [n view of these considera-
tions I do not think it can safely be assumed that the
framers of the Charters of 1862 and 1865 intended in
any Wz;y to confer the same- jurisdiction on the High
Courts in India as was exercised by the Court of

Chancery in England. Clause 12 purports to give an

exact definition of the limits of the High Conrt’s.

‘original -civil jurisdiction and in order to determine

whether the Court has or has not jurisdiction, it is
necessary in my opinion to .consider whether in- fact
a suit is a suit for land or not, without any regard to

what ‘are the powers of the Court of Chancery in.

England. It has to be borne in mind that, however
admirable may have been the system under which the
Court of Chancery in England exténded its jurisdibtioﬁ
so as to do. justice in cases which otherwise in strict
law might have resulted in 1n]ust1ce, there was an
obvious inclination on the part of that Court to proceed
.upon the maxim that a good Judge should seek to
extend the Court’s jurisdiction and therefore to narrow
the class of suits in rem and extend the class of suits
“in personam - (Cf. the remark of Lord Herschell m\
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Bmtash South Africa Company V. Oampanhza de

Mocambique®, that “the Courts of Equity...were in -

early days, at all évents, keen to supplement the
deficiencies of the Common Law” &e.) This is, I think,

__ well shown by the reasoning under which the Courts -

of Chancery held that « foreclosure suit is not a :suit
in rem but a suit in personam, contrary to the view
which has the authority of the House of Tords in Pugh
v. Heath®, that such suits were clearly suits in regald
_to immoveable property under the Limitation -Act: “and
Mr. Westlake in his International Law, section 174,

has declined to treat such cases as properly falling

" under the head of suits in personam. Therefore, in
my opinion, the reasoning of Sir Charles Sargent is not

- correct. The framers of the Charter no doubt were, as-

he says, English lawyers ;but they were also ploceed-
ing upon the views of Commissioners who were not
~ only English lawyers but were members of the Civil

Services appointed in India, as mentioned in a foot-note«

at p. 90 of Ilbert’s Government of Tndia. -

14. Regarding the drafts of the. English Law

Commissioners that I have referred to,.I stronofy urge

that they ought to be taken into consmlerat]on In

“Hastman Photographic Zi[atemals Company v. Comp-

troller-General of Palents, Designs, and deemarlcs@) k3

Lord Halsbury at pp. 574 and 575 considers the report
of the Commissioners there 1eferred to, not. only in’

- regard to the defects of the ‘then Act but also in régard.

-to the proposals ‘that they made for its amendment
This includes the passage in the report—We think,

* therefore, that geographical names ought only to be "
permitted where they clearly could not be regarded as -
‘indicative of the place of manufacture or -sale,’—and
’Athe further ploposals that follow I cannot see any

m [189%] A.C. 602 at p. 626, ™ (1882) 7 App Cas. 235.

o) [1898] ACHTL. . Lo
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substantial difference between a proposal made in that
way in the report, and a proposal in an attached draft,

- except that the latter is in fact a more accurate expres-

sion of what is proposed. To shut cne’s eyes to what

isa publ_ished historical fact, viz., that a statutory body -
- of Commissioners made a certain proposal, which was

the basis at any rate for consideration when a proposed
enactment was before the Government, seems to me to
be contrary to common sense; and although there may B
be a doubt as to-the admissibility of such considerations .

~in Engldnd, it does not follow that the law in India is )

the same. It is-pointed out by Sir John Woodroffe in -
“The Englishman”, Litd. v. Lajpat Rai® that sec-
tion 57 of the Indian Evidence Act in allowing
reference to matters of public history is wider than the
corresponding English law. It hasno doubt been vuled

- by the Privy Council that the proceedings of ‘the
- Indian Legislature should not be looked at as affording

any guidance as_to the meamng of an Indian -enact- -
ment; but the considerations that have led to this view

in regard to-the proceedings of legislative bodies, such -
-as that there are three estates of the realm, do not
- equally apply to the case of an enactment by the
. Crown, especially where the statement of intention is -

made by a statutory body of Commissioners. Thej
were appointed to make proposals for the consideration .

- of the Governmentahd the actual proposals that they °
]made are matters of public history, available - by
-reference to Publications by Her Ma]esty s Printers, N
Messrs. Eer and Spobtlswoode which were presented -
- to both Houses of Parliament by command of Her

Majesty. - I submit that the drafts in question are:

‘admissible f01 conSIderdtlon in connectlon with the

constructlon of clause 12 of*the Letters Patent ‘md

3 sectlon 5 of the Code of 1859, though of course T do not :

© - (1910) 87 Cal. 760°at p. 787.
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_mean that they are conclusive ev1dence of the 1ntentlon -

of the final enactments. -

- 15, The fourth Report of -the Commlssmners ‘was -
pubhshed in 1856. The first paragraph of this Repoxt

. refers to their first Report, in which they had prepared

: and submitted to Her Majesty

‘a plan for the amalgamation of the Supreine and Sudder Courts at C‘ilcutt’x
as well as a simple and uniform Code of Civil and Criminal Procedure applica-
" ble both to the High Court so formed and to all mfenor Courts wzthm the
limits of its jurisdiction.” o

Their -third Report, as there mentioned, compnsed

similar proposals in regard to-the North Western

- Provinces of the Presidency of Bengal They thenf
- say :—

- “We hf\ve received instructions. from the Commuissioners for the Affairs of

fIndm, directing us to apply ourselves to the preparation of a Report for
- Madras and Bombay similar to that which we have-already submitted for
_ Bengal, with such moditications as the difference in the exia;ting systems of the
. Qourts of those Presidencies may render necessary. As the measures we recom-
L; mend for. Madras are in all respects the same as those we ‘recommend for

Bombeq, we, consider it unnecessary to submit separate Reports for those',

Presidencies ; and accordingly we now complete our Reports -in regard to
Judicatories, Jurisdictions and Prbcedufe for the several Presidencies of India.-

The same majority of the Commissioners- which agr:eed in. recoinmending
that the High Court at Calcutta shiould be constituted in the xnanner proposed
. inour first Report think that the High Courts to be estabhbhed at Madras and

‘Bombay should also be constituted.in that manner, except only as legards the

number of Judges.” .
They then deal with various minor questlons con-

nected with this subject. The last- paragmph of the

~ Report says :— .~ - . .

“YFor our views on various points,-as well -as f01 further mfornmtlon in:
/ regard to the existing qystems of “judicature and procednre in the Presidencies - -

"“of Madras and Bombay, we refer to the notes and appendlces of our first
Report which we consider it unnecessax; to add to.our present. Report. »

Then follow the ‘proposals as to the High Coults ‘u‘;f

“Madras and Bombay in the form of draft provisions in
“‘separate paragraphs which were the baS1s of some of

" the provisions of - -the High Courts Act, 1861,.and the
" Oharters of the H1gh Courts of Madras and Bombay

~
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These are contained in pp. 11 to 15 of the Report.
Paragraph 17 is the provision proposed as regards the

original jurisdiction of the High Court as to suits. It. .

runs as follows :— .
“The High Court, in the exercise. of its original juriediction, shall be

empowered to receive, try and determine suite of every deseription, provided -

- the landed or other real property to which the suit may relate shall he situated,

or, provided in all other cases the cause” of action shall have arisen, or the .

defendant at the time when the suit may be commenced shall dwell, or carry .

jurisdiction of the said Court, except that it shall not have any jurisdiction in

* on business, or work for gain, within the local limits of the ordinary original

cases in which the debt, or damage, or value of the property sued for, does riot

exceed one hundred Rupees, and which fall within the jurisdiction of the

Small Canse Court.”

It will be seen that the words there used correspond
to those which were used in the Bengal Regulation of -
1793 and the Madras Regulation II of 1802 and the -
Bombay Regulations of 1799 and 1800, to which
I have already drawn attention. The similarity

of the language employed is remarkable. The words

“ provided the linded or other real property to which ;

the suit may relate shall be situated ” are exactly the

same as in those Regulations, except tlhiat the latter add-

after the words “the suit” the words “or complaint”.

The subsequent words as -to “all other cases” also are

very similar; the only differences are the substitation

of the word “dwell ” for “reside as a figed 1nlnb1tant ”,

and the 1nsert10n of the words “or carry on busmess ’

or work for gam .. It is difficult to avoid the

_conclusion -that the draft is based upon those pro---
visions. Then follow the proposals as to the Civil

Courts subordinate to the: High Court in the two.

Presidencies. Pages 16 to 18 deal with the constitution

of the different Courts and their jurisdiction. Para-“

graph 11 relates to the jurisdiction of the Moonmffs ‘

; i.e., Towest grade of Civil Court. It says:—

# The Moonsiffs shall be empowered to receive, try, and determine suits of -

every description cognizable by the Civil Courts under the following pecuniary -
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lin*itatiom‘ provided the landed or other real property to which the suit may

. relate shaH be sitnated, or pxomd ed In all other cases the cause of action shall
have arisen, or the defendant at the time when the sult may be commenced,
* shall dwell or carry on business, or work for gain, “1t111n the limits to which

- _their respective Juusdlctxons may extend.” ) ’ . )
Here agam it will be noticed thai the provmlon is

similar to the draft clause:17 regarding High Courts

- that T have already mentioned, and this provision;

which had also been proposed- in réspect of the similar
- Courts in Bengal and the North Western Provinces

(see for instance clause 11, at p. 15 of the Third Réport of

the Comm'iss_ioners)z is the evident basis for section 5 of

“the Civil Procedure Code, 1859, which was .sub-

sequently enacted. But it is to be 110ted that, instead

‘of the expression “the landed or other real” property to -

which the suit may relate”, section § substituted the
“words “in the case of smts for land or other immove-
able property such land or property”. Some light on
" .the genesis of this substitution-is thrown by clause 17

of the Commissioners’ draft proposals in thls matter.

- ‘ This runs as follows :—

“A suit for land or other re'd ptoperty “situatn within the limits 01’:' a Qincrle

* Zillah, but within the jurisdiction of different Mooisiffs’ Courts. may, with the )
prevmus sanction of Judge of such Zillah, be bu,ucrht in any Court within the .

limits of which anv portion -of. such propeltv is situate, provided: the eutire.

claim in respect of the value of the pxopelty 1in suit be coo"mmble bV such
Cowt. "

provision corresponds -to secmon 11 of. the Act of
1859, which begins as follows — : :
“1f the suit be for land or othel 1mmoveable property s1tuate within the

limits of the single district, buf within the - jurisdiction of dlfferent Courts, the ‘

suit may be brought in the Court vo&es o o -
- So far as the Oomnnss1oners propOsals are con-
cemed the. fact that they considered the . words

““suit’ relanmg to land ” “as -equivalent to- “ suit - for -
la,nd ” geems ta1r1y obvmus from the ]uxtaposmlon of’

ILRS&Q-——G

There, it is to be noted that the expresswn used is
“a suit for land or - other real property”. . This

1926-27

 HATIMBHAC

HASSANALLY
A

“ . FRAMROZ

EpuLige .-



59 . INDIAN LAW REPORTS  [VOL. LI

1926 27

HATIMBHAL

HissaNaLLy

0.
FraMRoz
EDpULIER

the two provisions I have mentioned'; and a similar
construction in regard to section 33 of the Act of 1859 -
and section 3 of Act XXIII of 1859 has already been
mentxoned The fact that the words “suits for land”
were substltuted_ for the phraseology about “suit
relating to land ” in clause 12 of the Latters Patent
whicli were subsequently issued is, of course, one on
which different views may be entertamed One view
can be that it was clearly. Aintended to avoid a wide
phiase like “suit relating to land” and to substitute -
for it another which would be more restricted, such as
“suit for land”. But it seems 1o’ me that, lnvmg

‘regard to the correlation of the two l)hlﬂSPS in the

proposals of the Commissioners and to the connection-

-that was still maintained in the Code of 1859, as I have
just mentioned, it is far more probable that the

substitution was made with the idea that “a suit for
land” was a better phrase to use in connection with"
the definition of jurisdiction, but without any intention -
of thereby narrowing the meaning much beyond what

‘would be expressed by the words “a suit relating to
~land”. - And the close connection of the proposals in-

regard to the High Court with those for the juusdu‘-,
tion and p1ocedure of the subordinate Courts that

appears flom the Reports of the Commissioners shows a\
‘ ‘¢lear intention that the jurisdiction of the Court should

‘be on a similar basis to the jurisdiction of the mofussil
Court.” In some cases (as stated in Maxwell on the Inter-

 pretation of Statutes, 5th Edition, p. 45) an .inference
" can no doubt be drawn from comparing the language of
~the Act with the declared intention of its framers, tha‘b
_the difference between the two was not accidental but
1ntent10nal in this case, however thele are stmno'

eon51derat10ns contm

216, Coming to the- next stage of what was' the

- intention in the final provisions contained in clause. 12
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“of the Letters Patent, the question of the admissibility -

~of the Despatch of the Secretary of State communicat-
-ing.the Letters Patent for the High Court of Calcutta
to the Government of India falls for consideration.

- This Despatch, which is printed at pp. 1133.to 1141 of

~the 8th Edition of Mulla’é Civil Procedure Code, is
a well-known document that has for a longtime been
. available to. the public. = Sir Charles Wood in - para-
glaph 39 of the Despatch dlrected that a copy of ‘the
» Despatch should be forwarded with the Letters Patent
to the Judges of the High Court of Bengal, and no
doubt a similai-communication was made to the Judges
of the High Courts of Madras and Bombay in forward-
ing the Letters Patent to those Courts. It is a
“document which was written by the person who had
~ most authority to speak in the name of Her Majesty,

by whom the Letters Patent of the Courts had to be.

granted under section 9 of the-High Courts Act of
1861, Section 3 of the Government of India -Act of
- 1858 provided that he should exercise the controlling

"power in regard to the affairs of India; and as

remarked by their. Lordsliips of the Privy Council in
Devchand v. Chhotamlal®™ the sovereign power that had™

formerly been exercised by -the Bast India Company

‘was under that Act to be exercised in England through
“the Secretary of State. It may no doubt.be objected

that the observations of the Secretary of State in the

Despatch are mere expressions- of opinion and cannot

_be said to amount to rulings by those entitled to speak °
on behalf of the sovereign power, of the kind referred -

“to-at p. 252 of the case just cited as to the ]uucdlcuon

~-of the British authorities in Kathiawar. That is true;

but obviously the opinion of the Secretary of Stdte,
who-was the authouty responsible for the issue of the

‘Lettels Pacent on behalf of-Her \Ia]esty, and Who must '

@ (1905) 33 Cal. 213 at p. 213,
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have had them under his consideration, is extremel'y ’
weighty. - Of course, if in law such ai opinion is
inadmissible, then it must be excluded from cons1dera- ,
tion;.but I venture to submit that such an opinion
falls under the provisions of clause () of section 32 of
the Indian BEvidence Act, which allows an opinion to -
be given in evidence as a relevant fact when it is that
of a deceased person “as to the existence of any public '

_ right or custom or matter of public or general interest, "

of the existence of which, if it existed,- he would have

~ been likely to be aware, and when such statement was -

made before any controversy as to such right, custom_
or matter had arisen”. It surely is a matter of public -
interest to know what was the intention of the Crown-
as to the extent of the jurisdiction of the High Court of

~ India in regard to clause 12 of the Letters Patent. It

is as much a matter of public interest as an -opinion:

- about the boundaries of a country, town, parish, manor:

or hamlet, which have been held to be .matters of
pubhc or general interest falling within this rule of
law: The distinction that this is not a case of physical’
boundaries but of the boundaries for un exercise of a’

“legal- power is suleiy' immaterial. And this oplmon

was given by Sir Charles Wood long before anycon-
troversy had arisen on the questlon of jurisdiction. -
*..17. Again this particular opinion is a matter “of

" public history within the meaning of section 57 of the
Indian Evidence Act. As a somewhat analogous—

precedent; I may refer again to Devchand v. Chhotam= -

“7al®.  Among other matters considered in that case by -
~their Lordshlps of the Privy Council were certain rales -
% 1ssued by the Bombay Government in 1902 These are-
“referred to at p. 251 of the report of the case 1n the
-~ LT R. Series. Their Lordships sy :—

A fresh set of rules was issued in 1902 in which express mshuetlons are

: 'lazd down as to what.cases should be regarded as political. -In this the’ rules

(1) (1905) 33 (‘al 219,
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seem, on the face of them, to go beyond their predecessors. But in the 1926-27;

Déspatch of August 8, 1902; which communicated the new rules to the | q —
Secretary of State, the Government of Bombay said: ‘The rules are simply H:s’iﬁriii; :

 an issue in authoritative form of existing ordels, and contam no new matter,’ v
except certain points not now material. ' S - . .. Frauroz

EpuwiEe © -

There the Despatch accompanying the new - 1*ules of . '
ihe Bombay Government was not held to be entirely
inadmissible in considering the scope or meaning -of
“the rules. The Despatch has also been more than once
- referred-to by Judges of this Court in construing the
- Letters Patent: see Peshotam Hormasji Dustoor v.°
Meherbai®; Nusserwanjee Wadia V. " Eieonora
Wadia™ ; and Benjamin v. Benjamin®, But even if

. the Secretary of State’s Despatch be treated as in-’

admissible as an aid to the construction’ of clause 12,

~still - from the considerations that I have already

~ mentioned it is quite obvious that “the terms- of
_clause 12 deﬁmng the original jurisdiction of the ngh

- . Court as to suits, are nearly similar to those employed

~in‘section 5 of the Code of Civil Procedure (Act VIII
_ of’ 1839) and are intended to include every description -
of case over which the mofussil 00111' ts have ]llI‘lEle-
tion.” That is What is said in parafrraph 17 of the
) Despfttch and it corroborate% What I have alre’tdy
“.endeavoured to point out.and what Sir Lawrence
Jenkins in Sudamdih. C’oal Co., Ltd.v. Empire Coal
Co., Ltd “ treated as common knowledge ' :

18 Pdra 16 of the Despatch is, however, of even
more importance. - .This clearly . shows that in. the‘v
" opinion of the Secrefalv of State it was intended (1) ‘to
adopt the principle that “every smt should be instituted
.in the Court of the District in which the property
- forming the subject of dispute is situated”, and (2) to
uke away “the jUris'diction;hitherto exercised by the:

) (1888) 13 Bom. 302 atp. 810, O (1925) 50 Bom. 36 at p. 378. -
@ (1913) 38 Bom. m '\tp 146, @) (1915) 42 Cal. 942 at p. 951,



1926-27
" HATIMBHAIL
HASSANALLY
v.
Fravroz
- EDULIEE

600 INDIAN LAW REPORTS  [VOL.LI

Sﬁpléme Court (on the ground of constructive inhdbit“-”
ancy er othe1w1se) over persons and property bey ond .
the local limits of the Presidency town, but within the -

- limits of the Presidency or Division subject to the

authority of the High Court”. In the face of this, it

seems to me the reasoning of Sir Charles Sargent in
Holkar v. Dadabhai® cannot stand. It is argued.that
this only shows an intention to take asvay the jurisdic--
tion of the Supreme Counrt over British subjects residing
in factories in the Bombay Presidency; but this

: ignores the wide words “or otherwise” after the words -

“constructive inhabitancy ”. So far at any rate as the :
Secretary of State was concerned, it seems clear that he

“had no intention of allowing any equitable ]uusdxctwn

of the Court of Chancer vy in England 'to be exercised by
the High Court so as to override the principle that
‘“every suit should be instituted in the Court of the’
District in which the property forming the subject of

dispute is situated”. It may be said that the words-in

italics are not as wide s the words ““ to which the suit;{
relates ”, but they are certainly neaver the latter expres- .

- sion than the construction which the Advocate General"

asks us to put on the phmse “suit for land .

'19. The next posmble aid to construction is the-.
subsequent legislation on the same subject contained in_

~ section 16 of the Civil Procedure Code, Act X of 1877,

‘and the correspondln prov1s10ns in the subsequentf

lf‘Codes of 1882 and 1908. This section expands the words-

“ suit for land ” in section 5 of the Act of 1859 info a

; Wlde range of suits relating to land, which include smts;
‘>'f01 the determination practically of any right to. or

interest in immoveable property. Now T fally '\ppre-'?j

“eiate that the cases in which light may be thrown upon.

the meanmg of ah Act by taking into consideration’

‘ ‘~enactments contamed in subsequent Acts are e\tlemel y

. (1890) 14 Bom. 353. -
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limited, as explained on p. 155 of the 3rd Edition of
‘Hardcastle’s Statutory Law. But in the present cdse 1
think it is important to-bear in mind that the previous
legislation of 1798 to 1844 that I have mentioned ‘was
all in the same direction, viz., that a Civil Court in the
mofussil was not to exercise jurisdiction i 1n sults relat-

ing to land, unless that land was situated in the local
limits of its jurisdiction. Then we have Act VIII of
1859, which employs the ambiguous expression “suits
forland ”. Difficulties had arisen with regard to the
construction of that phrase. The Bombay High Cotirt
~ held in Yenkoba B. Kasar v. Rambhaji valad Arjun®,
thata suit for the recovery of a mortgage debt by the
sale of the mortgaged property was not a suit for land
- within the meaning of section 5 of the Code of 1859. In
~ the case of In the maltter of the petition of S.J. Leslic®

‘the Calcutta High Court held the direct contrary, and '
‘there were previous decisions of that Court to thesame

effect in regard to mortgage stuts as- pointed out in
Nalum Lakshimikantham v. Krishnasawmy Muda-
liar®. The attention of the Législature was presumably

drawn to this difference of opinion, and this helps to

explain the alteration that was made in the Code of 1877.
The consideration naturally arises whether the Legisla-

ture did not intend to express the law more clearly, as

it had been prior to the Code of 1839 and as it was
intended to be enacted in section 5 of the latter Code.
" The plepondelance of probability certainly seems to
- me to be in favour of such an intention and against a
great and sudden change of policy (cf. the remarks of
their Lordships of the Privy Council in Vasudeva

Mudaliar v. Srinivasa Pitlai®, that the constructio\nh,

there favoured “escapes the necessity of attributing to
the Leglslatme a great and sudden change of policy™).
All the cons1derat10ns as to the 111st01y of the p1oposals

- (1872) 9 Bom. H. Co12. @ (1903) 27 Mad. 157 at p. 161,

@ (1872)9 Beng. LR 170~ @ (1907) 30 Mad. 426 at p. 433,
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which led to the enactment of the Code of Civil Proé',
cedure and clause 12 of the Letters Patent tend in shat
direction. I do not mean to say that section 16 of Act
X of 1877 may not have been intended to go beyondthe
limits of what could legitimately be brought under the
head of “a suit for land ”, as for instance, in the clause’

(f) about suits for the recovery of moveable property

actually under distraint or attachment. But I think
that that section does afford further ground for holding "

that the Legislature had intended the words “suit for
land ” to have the Mdel sense that is clefulv signified

in-clauses (@) to (e) of section 16, Sir Lawrence Jenkins

“in Sudamdih Coal Compani’s case® hasreferred to this.

point as showing that the construction he gave to the”
words “suit for land” was not opposed to the general”
trend of legal thought. The general trend of previoils"
Indian legislation is entirely in the same direction.
20.. Before leaving this subject of legislation sub-
sequent to the Code of 1859 and the Letters Patents of
1862 and 1865, I think it.is pertinent to observe that
under clause 41 of the Létters Patent, the latter are

subject to the legislative powers of the Governor- General
" in the Legislative Council, and that under clause 37.

the High Court, in making rules and.orders for the

purpose of regnlating all proceedings in civil cases

before it, is to be guided as far as possible by the provi-

" siong of the Code of Civil Procedure, Act VIII of 1859,
and the-“ provisions of any law which has been ma'de'\‘
- amending or altering the same by competent legislative.
- authority for India”. The latter provision recognizes
" the special relations between the Code 'of Civil Froce-

dure and the Letters Patent, and further points to the’
intention that there should be a uniform ~system  of

< .jurisdiction and . procedure apphcable to  both the

superior Courts of jurisdiction in Presidency towns and

- the inferior mofussil Courts.  That mtentlon is c]early

a (1915) 42 Cal. 942._



VOL. LI BOMBAY SERIES - 603

- shown by the Reports of the Inchan and Enghsh LaW _
Commissioners that I have already referred to and by

" other historical records. Therefore there is the more

V. reason for having regard to the provisions.of the Code
of 1877 in reference to clause 12 of the Letters Patent -

than there might be in an ordinary case. In fact it

appears from the amendment of section 382 of Act VIIL

- of 1859 by part II of the schedule to Act XIV of 1870
" that the words “in any OOm;t of Judicature established

- by Royal Charter” were repealed in that section, so
that thereafter until 1877 the Code of 1859 would extend

‘ ‘also to any soit instituted ina High Court,and section 8
‘of Act XXIIT of 1861 about the Court returning a plaint -

~ -in a suit relating to land if the land was not situate

within the local limits of its jurisdiction would operate -

~ also in a High Court suit. In fact this section was
_ resorted to even before 1870 by Macpherson J. of the
Calcutta High Court, when sitting on its Original Side,

in Bibee Jaun v. Meerza Mahommed Hoadee™ where -

the Judge ordered the plaint'to'be returned. - It would
seen that section 5 of Act VIII of 1859 would from 1870

- be of equal authomty to clause 12 of the Letters Patent, -
- and there would be all the more reason for not giving

- the words “suit for land” a dlﬁelent meaning: in the

.one enactment to what it had in the other. The reason -
why the Act of 1859 was not at once applied to the
High Courts is explained in- Jamuna Bhai v. Sada-" -

“gopa™ as due to the inconvenience of a complete

adoption of Act VIII of 1859; and when rules had 'béen )

framed by the High Conrts, to mitigate this inconven: -

ience, the restriction in section " 382 was removed.

_Under-the Code of 1877, section 16 and the connected

“sections did not apply to tlie Chartered High Courts, so

~_ that afterwards: this same consideration did not apply.
' But it clearly 111ust1ates the tlend of legal thouﬂht as

W (1865) 1 Tnd. Jur. N, S0 W (1883)7 Mad. 56 at p. 59
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to uniformity of jurisdiction in the period at any rate
up to 1877 ; and the Leglslatme in-India could hardly
have evlnessed in a more emphatic manner its view

. that the jurisdiction conferred on a High - Court by
~clause 12 of its Letters Patent was the same as that
-conferred on a mofussil Court by section 5 of the Code

of 1859. This goes strongly against the view that it was
not intended to proceed on parallel lines in both cases.
"21. Tosum up, all the indications to which I have

referred, viz. (1) the legislation prior to 1839, (2) the
draft of the English Law Commissioners in regard to

~ both the jurisdiction of the High Court and that of the

mofussil Courts, (3) the Code of 1859, especially section 33
of that Act and the similar section 3 of Act XXIII of
1861, (4) the Secretary of State’s Despatch about the
Letters Patent, (5) the amendment .of section 382 of
Act VIIT of 1859 in 1870, and (6) the subsequent Codes-
of Civil Procedure of 1877, 1882 and 1908, all go in one
and-the same direction as indicating that a wide mean-
ing such as “a suit relating to land ” should be given to
the words “a suit for land . In addition we have the
fact that the wider expression had alveady been used in
the case of mofussil Courts and that it is & case of one-
and the Same‘ expression “ suit for land ” being applied
to the High Court and mofussil Courts, instead of a case

. of there-having beer some different provision for the

High Court and a crear -departure from that provision -

) Jin- the case of mofussil Courts It may be added that

‘the expression “1e1at1n0' to land” in connection Wlth a
“ local 7 action, as opposed to a “transitory ” action, was
“not a‘novelty at the time that Lord Cornwallis’s Code
of Regulation$ was enacted. Thus Vattel, a Swiss Jurist

- of about 1757, in a passage quoted in Story's Conflict of

Laws, paragrapl. 553, which -in turn is-cited in Lord

" Herschell’s judgment in British South Africa Compan iy
v. C'ompanhza de Mocambigue @ speaks of an ‘action
: @ [1893] A. C. 602 at p. 623.
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having to be brought where the defendant dwelt;

“provided it does not relate fo an estate in land, or. toa

right annexed to such an estate. In such a case, as

- property of this kind is to be held according to thelaws -

of the. country where it is situated, and as the right of
granting it is vested in the ruler of the country, contro-
. versies relating 1o such property can only be decided
in the state in which it depends™. It has to be remem-
bered that, as stated in the arguments for the defendants

-in the Mocambigue case when heard in the Court of .

Appeal®, all actions were originally local, and an action
which related in any way to land situate abroad was
never entertained by the Courts of Common Law. In

invading this principle, according to Story, the Court
of Chancery had extended its jurisdiction further thaa

was approved by jurists generally ; and WillesJ. agreed
with that view (see p. 387). ‘As stated in the same
arguments, “it is difficult to draw the line exactly”.
In England it has-been drawn for the present at the line
indicated by the decision in the ]lfocambtque case; but
* in my opinion it should not therefore be assumed that
the same line applies in the case of India, e%peomlly

1926-97
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having. 1Pgard to the very different llne drawn in 1193 .

-to 1839, .
22, 1 now come to a cons1derat10n of the demded

cases on the subject, but I do not propose to go throagh '

the whole of these, as it is, T thllﬂ\, unnecessary. to
do so.:

contended before us by the Advocate General that in
this case Sir Charles Sargent meant to rule. that a suit
for specific performance of an agreement, which
‘involved the possibility of a final decree for salé of

“pr operty outside the territorial jurisdiction of che Court, -

W [1892] 2 Q. B, 553 at p. 386 - @ (1890) 14 Bom. 358.

T first take up the case of Hollmr v, Dadabhai"f
which is the main one for consideration. “It has been -
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was not a suit for land, whereas Mr. Setalvad contends .
that he merely meant that, whether or not it was a suit .
for land, the High Courts had the powers of a Court of

Equity in England for enforcing a decree in personam
and so could exercise jurisdiction in. that case.
Personally it seems to me that Sir Charles‘Saréent did
not definitely rule that such a-suit was not a suit

for land, and I am s1pported in this by the view

expressed by 8ir Lawrence Jenkins in Vaglioji ~.
Camayji® as to Sir Charles Sargent’s ratio decidendq,
viz., “that it could not have béen intended to exclude
from the jurisdiction of the High Courts such suits in

. personam as would have been entertained by a Court”

of Eqruity in V’Engiand in relation to land abroad”..

_But whether I am right or wrong in this, «it is clear
“that Sir Charles Sargent felt some doubt about the

Court’s jurisdiction covering directions for a sale of
land outside jurisdiction Ly an officer of the High
Court. " The penultimate paragraph of his ]udﬁment in
Hollear v. Dadabhai® at p. 360 says :—.

" ** The present decree, it is true, is for sale of the land by the officer of the

_Tixh Court. The practi’ce,'however, of making an order for sale in that form

has been so long established ‘that it ought not, we think, to be interfered

) v~w11h

us seems to baae 111% decision on the prmclple of
slare decisis rather than on its being a proper exercise

of jurisdiction in personar. Mr. Latham, the then
: AdVOCdle Genﬂral in his argument as reported at p. 356, -

~'albo sy i —

“The only real dispute here is as to the part of the- decree which orders a
w]e of the land".

~No doubt English authorities show that Courts of,

- Eqmty dld decree the sale of land outside jurisdiction

and appomt Recelvers for such property. Butin my
opmlon the fact that such jurisdiction ‘was exercised in

“England is not a good ground for holding that merelv
0)(1904) 29 Bom. 249 at p. 257. - -®(1890) 14 Bom. 353_. o
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- -on that account it can be exercised by a High Coult in

- India. The assumption that is made.by. Sir Charles
‘Sargent as to the intention of the framers of the Letters

- Patent is a mere surmise, which in my opinion is

_ entirely contradicted by all the evidence afforded. by
the historical and other considevations that I have dealt
W1th ahefxdy* T also! respectfully think that if there is

~ room, ag I hope there is,;for the exercise of jurisdiction
in personam by the High Courts in India, this must be.

looked: forin and be based upon the wording of clause 12

- of the Letters Patent. At any rate, if such jurisdiction -

" involves the exercise of jurisdiction in a suit for land,

- then in my opinion it would be_'contrary to - the .
provisions-of the Letters Patent to recognize it, It can’

" only be exercised if the suit comes within the words

“all other cases” in that clause. As wassaid by Phear J."

‘in. The East Indian Railway Co. ¥..The Bengal
Coal Co.0" “the express words of clause 12.of the
" Letters Patent render the principles. of the decision .in
Paget v. Hide®™ inapplicable”. Ihave already mentioned
'my view that clause 14 of the Letters Patent can only

~apply in cases propelly coming. before the-Court; and

the exercise of any residuary powers of the Sup1eme
Court that have descended to this Court can onl; y be in
cases where it is not oppo:ed to'the express or - implied
_provisions of clause 12. ~For-the reasons I. have given

I respeetfully agree with* the former Full Bench in -
. India Spmmng § Weaving Co., Lid. . (lemag, «
. Industrial Syndicate® that the decision in Holkar's -

case® was not justified, and,that if a plaintiffin’ a suit

= relating to land asks for a relief not against the defend-

ant only but against the property, he cannot claim that

' the suit is not a suit for land (see p. 26).  ‘As further’
: ev1denee of the difficulties that arise from the. decision -
f Holkar %. Dadabhai®, 1 may refer to the ]emark of’,

© ®A(1876) 1 Cal. 95°atp. 1005 . G1(1925)50 Bom. L.
‘@ (1874)°L. R 18 Eq-118. - ® (1890) 14 Bom. 353.
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Strachey J. in Sombjc V. Zi.’aitmzjr‘}) that in the absence
of authority upon the point he would have had great
difficulty in holding that the expression “suit for land ”,
@id not include a suit for foreclosure. I suppose there'
will eventunally have to be another Full Bench “to

.decide that -question, thongh no doubt suits for fore-

closure are rare in this Pr esulency As regards-“ other‘
cases”, I have already.indicated that I ‘lccept the
qualification that a suit to be oné “for land”. should.
substantially relate to land and: that ‘this: should
primarily be judged by considering what is the nature
of the relief sought by the plaintiff. L :
©93. In‘regard to tlns question reference has been-
“made to the decisions of the. Privy Council in regard t0

«lthe ]urlsdlctlon of the Courts to entertam administra-

tion suifs, in Whlch 1e11ef is souﬂht in re“ald to Lmd% -

~outside. ]urlsdxctlon In Nistarini Dassi . —Nundo~

Lall Boss®, the 311c1gn1ent of Staunley J. at p. 921 clearly*
sllowvs that the suit was merely to have the immoveable'
property “ admmlstered ‘under the direction of the
Court, and for this purpose, if it be found that the
trustees or executors have been- gmlty of mlsapproprla-"
tion of assets’ or mal-administration of the-estate, toi
compel them personally to make amends He‘ goes*«
. \
‘ontosqy— Ty e .
~ “This does not . turn the suit into one -for the’ recovery of nnmoveable>
prope;ty If the trustees had assigned some of the prope_xtles to a stranger,
and recovery of the property from such strapger had been sought i the action,
“.@ question of ]uusdlctxon might -arise ; but here it is the executors, in whom~

the property was wested by the will, of the deceased, who are alone, sought to.
be ‘made resronslble for. an- aIIeged act ~of ‘mal- admlmstratlpn uame}v the

]

. gtanting of-leases of part of the trust estate to themselves.” Lot

It is, I think, of: 1mportance to remember that the,

" leases in questlon had been granted by the trustees to.r

themselves. The relief sought for was pmely of the

“nature of reliet in personam and not in the nature of

in orem.. Consequently,_ ‘rheg was' cledr’ground for
@ (1898) 22 Bom. 01 atp, 704, ' () (1899) 26 Cal. 891,
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holding that the suit was not a suit for land. 1In the
same case on appeal to the : Privy Council (Benode
Behary-Bose v. Nistarini DassiV) the Prlvy Council
approved of this view and held (p. 191) =—

. “The, H1gh Cowrt of Calcntta, in its Ordinary Jurlsdlctlon, bhad a right to v

order administration of this estate, and, as ancxllary to such an oxder to set
aside deeds obtained by the fraud of the executor.’
- Having regard to the limitations that I have

mentioned, this ruling in no way seems to,eonﬂlct with
‘the view that I have taken. In the case from Madras,
_Srindvasa Moorthyj v. Venkata Varada Ayyangar®,
the remarks of the Privy Council in the same case on
f\ppeal as reported in I. L. R. 34 Mad. 9257, at p. 267,
make it, plam that the suit was. only one in which the
plaintiffs asked for administration’ of ‘the estate with

the" usual accounts and for the remaval-of the defendant

from office of the trustee A prehmmaly decree was

e

passed merely removmg the survwmg plamtlﬂi and the

defendant from their ofﬁce as executors and tr uqtees
under the W111 and dnectmg the usual accounts to be
taken, with 11be1ty to the beneﬁmames to“‘come’in and

prove their claim. Later on a-final deCIGG wag made, .
appomtlng a* Receiver and duectmg certain pavmentb B

1n accordance W1th ‘the result of the accounts which
“had been ‘taken. = On appeal the ‘Court- order ed. the
appellant to pay mto Court a certam sum with interest:
to answer the’ amounts found due from him, with’
dnectlons to the Recelver in case of default to raise the
1equ11ed amount out of ‘the’estate and to execute, the
‘decree-as if 1t ‘were a decree in hls favour for that sum.

“There is nothmg to sliow that this was anything more
“than- rehef in personam, and the question of jurisdiction.
ﬂlat was 1a1sed in that case had reference not to the
particular point before. us, so much -as to the question
Whether‘theﬂdefendant in that. case .could be said to
“have been dwellmg Wlthm the ]urls(hctlon of the chrh

M (1905) 33Cal. 180, T ¢ . @ (1906)29 Mad. 239.
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Court of Madras. Neither of these two decisions, in-

‘my opinion, shows that the view of the Full Bench of
11925 is wrong, and in any case the exact question that
- is before us was not before their Lordships of the vay
- Coungil.- -Reference has also been made to Krishnadoss

Vithaldoss v. Ghanshamdoss §& Narayanadoss® where
an administration suit affecting land outside the limits
of the original civil jurisdiction of the Madras High
Court was held to be not a “suit for land ”, .but it will
be seen from the judgment of the Chief Justice in that
case that this was only. after two reliefs sought had
been given up, and this sunit is described in the head-
note as one merely for the accounts of the manwement
of a’trust and for the administration of a trust. :
- 94.As regards Harendra Lal Roy C’howdhum V..
Hari Dast Debi®, I think it is clear that both, counsel.
agreed before their Lordships of the Privy Council that,”
if some part of the mortgage property was situate 1n~
Caleutta, the High Court there would have had jurisdic-:

‘tion to entertain the suit, and their Lordships went on

~what was common ground between the”parties. The.
point in question was never in fact conbxdexed by them:
‘As regards the case. of Venkatrao Sethupathy ~v.

- Khimgi Assur Virgi®, T think this can bes_t be con-
. gidered when dealing with the other question—w Bether
L2 suit by a mortgagee for sale is a suit for land.-

95 The.conelusion I have come to is that the, Words

' “smt for land” must be. construed in the Wldel‘ sense

of  substantially relating to land, and not in the
marrower sense that is contended for by the- 1earned

;.Advocate General for the respondent. -

'26. The - next, question, therefore, is Whetlier'ua

Asmt like No 1168 of 1925, Whlch is before us in.
- this appeal Was a suit for’ hnd 'within that w1der

meaning.” In my 0p1n10n the answer must .clearly be
(1) (1924) 49 M. L. J.311. ..~ @ (1914) L: R. 41 L. A 110.

. ® (1916) 26 Bom: L. R. 535 : 48 Bom. 629 7. 1.
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in the affirmative. Iin no way questlon the view that  1926.27
the main thing that the mor tgagee wants to recover iS- Hirwpmar
“money and not land, and tlmt the English Equity Hassavatiy
Courts have laid more stress upon the debt-aspect of a Fmimoz '
mortgage than upon its security-aspect affecting the  Epviee
mortgaged land As I have already said, it is natural

that the Cl 1ance1y Courts in England emphasized the

former aspect rather than the latter, and I may refer in

this connection to the remarks of Mr. Ghose in his Law

of Mortggge in Indn 4th Edition, Vol. I, at pp. 24 to 27..

But in my opinion the other aspect is clearly the one

that has ‘been emphas17ed in India from very early

days.”J have already mentioned that in the Limitation

“Act of 1859 the Leglslature‘ treated such ' suits as

being- suits for the recovery of an interest in land.

This was in conformity with the system under which
mortgages had to be registered from -the time of ’

Lord Cornwallis’s Code of 1793. Regulation XXXVI

of 1793, entitled “A Regulation for -establishing a.

Registry for-  Wills and Deeds for the transfer or.

) Mortgage of real property was modelled on the’ llnes )

of the Yorkshire Registry Act 2 & 3 Anne, c. 4; and

‘similar ‘enactments were introduced in Madras and.
*Bombay. “Under section 14 of Bombay Regulations 11T .

of 1799 and I of 1800, the Judge - ‘was_ prohibited .
demeemov the payment or qatlsfactlon of any sum. due

‘on” a“ mortgage bond entered into after Janua;y 1,

1800, unless the same "was registered in his. Court at

the time of passing it. There were. other similar -
enactments, which are all mentioned in Desai’s Indian .
-Registration’ Act, 6th Edition, pp. xxx'ii to xli. The .

gystem of reglstratlon still continues under the existing .

Indian Registration Act of 1908 in regard to all
mortgages of the value of Rs. 100 or over. The Transfer

of Property Act, 1882, is now ‘based upon the English

law of mortgage ; but.at the same-time. section 58 of

the Act in deﬁnmg tht is® 'a mortoage undoubtedly

- ILR8& 97 :
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lays more stréss upon the security-side of the mortgagé :
than on its debt-side. It definitely says that a mortgage
is “a transfer of interest in immoveable property”.

~ Further in this ¢connection I may refer to the remarks:

of the Privy Council in Sundar Koer v. Rai Sham
Kishen®. Their Lordships there say that the scheme
~and intention of the Transfer of Property Act was
(p. 161) :— ' :

HThat a geneml account should be taken once for all, and an aggregate
amount be stated in the decres for principal, interest and costs due on a fised
day, and that after the expiration of that day. if the property should not be
redeemed, the matter should pass from the domain of contract to that of
judgment, and the rights of the mortgagee should thenceforth depend, not on
the contnnts of his bond, but on the directions in the decree.” o

“97." The main consideration, in my opinion, is that -
under Order XXXIV, Rule 4, sub-rule (I), the Court is:
required to pass a decree that in default of the"
defendant paying the sum fixed the mortrraged :
property or a sufficient part thereof be sold, and
under Rule 5, sub-rule (2), if the. amount is ‘not-
eventuallv pald the Court has to pass a final decree
that the mor tgaged property or a suflicient part thereo_f .
be sold. The action of the Court is one by which the
mortgagee has the sale carried out, not by any relief
“operating merely on the conscience of the detendanr-:
morrgdcor but by the machinery the Civil Procedure
“Code prowdes for the execution of decrees for sale. of

land.  Another important point to bear in mind-is that

,i under the Code it is the sale which transfers the title toi'

- the. land. Thisis sufficiently shown by section 63 of
~.the Code, read with Order XXI, Rule 94, and this is also’
what is laid down in Rule 552 of our Original S1de‘
RCﬂbS of 1922, This was a rule that was made under
the authorlty of section 104 of the Transfer of Property

: ~A 1t runs as follows:— -

‘ ‘Whexe immoveable property i8 soid under Order XE\LIV Rule 4 of

: Clvﬂ Procedure Oode or any subsequent rale the purchaser may, on apphcamon

M (1906) 34 Cal. 150.
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to a'J.ud(re in Chambers, nbtain a certificate of"sale' as evidence of the title -

" to the property sold to him and may also, at his own costs, obtaln a conve} ance
from the moitgagor.” :

- Any argument, therefore, that in a suit like - t}he.,
present the carrying out of the sale under the directions -

of the Court is merely relief-analogous-to getting ‘the

ﬂefepdanb-mortgagor to pass a conveyance which will:
vest the title in the purchaser at the sale, is opposed to-

‘that rule and the provisions of the Civil Procedure Code:
I do not say that Order XXXIV cannot be . altered

under the powers conferred by section 122, and that .
rules may not be framed for cases on the Original Side

of this Oourt which might enable a mortgagee to obtam

- a relief of a kind that can be given properly in a suit .

~in personam. 1 would even go so far as to say. that

possibly the Court might order the defendant:-fo sell -

the property himself instead of the sale being under the

“directions of .the Court, and if he did not might
imprison:him.or attach his property ;- but that would -

-be quite a different rehef to ‘what was soughb -and
- decreed in Suit No. 1168 of 1925. -Moreover, in this

connecfion the provisions of Order IT, Rules 1 and 2, of
~the. Civil Procedure Code must be borne in mmd :
Those rules lay down that a suit.should be f1amed 50
as to afford ground for final decision upon, the subjects;
in dispute and prevent further litigation concerning -
‘them. Therefore, there is an obvious objection to a
 suit being so f;amed as merely to give the purchasera -

right to have a conveyance executed .in his favour,

" whicli cannot be enforced by putting him in-possession

_except by separate litigation?' whereas: in -an ordinary
- suit under Order XXXIV, he can obtain possession by
" execution undel Orde1 XXI, Rules 95 and 96, And-

_such asuit is not:in mct before us. - In the plesent case

" “the plaintiff duectly asked - the Court itself to order a
sale ‘of the mortga ed propelty by ‘and undel the
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directions of the Court, and the suit  was one falhng
under Order XXXIV of the Civil Procedure Code. In )
such a case it seems to me that the suit must be held to”
be a “guit for land ” within the meaning that T put on -
that expression. I would, therefore, answer the first
question in the affirmative, treating the words “a suib
brought by a mortgagee of land to enforce his mortgage

by sale” as a suit like the present which falls under -
Order XX XIV of the Civil Procedure Code. o

28. In addition to the reasons I have already given,
I would refer to the case of Walsh v. The Queen®,
where their Lordships of the Privy Council point out °

, that it is idle to say that a debt covered by a security -
"is in the same position with one depending solely on .
‘the personal obligation of the debtor; and while
'abst‘umng from any attempt to define che relation in

which a mortgagee stands to the subject of the secunty,:

" they point out that the mortgagee has not inerely a :

Jus ad rem but a present interest in the pledge, which :
is preferable to the interest of the mortgagor. The
sale does actually affect the disposal of an interest in
the land and through the Court’s officers, not through

‘the defendants. In Venkatrao Sethupathy v. Khimji
 Assur Virji@ Scott C. J. bases his contrary opinion on
. the ground that a suit by the mortgagee for sale,
(p- 536)— :

s [merely] a suit to realise and dispose of his and his debtor’s interests in
the land.. ‘The object of the suit is not to obtain land or to obtain a declaration’
of title to land or to obtain dama”es for interference with land, but to obtazri

~ repayment of debt owing to the plaintiff and for that purpose to reqhze the
* gecurity which has been vested in him.”

With great respect I think that, while - this

- consideration may prevent a suit from being a suit for.

land, if you construe the expression in a narrow sense;

~ it certainly does not suffice to except it from the wider

meaning that'I put upon the expression. Thus in
M) [1894] A.C.144. @ (1916) 26 Bom. L. R. 535 : 48 Bom. 629 f. . -
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Maha Prasad v. Ramant Meohan .Singh®, their
Lordships of the Privy Council held that a suit to
~enforce a mortgage by sale of land fell within the
~words “suit...in regard to any land, any interest in or
arising out of any land.” And even as regards the
" narrow sense, there is an attempt to get control over

land for the purpose of realizing money out of it, which

makes it difficult, if not impossible, to say that such a
suit is not a “suit for land.” It seems to me that the
view. taken by Garth C. J. in The Delhi and London

Bank v. Wordie® is sounder on this point. It is not
a case where “no right to land or other immoveable.
property, or to any interest therein, will be in the

slightest degree modified or affected by the result” of
~the suit, to.use the langnage of Phear J. in Khalut
Chunder Ghosev. William Minto®. 1f this view makes
it difficult for this Court to exercise jurisdiction in
partnership or administration suits, where land outside
- its jurisdiction has to be sold through the Court, then

the remedy, in my opmlon, is to amend clanse 12 so as

to except such cases. The same remark applies to the

argnment that the result Wlll be that a High Ooult has .

less jurisdiction than a Subordinate Judge has under.
section 16 of the Civil Pxocedme Code, in view of the

proviso to that section. - Bom‘ Judicis est jus dz’cere non -

*Jus dare.

- 29. Tthasbeen argued that, if chuse 12 oﬁ the Letters -
Patent and section 5 of Act VIIT of 1859, meant the

‘same thing When using the expression “suit for land”,
then clause 12 of .the Letters Patent would also have

been amended in 1877 so as to bring it into conformity

~with section 16 of the Civil Procedure Code of 1877.
But this ignores the fact. that until the enactment of

" sub sectlon (ZA) of sectlon 106 of the Gove1nment of

® (1914)L RAILA 197 - ® (1876) 1 Cal. 249 ﬂtp 263,
~©)(1866) 1 Ind. Jur. N. s 426 atp. 429.
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192627 India Act in 1916, providing for the amendment of the
Hamimpnar -€Xisting Letters Patent by further Letters Patent, it
'HASS?“L“- was considered that there was no power to amend the
Frannoz  Letters Patent that had issued under Parliamentary
EDoLEE - authority. The power to revoke the first Letters
Patent of 1862 was expressly conferred by section 17 of
the High Courts Act, 1861 (24 & 25 Viec,, ¢. 104) and’

the High Courts Act, 1865 (28 & 29 Vie., c. 13), as is

recited in the preamble of the Amended Letters
-Patent. Moreover, there was no conflict of reported-
“decisions betwéen any of the High Courts as to this
-expression “suit for land” until 1890. Again, though

- the Letters Patent are under claise 44 subject to the
powers: of the Government of India in Legislative

‘Council, yet the Government of India would"not,
- ordinarily take up the question of legislating in the.
matter, unless some representation was made to them
-about it by any of the High Courts; and as there were
no special inconvenjent consequences involved in thé"

matter; there isno reason to think this was ever done.
Conﬂlctmw decisions of the High Courts do mnot
© ordinarily come under review except in the case of-

: Codes or other Acts that underfro periodieal revision.

'80.  One of the arguments of the Advocate’ Genelal

_ was that at the time of the enactment of the Act of 1853

' and the Letters Patent of 186’) the Courts were obhrred
(111 the absence of leﬂlslatlon on the subject of mort-"
gages ‘except to the limited extent of certain Bengal
Regulations) to have regard to English principles of
B law, and that it would be natural therefore for the-
- drafters of the Charter and section 5 of the Act of 1859
‘to contemplate that mortgage suits should be dealt:
_ with on-the same principles as they were in Chancery"
“ Courts in Ehgland This- is a-view which has no real

- -foundation, for the mofussil Comts as opposed to the
Comts of -the Pkes1dency towns apphed the old
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Common law rule of. stuct enfowement of agleements
for mortgage by conditional sale, and allowed. fore-
closure as soon as the time limited in the avreement
“had expired without due payment. It was 6111v in 1858
‘that in the Madras Presidency this practice was modi-
fied by a ruling of the Madras High Court and it was

not till 1864 that, following the ‘Madras roling, the

Bombay High Court applied the doctrine of English

law with respect to the equity of redemption, of “once -
a mortgage always a mortgage”. -This innovation, so

far as the Madras High -Court was concerned,.was
-overruled by the Privy Council in Pattabhiramier v.
Vencatarow Naicken®. Lord Chelmsford pointed out
that there was no basis of prior Indian law or course of

decisions to justify this English equitable doctrine

being introduced. Again in Thumbusawmy. Moodelly

v. Hossain Rowthen®, their Lordships severely con-

‘demned the rulings of the Madras and Bombay High
-Courts on the subject.. It may be mentioned that this

Court in Shankarbhai Gulabbhai “v. Kassibhai
Vithalbhai® had decided that the practice followed -
by the original ruling “in. Ramyji T ukaram -v. Chinto .

Sakharam® should be adhered to; and their Lordshlps/

condemn this view as practically amounting to legis-" '
lation and entalhng nuscmevous consequences in-
regard to titles already acquired. It was admitted in
the judgment in Bapuji Apaji v. Senavarayi Marvadi® -

that Chinto’s case™ was a regrettable departure from the

‘principle of stare decisis; but-it was decided that the -

practice should be ‘con‘éinued in regard to titles acquired
since the decisionin Ramyji v. Chinto™ ; and of course.
the-Transfer of PI'OPPI by Act has confirmed this state
of the IaW Bu thlS review of the mqtter shows

. I3
m (18:0) 13 M, I A :}60 PR @) (1872) 9 Bom H.-C. 69.
T, (1875) 1 Mad 1 'i s 3 4)(1864) 1 Bom. H. C. lﬂ9
: o (1877)9 Dom. 231 at p 239, :

192627

. Hatiypmar -

Hassavarry
v,
FrAMROZ
EovLiee



1926-27
HaTiMBuar
HAsSANALLY
V.
. FraMroz
EpuLIER

618 - INDIAN LAW REPORTS [VOL. LT
clearly that the Privy Couneil at any rate have lent no

encouragement to the idea that the English law should
be considered as the proper law applicable to the

decision of mortgage cases outside the Presidency

towns in 1859 or 1862. A
31. Section 59 of the Transfer of Property Act, no

doubt, is not Worded so as to exclude lands out51de

Bombay from the scope of an -equitable m01tgf1ge by
deposit. of title deeds, though in Behram Rashid v.

Sorabyi Rustomjz(" Beaman J. doubted whether this was
the real intention of the Legislature. But this does not
affect the question of jurisdiction, for the section does
not purport to say anything on that point., In Behram

- Rashid v. Sorabyji’ Rustomji® the suit was brought in

t_hé Nasik District, where the mortgaged property was.

“situate, though the deposit of title deeds and the loan

were made in Bombay. In a case where the mortgaged
property-is situate within the jurisdiction of more than
one Court, section 17 of the Civil Procedure Code
allows a suit ~to’ be brought “in any Court within the
local limits of whose jurisdiction any portion of the
plopélty iSSituate , S0 that no practical difficulty need

* arise, if this Court has no jur 1sd10t10n in such cases..

32. It has been contended that the principle of siare

- decisis should be applied in the present case. This

contention was considered by the Full Bench in India

o~ sz’nm’ng § Weaving Co, Lid. v. Climaz Industr ‘ial

Syndicate® and rejected. I can see no sufficient reason

_'/for differing from that ¢onclusion, especmlly in view

of my judgment in the connected case now under

appeal “that the Fall Bench decision does not upset

titles'in consent decrees or in other cases where.the

_point of jurisdiction was not raised. 1f the case goes

to the Privy Council, it is quite obvious that the’

~ principle of stare decisis cannot be applied for: the
o (1914) 38 Bom. 372 atp 374. & (1925) 50 Bem. 1, -
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reasons WhICh theu Lmdshlps bave given in Tasudera
- Mudaliar v. Srinivasa Pillai®. T see no reason, there-

fore, to alter my answer to the first question on account

- of the principle of stare decisis. : :

- 33. I would only add that, so far as anything'I 1ﬁay

 have said in Raja Kotakal v. Malabar Timber Co.®,
‘is opposed to what I have said in this judgment,

Ilesﬂe from the former. In that case I held'myself
bound by Hollkar v. Dadabhai®, and that of course
coloured my views. In the concluding part of my

judgment { did my best to make the decision in Holkdar -
- v. Dadabhai® fitin with clause 12 of the Letters Patent-

by suggesting that the view of Sir Charles Sargent
might be read as introducing a proviso to that clause.
But, after the further arguments that have been put
before us in this case and the further conskideijation I
have given to the matter, I feel ‘that this trenches

_rather on the sphere of legislation than on proper

construction; and that the equity jurisdiction of this

- Court must ke confined within the four corners of,

clause 12 as it at present stands. At the same time

I hope'that one 1esnlb of . this case may be to draw the .

attention of the authontues to the desirability of either

applymg sectlons 16, 17 and 20 of the Code of Civil

/ Procedure to the High Court or amendmg clause 12 of

the Letters Patent, s0 as to express more cleallv What
the exacb ]uusdxctmn of this Court is." :

34. The second and third quesmons for /thls Full
Bench Would on the view I have taken that a suit

- brought by a mor tgagee of land to enforce his mor tgaﬂef ‘
- by sale isa “suit for land” within the meaning of

clause 12 of the Letters Patent, necessarily have had to

be answered in the negative, were it- not for a point -
. which was not put before us by the learned counsel at

@ (1907) 30 Mad, 426 afp. 432, ) (1924) 26 Bow. LR, 541 : 48 Bom. 625.
: ; (3)(1800) 14 Bom. 353,
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the hearmg, but which was 1a1sed by the learned C hief
Justice shortly before our judgments were delivered on
the first question. I quite agree that it is desirable
that the doubt that has been raised as to the effect of
the part of clause 12 about the defendant dsvelling or
carrying on business, or personally working for gain,
should be considered by this Bench, so that, should
this case go to the Privy Council, their Lordships will
have the advantage of our conclusions; also it is, of'
course, a very nnportant point.

35.. The question is whether the words “or if the

‘defendant at the time of the commencement of the suit

shall dwell or carry on business, or personally work
for gain, within such limits” ave applicable to all cases

"including the case of a “suit for land”, or are only

applicable to the “all other cases” mentioned in this
clause. In Bdlaram v. Ramchandra® Mr. Justice
Candy (inler alia) says that the uniform practice of the .

. three High Courts of Bombay, Calcutta and Madras has

apparently been to read clause 12 as if the part about
the defendfmt residence pphed only to “all other
cases ”, .and at p. 926 he refers to the fact that it has

-never been -apparently contended that a defendant”

_ residing in Bombay could be sued in the Bombay High :

Courb for land, say in Calcutta, simply because the.

: defent}ant~1’*§sided in Bombay”. This statement is

_ supported by there being no reported case of such a

contention having been raised, except that of Bibee
Jaun v. Meerza Mahommed Hadee®, referred to in
Mr. Justme Candy’s ]udgment In that case the answer:

- plamly was agmnbt such a contention, because clause 12
“of the original Letters Patent was so worded as to make

any other answer impossible. That case was decided

E in’Decémbe‘r 1865, whereas the Amended Letters Patent

‘ Were not in foree till they were published some t1me in

(1‘ (18.98) 22 Bom 922 atp 925.. @ \186"\) 1 Iud Jur. N. 8. 40.
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1866. - The other case referred to by Mr. Justice Candy,
viz., Khalut Chunder Ghose v. William Minio®, does
not really deal with this point. It is a contention that

~would naturally have been raised if it had been thought

" that there was anything in it, because it could have

. covered many cases where the suit was held to bea
- ““suit for ‘land ” and so unm‘untamable althoogh- the -
- defendant resided within the local limits of the High
Court’s original civil® jurisdiction. As ‘an ixistance -
reference may be made-to the fact that in Vaghosi V.
v Cumaji® the appellant’s counsel, whlle admitting that'
‘the defendant at the time of the commencement of the -
“suit “was dwelling within “such local limits, did not
- raise any contention of this kind.. Again in Balaram-.
v. Ramchandra® the. parties all lived in Bombay as
stated by Mr. Justice Candy- at the beginning of his «
§¥1dg1nent: yet no contention was raised that it was
unnecessary to consider whether, the suit being one for -

~land, it had been improperly brought, because part of
- the property sought to be partitioned lay outside the

Court’s jurisdiction, though it is obvious that the'.
construction now. suggested would h_’ive been a .
" complete answer to the objection as to jurisdiction -
taken in that case. And I dcubt whether Mr. Justice .
Candy intended to queb:tion ‘the correctness of theﬁ
construction in head -(b) of his re- draf t of the clause at .
p. 925. There are certainly the SthﬂO‘Psb glounds in my °
V opinien for saying that part of re- draft has been the . -
accepted construction of clause 12 in all the three High -
Courts ever since the Amended Letters Patent came’
into force. In these circumstances I think that we °
. should apply-in favour of that constraction the genel al~

‘principle that an -inter pletadon which has 1ong been
_acted on,. Wlll ‘not be dlsmgamed by a Court of law ;

nor will a construction long acquiesced in be’ lightl y -

“ (1‘266) 1 Ind. Jur. N. 8. 426, @ (1904) 29 Bom. 249.
. . ©1(1898) 22 Bom. 922.
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overruled by a Court of review: see Halsbury’s Laws
of England, Vol. XXVII, Article 266, at p. 143. As
further authority for hesitation in such a matter I may
vefer to the remarks of Sir Lawrence Jenkins in
LRodricks v. Secre?a'/'y of State for India®. In that
case a Judge of the High Court had questioned a deci-
sion of a Bench of the Calcutta High Court in regard
to a point of jurisdiction arising under the same part of
clause 12 of the Letters Patent. But Sir Lawrence

- Jenkins pointed out that the Bench decision had been

decided as far back as 1866, and that it had not been

. suggested that that decision had ever been questioned

or doubted. He regarded it as important, that matters
of that kind should have all the certainty possible, and
that the Court should not lightly disregard a decision

_definitely settling a question of jurisdiction such as that

which arose in that case. Accordingly, in my opinion,
I think that this general acquiescence in the constiruc-
tion that Mr. Justice Candy affirmed in Balaram v.
Ramchandra® 1is a strong point in deOlll of our not
hghtly disregarding it. o

36. On the other hand, I certainly do not mean to

-question the power of this Bench to differ from that
constru¢tion; if it appears on due consideration to be -

erroneous ; and certainly if the plain meaning of the
clause is that any suit, whether for land or not, can be
brought against. a defendant who dwells, or carries on

" business, or personally works for gain within the local

limits of our jurisdiction at the time of the commence-

‘ment of the suit, then effect must be given to that

provision, however starthno or inconvenient the con-

sequences may he. No dQubt the clauseis open to the -
' constructlon that is now suggested ; and that construc-

tion has in its favour the fact that grammatically one -

~would. expect the reference to “all other cases”, like
. M(1912) 40 Cal. 808 at p. 317. @) (1898) 22 Bom. 922 at p. 925.
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the refence to “ smts for land” to finish with the words 1926-27 -

“jurisdiction of the said High Court”. . But it seems to g ATINBHAL
~me important to ohserve that the clause runs “ or in all Hessaxarry
other cases if ” and not “or if in all other cases’ -1t it FR‘S}ROZ
had been intended that the parb about “all other cases’”  Eovnime
was to finish with the words “jurisdiction of the sald
High Court”, then I should expect the commencement
to run “or if in all other cases”, because that would be
consistent with the sequence adopted in the preceding
words “if, in the cases of suits forland”. . There would
be no apparent reason why the sequence followed in
"regard to “suits for land” should not have been-also

adopted in regard to “all other cases”. On the other

hand, if the intention of the druftsman was that the
category “in all other cases” was'to govern tlhie

subsequent words, “ or if the defendant at the time of

the commencement of the suit shall dwsell or carry on

business, ‘or personally work for gain, within such
limits”, then there is an obvious reason for his putting

the word *if” after the words “in all other cases”. Tt

seems to-me that this does Jndrcate an intention that

the words “or if the defendant at. the fime of the

commencement of the suit shall dwell or carry on

bu%mess or personally work - for gam within such

limits” should be governed by the Words “in all

other cases’ -

37. 1If one inserts lettering such. as a modern drafts— h
mah would use, then the clause m;ght have run-as ’
follows :— c

“ And we do further 01da1n that the b&ld ngh Comt
of Judicature at Bombay, in the exercise of its ordinary
original civil ]uuschctlon shall be empowered to receive,
tr:y, and determrne smts of every description—

(@) ifin the case of surts for 1and or other 1mm0veab1e
' property suchland or property shall be situated, orr
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1926-27 (b) in all other cases, -
IaTIMBHAL (i) if the cause of action shall have arisen,
HASS?ALL\ either wholly, or in case the leave of the Court
"ERAMROZ  +/| shall have been first obtained, in part, within
SDULIES )

the local limits of the ordinary 0r1g1na1 ]uusdlc~
“tion of the said High Court, or

(ii) if the defendant at the time of the commence-
ment of the suit-shall dwell or carry on business,
or nersona.lly work for gain within such limits”,

No doubt, the fact that the part marked Xapphes
to. (a), though (b) iS not then complete, is against
ordinary -grammar, and makes the drafting awkward.
and slovenly. ButI do not think that merely on this
account it should be held that the construction,
favoured in Bularamv. Ramchandra®, isnot correct.

- Thus Maxwell -on the Interpretation of Statutes, Gth
Edltlon at pp 148 and 119 sAYS 1 —

* Before adoptm any pxoposed constmctlon of a passage suacephble of
more than one meading, it is important ‘to consider the effects or consequences
which would result from it, for they often point out the real medning 6f the -
‘words, There are certain ‘objects which the Legislature is presumed ot to
intend ; and a construction which would lead to avy of them is therefore - to
be avoided. It i is not infrequently necessary therefore to limit the effect of
the words cdilained in an enactinent (especially general words), and some-
times to depart, not only from their primary and literal meaning, but also from .
the rules 6f7g'ra'r'nmatical construction in cases where it seems highly improb- .

""able "that the “words iu their wide primary or grammatical meaning actually”
. eapress ithe real intention of the Lé’gislatmc it being more reasonable to hold
_tnatthe Leg1slatu1e expressed.its .intention in a slovenly manrer, than thata
: mea.mw should be.given to them which could not have been intended.”

387 It is 1mp0rtant therefore, to consider what was

the object of the difference between clause 12, as 1t

' appeared in' the Amended - Letters FPatent, and “the

- correspondmoF clanse in the orlgmal Letters Patent

A compauson between the two clauses. shows - that -

‘t$he words about “the defendant at the time of tile
) (1898) 22 Bom. 922 at p. 925.
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commencement of the suit”, &ec., have been removed
{rom their immediate sequence to the words “the cause
of action shall have arisen”, so tlnt the words within
thelocal limits, &e.” , are expressed- twice instead of once.
The main reason for the change seems clearly to have
been the introduction of the words “either wholly, or,
in case the leave of the Court shall have been first
obtained, in part” which now appear after the words
“the cause of action shall have arisen”,. There was 1o

provision for the particular case of part \Qf ‘the land

being situated, or part of the cause. of action having
-, arisen, within the local limits, in the original clause 12. '
- And in Prasannamayi Dasi v. Kadambini Ddsi®
Mr. Justice Norman gives, what seems to me to be,

'

- very cogent reasons for construing the words “either

wholly, or, in case, the leave of the- Court shall have:

been first obtained, in part ”, not only as qualifying the

~ words “the cause of action shall have arisen”, but also

_the words “if such land be situated”. He explains that
difficulties had arisen in regard to smts for land situated -
par uly within the jurisdiction of the High Court, and

mentions that those difficulfies were pointed out in :

geveral minutes by the J udges concerned. -‘The difﬁculty/

" was one about cases where either part of the land was .-

‘situated, or part of the cause of action had arisen, Wlth-

in jurisdiction ; and there would, therefore, be clear

feason for amendm@ the clause so as to provide for ‘such’
cases.  On the other hand no reason has been even
‘suggested for Her. Majesty intending to alter the original
clause 12 to the extent that Would result from the con-
struction now suggested. {Ehls would entail the con-
sequence that a plaintiff can. sue to eject a resident
defendant from land, wherever it may be situated ; and.
it certainly would seem extramdmary that such an

~extensive ]urlsdmtmn should be- confemed especmlly \

(1) (1868) 3 Belw L R. (O J)85 at pp. 87, 88.-

B . o -
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as clause 12 starts with saying that in such a suit the

“land, or at any rate part of it, should be situated within

the local limits of the Court’s jurisdiction. It would
also go against the ordinary principles of English and
International law. I donotimagine that any precedent
for such jurisdiction can be cited. It was suggested,
duaring the course of the arguments, that there was a -
similar jurisdiction in the case of County Courts in-
England. - Halsbury’s Laws of England, Vol. VI{I,

-Article 939, at p. 435, and Article Y43, at p. 437, show

that County Courts can only exercise jurisdiction in
an action of ejectment, or an action for vrecovery of

_ possession, - “if the land or hereditaments are situated

within the local limits of their jurisdiction. It seemsto -
me that the suggestion isso startling that the strongest
pxesumpmon arises ao"unst any such intention, in- ‘
accordance with the ordinary rule that there is a pre-

sumption against a departure from International law

or the Common- law, unless clear reasons appear for
holding the contrary: cf. Maxwell on the Inter p1etatlon o
of Statutes, 6th Edition, pp. 149 and 262.

- 39, Ifithad been intended to confer jurisdiction in -
all cases where “the defendant” dwelb “&c., within
]urlsdlctmn, some provision would, I think, have been
made for cases where there are more than one defend-
antand some of them do not come under this part of

the clause. Thus section 4.0f Act XXIII of 1861 con- E
tained provisions to meet this case, and section 17 (c),_'
- “of the Code of 1877 gives the Court 3u11sd1ct10n though
-all the defendants do not reside, &e., within local limits,
" if the others acquiesce in the institution of the’suit, or
" the leave of the Court is.given. Similar provisions are

containedin the subsequent Codes of 1882 and 1908.- Yet = -
clause 12 appavently requires all the defendants to

reside within the local limits, if ]urlsdlctlon is based
ent;lely on lesmlence &e., as was ruled in Had;ee Ism(ul ’

\
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Had;ee Hubbeeb v. Hadjee Mahomed Had;ee Joosub®,  1926-27

This decision does not seem to be affected by Shaw  gurmpuar
- Wallace & Co. v. Gordhandas® where the party outside HassavaLy
jurisdiction was eventually allowed tobe joined only by Frannoz
consent. (See p. 391.) Epuize
40. 'We were referred to the view, taken in Srzmvasa
-~ Moorthy v. Venkata Varade Ayyangar®, but I think -
.. it is clear that Sir Arnold White was there dealing with
* an action in personam, such as he held the suitin
question to be.” The reference he makes to Dicey’s
*“Conflict of Laws ” confirms this view. '
British. South Africa Company . Compomhm de
Mocambique®.clearly shows that the Courtsin England
would not exercise jurisdiction of that kind. This, I
think; affords an obvious explanation of the universal .
acquiescence of legal practitioners and Judges in the
construction of clause 12 stated by Mr. Justice Candy
in Balaram v. Ramchandra® ; and it seems to me that -
~ there is no sufficient reason to depart from. the view
~which he took in that case. At the most it is-only a
case of there being an ellipsis between the words “or” -
and “if the defendant at the time of the commencement -
of the suit”, e.g., some such words as “in the said
other cases”, which can.be properly read in: In'support
“of this I may refer to Robertson v. Day®, Whele their
TLordships of the Privy Council held that certain “Wwords-
.were slightly elliptical, and could be read as if that -
ellipsis was supplied.. : -
41. I'may mention that T have seen the manuscnpb '
- Letters Patent that were issued- to this ‘Court in -1865,
and find that this clause 12 contains no punctuation.
Therefore our decision cannot ‘ppoperly‘be influenced
_ by any supposed punctuation, cf. Stephenson v. Taylor®

@ (1874) 13 Beng. L. B. 91. 1) [1893] A. C. 602.
@ (1905) 30 Bom. 364. S () (1898) 22 Bomi. 922 at p. 925,
3 (190€) 20 Mad. 239 at pp. 253,255, © (1879) 5 App. Cas. 63, ..
A ™ (1861) 1 B. & 8. 101t p. 106,
ILR8&I—§ :
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where Cockburn C. J. said :—“On_the Parliament roll
thére is no punctuation, and we therefore are not
bound by that in the printed copies”. The mere fact

‘that Mr. Justice Northan in Prasannamayi Dasi v.
- Kadambini Dasi® puts a semicolon after the words

‘“the jurisdiction .of the High -Court” may indicéte:’
his opinion in the matter, but cannot be carried farther.
42. That opinjon is, however, opposed to the punctu-

; ation in the official copy of the Letters Patent, printed
- by her Majesty’s Printers and authenticated by the
- signature of Sir Charlés Romilly. T have seen the-

original copy which was sent out by the Secretary of -

State .to the Bombay Government. This containsa

comma. ‘between the words “said High Court” and

“or if the defendant”; and there is no semicolon in

the whole ‘clause, except the one after the words
“within such limits”. - The same is the case in the

‘«(‘opy of the Amended Letters Patent that was published

in Bombay Government Gazette of Apml 10, 18(:6 a‘n

pp. 771 to 779,

© 43, It'is not 1eally necessary for us to consulel the

view taken by Mr. Justice Norman. about the words
'y"‘,‘veither'whqlly"’, &c., covering also the case of “suits
for land ”’; ﬁhéugh Mr. Mulla for the appellant contend- -
- ed that that view was wrong. So far as the question -
before: us is concerned, it does not secem to matter
~whether that view is or is not correct; in either case

the reasoning that has influenced me applies. . But at’"

. the same time T think that there are good grounds for
~ the view taken by’ Mr. Justice Norman, which was’
followed by Mr. Justice Phear in S. M. Ju Ja@ambziv
;‘Dasz v. S. M.. Padmamani Dasi®, and that. the- derf

gion m Balamm v.'Ramchandra® should be sustamed
also ‘on this point. Tt hdb in fact been followed in
- (1368) 3 Beng. L. B. (0.C.J.) 85atp. 87. . e

@ (1841)6 Ben"f L. R, 686, ©) (1898) 22 Bowm. 922 at p. 925
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Govindlal v. Bansilal®, Against this view there is,

‘no doubt, the remark of Sir Lawrence Jenkins in
Vagheji v. Camayi® that the leave of the Court is not

required where part of the land is situated within the
Jocal limits of the -Court’s jurisdiction. But this was
purely obiter, and it is doubtful whether Mr. Justice
Norman’s decision had been. considered by him. It
may be mentioned that in Srinath Roy v. Godadhur
Das® the same learned Judge passed a decree in a
case where part only of the mortgaged-property was
within the local limits of the Court’s jurisdiction.

- -44. The Despatbh of the Secretary-of State,' dated
January 31, 1866, which forwarded a copy of the Amend-
ed Letters Patent of the High Court of Calcutta to-the
Government of India, and a copy of which was sent,
to this Court in April 1866, makes it quite clear that
Her Majesty’s Government bad no ‘intention whatever

“of making the alteratlon that is now suggested. Other-

‘wise the Secretary ‘of State would ~gcarcely have

" described the.changes as “ generally of no Gleat import- -

ance”, as he does inpara. 3 of that Despatch. ~ Nbr would

para. 6 have spoken of “the alteration in clause 127,
~in the singular instead of using’ the plural W01d “altela- :

tions”. The alteration there referred to is clearly
the 1nsertion of the words “either wholly; or, in case:

the leave of the Court shall have been first obtained,
- in part”, for the Secretary of State refels to its bemg f
made in deference to the views of some of the Judges.
of  the Calcutta High Court,- “which (as Mr. ‘Justice:

. Norman’s ]udgmenb in Prasannamay? Dast’s casc“’
_ shows) had pointed out the difficulties that arose as to

" suits for land 31tuate pfu*tly Wlthm the ]uusdlctlon of

the. High Court. ,v

~ 45. This Despatch is’ rcfeued ‘to im Mr Justlce

Norman’s judgment, as showmg clearly ““what the
M- (1921) 23 Bom. L. R.1049; - @ (1897) 24 Cal, 348, :

@ (1904) 29 Bom. 249 st p. 253 “ (1868)3Beng L. R. (0, c. J)85"‘
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intent of claunse 12 of the Charter was”. I respectfully
agree with him; and, for the reasons I have already
given (see paras. 16 and 17), I think that the Despatch
may properly be looked at as an aid to the construction
of the amended clause 12, in view of the doubt that
arises as to its real meaning.

46. TIor these reasons I answer the second question
in the negative, as régards a suit of the kind now

~before us, falling under Order XXXV, Civil Procedure-

Code. It is, in my opinion, a “suit for land” within
the meaning of claunse 12 and, as such land is situated

wholly outside the lpcal limits of this Court’s original-
civil jurisdiction, the suit cannot be maintained either -
under clause 12 or under any external equ1ty ]urlsdlc-

‘tlon of thls Coult

For similar reasons I also answer the third questwn f

~in the negatlve

KeMmp, J.:—The plamhfﬁ s suit is fo1 the amount due -
Wlth interest under an . equitable mortgage, dated
Novembel 26, 1923, by deposit of title deeds of an im-
moveable property situate at Poona and for sale of the-

property in defanlt of payment. Mr. Justice Percival

passed a preliminary decree for sale by consent of the

- parties on June 4, 1925. On December 10, 1925, the
,plamtlﬂ took out a notice of motion for afinal decree
- before Mr. Justice Taraporewala. The defendant con-
“tended on the authority of the recent judgment-of.the
: Ful] Bench in India Spinning § Weaving Co., Lid.,
v Climax Induszfmc,tlv;sY yndicate® that the preliminary
- decree passed by Mr. Justice Percival ‘was without
- jurisdiction as the mortgage property was situated in
- Poona. “It appears that the judgment in that ca%Q was
~passed on August 21, 1925, after the preliminary decree |

passed by Mr, Justice Percival. Mr.. Justice Tarapore-

5 Wala made the notice of motioft’ absolute and passed

. (1995) 50 Bom, 1.
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a final decree in favour of the plaintiff. Agamst that  1926-27
decree the defendant appealed and on the hearingof - g, ion
that appeal before the learned Chief Justice and myself Hassanatey
. we framed certain issues for determination by a Full  gpiinoz
Bench. These issues involved a-consideration of the  Evuuse
decision in India Spinning & Weaving Co., Ltd., v.
~ Climax Industrial Syndicate®. Clearly, if that decision

were wrong, the main argument for the defendant

would fall to the gr ound irrespective of any weight it

might be sought to give to the consent decree. We
‘also had in view the importance of this point and the
far-reaching consequences of that decision which affect-

ed the High Court’s jurisdiction and altered the law

whmh the Courts had for many years laid down in this
Presidency for the guidance of business men and’

-vendors and puarchasers of immoveable property.

The first question is whether a suit broughtin the
" High Court in its ordinary original civil jurisdiction
by a mortgagee of land to enforce his mortgage by sale ‘
is “a suit for land” within the meaning of clause 12
of the Letters Patent The construction of the words
“guit for land” in clause 12 of the Letters Patent‘
has been the sub]eot-matter of much dlvergence of
judicial oplmon in this country. Until the decision
in India Spinning & _Weaving . Co., Ltd v. Climax-
Industrial Syndzcatem the authority which might be
-said to ha.ve settled the law in this Presidency was .
. the case of Holkar v. Dadabhai®. That was a suit for
'spemﬁc performance of an agreement for a mortgage -
of land and. for the “sale of such land. Sir Charles
rSargent there held that the framers of the Letters.-
Patent in 1862 could not ‘have intended when. they
framed that clause to deprlve the High Court of Bombay
of the equitable jurisdiction” which in England was
exermsed by the Courts acting in personam with regard

m (1925) 50 Bom Lo @ (1890) 14 Bom. 353.
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to foreign land where the- défendant was within the

‘jurisdiction. He considered that if that had been the B

intention of the English lawyers who drafted clanse 12
of the Letters Patent they would have worded that
clause differently. - He accordingly held that the suit
before him which would have been a proper matter for
the exercise in England of the jurisdiction of the

‘00urts there i personam was not within the words

“suit for land ”. The agreement in that case had been l
made within the jurisdiction, and he held—presumably
under the second part of clause 12—that the’ Bbmbay
High Court in the exercise of its ordinary original civil -
jurisdiction could entertain the suit. Reference wag
made in the judgment to the case of Yenkoba B. Kasar
v. Rambhaji valad® Arjun®, which was a decision on.

“section 5 of the Code of 1859. - The point came up again

before the Appeal Court in Vaghoji v. Camaji® and
Sir Lawrence Jenkins C. J. there held, applying the
test laid down by Sargent C. J., that an Tnglish Court'

cof Equlty would not have exexclsed jurisdiction in that ‘

case as the suit was one “for land. Speaking of the
nature- of -the suit he Went on to say ab pp. 208 and 259 '

- of the report ~—\,/

- “Its leadmg purpose is fo estthsh a_title to possession of land and to.-
secure that possession from molestation, and it is important to_note that -this

claim is based not on any- cbhtract trust or fx'aild or _auy circumstance giv150'
rise to privity between the parties, but is brought 'to vindicate nt»hts resultmgA

. from ownershxp and possession alleged to be thh the plamtﬂfs F oy

Referrmg to Yenkoba’s case® he pomted out that no

: mtelpretatlon of the expression “suit for land” ’in'
section. 5 of the Civil Procedure-Codé of 1859 Would,

‘assist in construing the similar words in-clauge 12 of -

- the Letters Patent, for the Civil Procedure Code of 1859

was an Act to simplify the pr ocedme of Courts of Civil

-J udlcature not estabhshed by Roydl Charter. I clte o

@ (1872) 9 Bom. . €. 12. @ (1904) 29 Bonr. 249
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‘thls passage becmse in a later case, Sudamdih O’oal Co.,
CLtd. ~v. Empire Coal Co., Lid.®, the learned. Chief .
Justice made a reference to the similarity of the words-

used in clause 12 of the Letters Patent and section 5 of

-the Code of 1859 and the conclusion that might be
" drawn as to the meaning attached by the Legislature to

- the'words in section 5 when it amplified them in sec-

tion 16 in the later Codes of 1877 and 1882. The learned
Chief Tustice was further of opinion that if the expres-

sion “cuit for land” was in tended to mean only -a

i

- suit for delivery or recovery of land, the framers of
~ clause 12 would have used the “appropriate phrase of

“a suit in ejectment”. The decision merely established

that the suit there which was in effect a suit for title to
possession of land and.to secure that possession from-

mlestatlon was a suit for land undel chuse 12 of the

" Letters Patent. o -
©In 1894 Mr. Justlce Farran, aftelwards Sn Charles~~

Farran C.J., in an unreported judgment, dated March
19, 1894, (Kessow;z Damodharv. Khzanazramm) held,

on the authority of Hoikar v. Dadabhai®, t‘nb Tre was
bound to hold that the Couit had 311;1Rd10t1011 -to enter-

tain a foreclosure suit in respect of mopenty outside .

the jurisdiction and that a decree for foreclosure was

- "a decree in personam. - This decision’ and ‘the decision
in Hollkkar's case®. were given after the amphﬁcatlon of.
section 5 in‘the Codes of 1877 and 1882 and it is to be

observed that Mr. Justice Fauan notes that part of the
cause of’ ru:tlon_ in the case bemle him has arisen in
Bombay and leave to sue has been obtained under the
Tetters Patent, vvhlch clezulv shows that he regarded a

suit for foreclosme as a suib in personam which could "
- be filed in this Court under the second part of’ clause 12

of the Letters Patent. In Venkatrao Sethupathy v.

Khimji dssur Vuﬂ“) which was a suit by a mor tgaoee

) (1915) 42 Cal. 942. Sl @7(1890) 14 Bom, 353,

@) (1894) See ante, p. 551 . (4) (1916) 26 Bom. L. R. 5.)5 48 Bom 629f. 7. l
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to enforce by sale his rights under the mortgage in
respect of land outside the jurisdiction, it was held
by Sir Basil Scott C. J. and Heaton J. that the suit was-
not one for land within the meaning of clause 12. The
Chief Justice [at p. 536 of the report] says:— ‘

The decision in Holkar v. Dadabhai® Las for many years been followed in
this Court as establishing that suits by mortgagees to enforce their rights ’
under their mortgages are not suits for land within the meaning of clause 12
of the Letters Patent. We are bound by that decision. Speaking for myself, -
it appears to me difficult to understand low a suit in which the mortgagee
seeks to have the land vested in liim under his martgage sold to somebody else
by the agency of the Court is a suit for land. It is a suit to realize and.
dispose of his and his debtor’s interests in the land.  The object of the suit is -
not to obtain land or to obtain a declaration of title to land or to obtain
damages for interference with land, but to obtain repayment of debt owing to
the plamtlff and for that pm pose to realize the security. wlnch has Deen vested
in him.” y

It Would appear from this that the Tearned Chlef

Justice - regarded suits for land under clause 12 as
‘restricted to what are Known in England "as local -

actions regardlng land. Apparently, the decree inthat
case was in the usual form of a preliminary decree for

. sale. Since that ‘decision there have been various
pronouncements of individual Judges on the pomt

some of whom have doubted the law laid down in
Holkar’s case®. . I consider it unnecessary to referato
those cases in detail. They are referred to in India.
Spinning & Weaving Co., Ltd. v. Climaz Industrial
Syndzcate(” In my opinion the ratio decidendi in
Holhars caseW appears, notwithstanding, to have been

- the accepted test in this Presidency until the recent
~decision in India Spinning & Weaving Co., Ltd. V.'

Climaz Industrial Syndicate®.
“The Calcutta decisions may, I thmk .be cl‘tssﬂied
_under two heads: (1) those in which it has been

held that the expression “suit for land” means for
the’ purpose of acqmrlng title' to or control over -or

® (1890) 14 Bom. 353, @ (1925) 50 Bom. 1.
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" possession of or an interestin the property which isthe  1926:27
—'subject-matter of the dispute; and (2) those in which Haemwsaal
the term has been exlended to cover cases which might . HassavatLy
only be said to relate to land. Under the first heading ER:MROZ
is the case of the The Delli and London Bank v.  Bovwee’

Wordie®, which was a suit by a creditor to enforce a

trust deed giving the trustees power of sale of land

'in the mofussil and the title of the trustees was disput-

ed by the defendants. There Garth C.J. says at p. 263"

of the report that the case depends not so much upon

the jurisdiction generally exercised by Courts of Equity

as upon whether the suit was brought substantially for

land, i.e., for the purpose of acquiring title to or control

over the land within the meaning of a particunlar clause

in the Charter and he held that it was. This would

~appear to lay down a different test to that in Holkar v.
‘Dadabhai®. fn Kellie v. Fraser® the same learned&

_ Chief Justice remarks that in almost all ‘the cases:in

which the -suit was held to be for land the suit was

- brought to acquire possessmn of -or.establish title to or

_an interest in the property which was the sub]ect-

“matter Bf the dispute.. In Land Mortgage Bank v.

4 Swdug”udeen Ahmed®, Trevelyan J. held that a vendor’s

\ suit for specific performance was not a suit for.land
“under clause 12 not being a suit “to sell or acquire
possession of or title to land in any sense”.”- Then in
Sudamdih Coal Co., Ltd. v." Empire Coal Co., Ltd.®
‘Jenkins C. J. and Woodroffe J. held that clause 12 of-
the Letters Patent cannot be considered as limited to
‘suits for the recovery of land in its strict sense but
must be considered as extending at any rate to a suit
for compensation for §v10n0 to land where the sub-
stantial questmn is the rlght to the land.

- @ (1876)1 Cal, 249. A (1847)2Cal 445 atp 163,
@ (1890) 14 Bom. 353. @ (1892) 19 Cal. 358.-
: R (1915) 42 Cal, 942.
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1926-27 “The other class of cases is that in which the expres-
Hanimpsar  Sion has been extended so as to cover cases in which
UASS.?ALLY the suit is not really for land but merely relates to the
F‘M_{mz  land. So in Bibee Joun v. Meerza Mahomaned Hadee®
EocliER  and. Sreemutty ~Latmoney Dossce v. Juddoonauth
Shaw® it was held that suits for foreclosure and
redemption respectively were suits for land. In.In
the matter, of the Petition of S.J. Leslie® it was held
that a suit for sale under a mortgage was a suit for land
and in Juggodumba Dossee v. Puddomoney Dossee™
suits for foreclosure were held to be suits for land. At
p. 329 of the report, however, Markby J. says:—

“But ;icknowledging that it is now settled that a suit for a foreclosure is a ‘
sui@ for land within the meaning of clause 12 of the Letters Patent, it does
not necessarily follow that every suit whicll has any reference to land is there-
fore a suit for. land w1lhm this section.’

~And he refers to some such - mstances | Again in
ASreenath Roy v. Cally Doss Ghose® Mr. Justice Ponti-
fex held that a mortgagee’s suit for specific performance .
was a suit for Tand under'clause 12 of the Letters
Patent and in Ratanchand Dhm'amdzand . Gobind
" Lall Dutt® Mr Justice ‘Greaves held that a guit for
specific performance of an agreement to mortgage
land outside the jurisdiction was ‘a suit for land under
“clause 12. These cases appear‘to show that there is by
SN0 means unanumty in the decisions of the Calcutta:
High Court as to the constraction to be given to t‘he
term “suit forland”. The first class of cases seems to
3me to be hmlted very much to what Would be known in -
England as local actiouns, i.e., actions for recovery of
foreign land or determination of the title to foreign
land or compensatlon for wrong or trespass to fozewn
land. - The latter class of cases seems to me to cover-
cases in which the English Courts would exercise thew
"0 (1865) 1 Ind. Jur. N. §.-40. )" (1875) 15 Beng. L. R. 318, -

@ (1866) 1 Ind. Jur. N. 8. 319: - 6) (1879) 5 Cal. 82.
@) (1872) 9 Beng. L. R. 171. -9 (1921) 48 Cal. 882.
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jurisdiction in personam provided the defendant was -

- . within the jurisdiction. That some of the Calcutta
_cases have given too extended a meaning to the words
“suit for land ” appears to be the opinion of the Judoe

Who decided the most recent case in Calcutta on ‘the

point which has been brought to our mnotice. ‘In
Nagendra Nath Chowdhuri v. Eralig gool Company,
Ltd.® it was held by Sanderson C.J. and Richardson J.
“that a vendor’s suit for specific performance was not a
suit for land. Speaking of the 0aleutta demswns the
learned Chief Justice says (p. 678):—

* Some decisions, such as those referred to by the learned Clief Justics (Sir

- Lawrence Jenkios) in his judgment in the above-mentioned case, seem to have

~ extended the operation of the clause in question beyond the natural meaning of-

~the words * suits -for ]and’ but I am not prepared to put an mterpretatlon
upon these words, which, as -far as I know, has never "been glven to then

hitherto and whieb, in my ]ud"ment having reg'trd to the natuml meamn" of

- thie words, is not justified.”

~ He then goes on to say (p. 6(8) — R

“In my judgment,"it” cannot be ‘too clearly I:ud down that in construnw a

statute it is necessary for the Court to give the natural meamng to the words
~which are used, and if it is thought advisabls to include cases which are not
: coveled by, the words of the statute in their natural meaning, it is not for the

Court to strain the language of the statute so as to include them, but it is the "
function of the Legislature to-amend the statute and. the bame pnnc;ple,

‘ apphes to the construction of the Charter.’

It would seem that the learned Chlef J uetlce ‘was
referring more particalarly to those cases under head @

to which I have refer red.- The learned’ Chief Justice’ 'S

]udﬂment suggests that- the wide construction adopted :

by some of-the Calcutta decisions in construing the
expression suits for land ” as in effect suits relating to.
land is one which does not meet with his approval.

- Moreover, it may be remarked thiat if a vendor’ 's saib

- for %punﬁc performance is not a suit- for land it should )

logically follow that a purehasers sult for _specific
performance is equally not a suit for land. Othervvlse

() (1922) 49 Cal. 670. -
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a vendor of f01e10rn land could brmg his suit in the
Calcutta High Court and his purchaser could not, viz.,
where the cause of action or, with the leave of the - -
Court, part of it arose within the High Court’s original .
civil jurisdiction. In neither case would an English
Court acting in personam where the defendant was
within the jurisdiction refuse to exercise jurisdiction. .
And indeed it seems in every way inconvenient that
where in a suit for specific performance of a contract
to sell land the cause of action accrues within the

original civil jurisdiction of the High Court, the

parties should, if the ,defend'ant does not reside or
work for gain within the jurisdiction, be relegated to-
file the snit wherever the land may be situated. In
most cases -the actual situation of the land- 'md the

residence of the defendant at the venue will have no
‘bearing whatever on the case. Most of the evidence
- will be at the place where the cause of action accrued.

“The Madras decisions seem to have given to the " -
expression ¢ suits for land ” the wider meaning of suits

“in which a decree is asked for operating directly upon

the land and so to include suits brought to enforce a

“security upon land.  So in Nalum Lakshinukantham :

v. Krishnasawmy Mudaliar®, Mr. Justice Moore held
that a suit to enforce an equitable mortgage by sale of
lands outside the jurisdiction was a suit for land.
;Smmvasa Aiyangar v. Kannappa Chetty® was a suit
for damages for cutting and carrying away trees on land

~ outside thelocal limits of the ordinary civil jurisdiction

of the Madras High Court. It was held this was a suit
for 1and Tt is to be observed that the case involved a-
question of title to the land such as also arose in

- Sudamdihk Coal Co., Ltd.v. Empire Coal Co., Lid.® and

Vaghoji v. Cama]z("’ In both cases the qubstantml

) (1903) 27 Mad. 157. T ) (1915) 42 Cal. 942.
@ (1915) 30M. L. . 120. -~ - @ (1904) 29 Bom. 249.
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#

.- question was the right to the land. Such a suit would
come within the class of actions in which the Courts in

~ England would decline jurisdiction on the ground that

- the action was a local one triable at the place where the.

land was situated. In the recent case of Krishnadoss
Vithaldoss v. Ghanshamdoss & Narayanadoss®, which
‘was a suit for the accounts of the management of a trust
and for the administration of a trust, Sumvasa Al) an-
gar J. said (p. 312):—

- Further, the preposition ‘for’ in the expression ‘ suit for land’ would seem

to indicate that the title to, or possessxon of, unmoveable property must bc the

primary object of the action.”
In the same case Coutts- Txotter C. J. dechned\ to
indorse the line of argument which was adopted onthe

strength of the ruling in Srinivasa Aiyangar v.
Kannappea Clietty® that the amended Civil Procedure

- Code could be looked at for the purpose of construing

the words of the earlier statute, i.e., the Letters Patent.
In India Spinning §& Weaving Co., Ltd. v. Ohmax

© Industrial Syndicate® a Full Beneh consisting of Sir :
Norman Macleod C.J.and Crump and Coyajee JJ. decid-
-.ed that a suit for sale on a mortgage of land vutside the

jurisdiction was a suit for land. Sir Norman Macleod
reviewed the authorities and came to the conclusion

that a suit for sale must be described as a suit forland

- and that the previous Bombay rulings to che contlary -
‘were erroneous. :

In these circumstances it is necessar Y- to review the |

whole question-de novo.
The Charter of 1823 conferred upon the Supxeme

- Court all the powers exercised by the Court of Chancery

in England. There can be no doubt that so far as land
‘outside the - jurisdiction was concerned the Court of

*Charncery exercised Jumsdlcblon “n personam where the

obligation with reference to that land arose outof a

contraub trust or fraud ~So it. was held in a suit for-

e (1925) 49 M. L.JI 811 . @ (1915) 20 M. L J. 120
.¥) (1925) 50 Bom. 1., )
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foreclosure (Paget v. Ede®) and a suit for specific
performance of an agreement relating to land (Penn v.

Lord Baltimore®) the Court would act in personam.
where the defendant was within the jurisdiction. It
appears that in cases where the action was such as

could be described as a local action, viz., for recovery of
the land or determination of title to it or damages for~
wrong or trespass to it, the English Court regarded
such actions as local actions and refused to exercise its
]urlsdlctlon in personam. '

Reliance has been placed by the appellant on section 5

_ of the Civil Procedure Code of 1859. That section uses

the words “suits for land ” and-the Secretary of State’s -
Despatch,” which was referred to by Sir Lawrence
Jenkins in Sudamdih Coal Co., Ltd.v. Empire Coal Co.,

Lid.®, alludes to the use of the similar expression in
clause 12 of the Letters Patent of 1862. In the Codes of -

1877 and 1882, section 5 is replaced by section 16 Whic]if:

is exactly the:same as section 16 of the present Code of -

~ 1908 except that the earlier section 16 does not covera. -
-suit for sale on-a mortgage which is included in the 7
_ Code of 1908. The appellant contends that the amph-
~fication of section 5 shows the meaning the Legislatul’e
"interided to attach to. the expression “guits for land”
-and that a similar ‘meaning must be attached to that -
- expression in clause 12. But one answer to this is that
- if the Legislature had intended to alter or amplify the :

meaning of the words for the High Courts it could have *
done so and as a matter of fact it has not done so. - The -

'inferé"ncé is that the expanded meaning given to the
" expression ‘“suits for land” by the enumeration in
.section 16 of the classes of suits which must be filed-

where the- suo;ect matter is situate was only-intended.

by the Legislature to attach to that term so fal as su1ts

‘) (1814)L R.18 Rq. 118. - @ (1750)1Ve< en. 444."
() (1915) 42 Cal, 942, A /‘ ‘
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*in the mofussil are concerned. - There seems- good
reason why the Legislature should extend the meaning -

of the term in the case of the mofussil Courts and not

~in the case of the High Court. If the expression “suits’
" for land” in the Code were not to cover, for instance, a,

1926-27 .
‘HATIMBHAL
HAssaANALLY

v.

Framroz

EpoLize

suit for sale -under a mortgage of land outside the =

ijurisdiction, such a suit could not be brought in the

mofussil Court where the land was but would have to
be brought in the mofussil Court where the cause of

action accrued or the defendant resided. Where it
1mght be considered inadvisable for a mofussil Court to
be invested with this jurisdiction. there could be o,

objection to the High Court exercising it, whilst at the

same time under section 16, Civil Procedure Code, the

mofussil Court Whele the land was mtuated “could also
. exercise Jumsrhctlon

Ghuse 19 of the L LG“’;GI‘S Patent, 1t 1s to be observed

merely refers to the equity to be exercised by the High -
Ceurt in cases coming before it; which I presume would -
mean in cases properly. commg before 113 in Wluch 1t has

]umsdlctlon ‘ CE -

Furthermore, it is 1mp0881b16 to constme the exples-»
sion in clause 12 by .a reference to the Civil ‘Procedure
Code, section 16; for clause (f) of section 16 clearly .
-givés an instance in that sec@ibn which does noﬁ cover

suits for land at all.  Section5,-Civil Procedure Code,

22

- 1859, Wh]Ch uses words “suits for land 2 is replaced in -

- section 16, Civil Procedure Code, 1882," by.a direction
‘that certain suits shall be instituted where the subject-
' mattel is situate. . I do not see why, this should be
' called a definition of -the expression “snits for.land”.

'As I say, there seems no reason why, if the Legislature -

intended to give a similar ‘constructionto clause 12 of
the Letters Patent to that given in section 16, it~did
not do so. This'suggests that clause 12 of the . Letters

" Patent cannot be considered with reference to section 16
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of the Civil Procedure Code, and on this point Ientirely
agree with the observations of the Coutts-Trotter C.J.
in Krishnadoss Vithaldoss v. Ghanshamdoss & Nara-
yanadoss® at pp. 311-12 and am unable to agree with

_Moore J. in Nalum Lakshimikantham v. I\mslma-

sawmy Mudaliar® at p. 161.

We are to follow the terms of clause 12 of the Letters. |

A Patent. iIn England where the suit relates to contracts

or trusts relating to foreign land the Court will compel
specific performance if* the defendant is within the
jurisdiction. - The jurisdiction in personam will not be

~ exercised when the suit is a local action. I think

clause 12 of our Letters Patent is different. We ,I)a{re"

* to construe it as it stands. A suit for land grammatic-

ally means a suit for possession of the land. There is

_ authorlty—VaJho_n v. Comayi® ; Sudamdih Coal Co.,

Lid. v. Empire Coal Co., Ltd.®W—for saying that it covers -
at any rate suits for title to or compensation for wrong -

.or trespass to land which are properly “local actions”

to be brought ordinarily-where the land is situated. |
am plepaled to extend the term to this extent. The

~ Calcutta decisions which I have classified under the

second head are against this view, but the authority of
them has been much shaken by the observations of the
Judges in Nagendra Nath Chowdhuri v. Eraligool

Company, Ltd.®. The Madras dzcisions are mainly.

based on a comparison of section 16 of the Code- with

- clause 12 of the Letters Patent, and this line of argu-

“ment has received the disapproval of the present Chief
‘_Justlce of the Madras High Court in- Kmshnadoss
:Vithaldoss - v. Ghanshamdoss & Na:a,janadoss@ .~
~The expresswn therefore,  suit for land” would not o
" apply to the case. of a mortgagee’s suit for sale of 1and>

M (1924) 49 M: L. J.831. - @ (1915) 42 Cal. 942, .-
@ (1903) 27 Mad. 157. - " 3) (1922) 49 Cal.'670. N

. ® (1904) 29 Bom. 249, . ®(1924) 49 M. L. J. 311
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" outside thé j'uflsdlctlon. It, may be contended ‘that

this construction gives to the High Court a wider
. equity jorisdiction in personam than it does to the
Courts in England because the High Coulb in Bombay
can under the second part of clause 12 of the Letters
Patent exercise this jurisdiction where  the -cause of
‘action, or with leave of the Court a part of it, has
accrued in Bombay as well as when the defendant

resides within the jurisdiction. 'In England the .

jurisdiction i personam is only exercised where the
‘defendant or a defendant properly on the. record is

within the jurisdiction. This, however, is not a.

~ serious objection because the Courts in England are
. dealing with foreign land or land in- the colonies and

obedience to the Court’s oi'der could not be obtained '

~except when the defendant was present within the
- jurisdiction. - Here, except in the case of foreign land
~outside British India, the High Court can send its

decree for execution to the Court in any other

. Presidency.

Nor do I think  that a. mortgagees suit for sale of\'
land situated outside the jurisdiction -can be called a
‘suit for land. The primary object of such- a suit is to -

" recover the mortgage debt, if necessary, out of the sale

" proceeds of the security. The: mortgagee does not claim -

theland. e admits it is the mor tgagor’s -land and.
asks that 1t may be sold. To say that such a suit isa
suit for land or for a declaration of title to land or for
damages for injury to land is in my opinion as mis-

leading as to say that a suit, for a debt, where the

plaintiff attaches immoveable property belonglng to
the defendant before ]udgmenb is a suit for land.
In both cases the land is made security for the debt.

" Reliance was placed by the respondent on the Privy

Council case of Harendra Lal-Roy Chowdhuri v. Hari:

: Dasa Debi®, but.in the view I take of that decision the
: , @ (1914) L. R. 41 L. A. 110. :
ILR8 & 9—9°
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question of jurisdiction was not argued and the case-
turned on the fact that as all the immoveable property’
was outside tbe jurisdiction the tramsaction could not~
be reglstered in Calcutta. -

In the course of the arguments a point arose as to the
admissibility of the Report of thie Commissioners
appointed in 1850 to make suggestions for the amalga-
mation of the Supreme Court and Sudder Dewani
Adawlat.” The words used in the Report are “land to
which the suit may relate”. I think that the Report
is in-dmissible for the purpose of construing the words

““suits for land” because the Report of the Commis-

sioners in clause I7 was merely a recommendation and

‘it is not shown what the Commissioners intended by

suits relating to land or that "the Commissioners’
recommendations - were accepted. Indeed, it mmht

with some force be argued that by using the words

“guits for land” the framers of the Letters Patent
‘deliberately restricted the wider expression used by

the Commissioners if indeed any distinction between
the two expressions was present to the minds of both

-the Commlssmners and the fzamers of the Letters

Patent

1 do not thmk that the statement in the Secretar Y of
State s Despatch carries the appellant’s case any‘

K further; for, even assuming that the words “suits for
: land” in section 5 of the Civil Procedure Code of 1859
and clause 12 of the Letters Patent were ongmally;
‘intended to apply to thie same class of suits, the fact

that section 5 has been amplified into section 16 of the

Civil- ‘Procedure Code of 1908 without any corresponding

alteration of chuse,l? and the impossibility, to my

“mind,-of reading into clause 12 of the Letters Patent.
- sub-clause (f) and the proviso in section 16, sucgést !
. that the course of legislation w1th regard to the old"
>/sectlon 5 was not intended to run on’ parallel
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llnes ‘with the meaning to be attached to clause 12 .

Nor can an enactment relating to the High Court, viz.,
the Letters Patent, be construed by subsequent amend—
ments in an enactment relating to subordinate Courts.
In my opinion, the words “suits for land” must be
“given their natural meaning and I do not think a
 mortgagee’s suit for sale of the mor tgaged Iand ‘comes
~within this meaning. ”
- I am farther of oplmon that the decision in Indm
Spinning & Weaving Co., Lid. v Climaz - Industrial
Syndicate® is open to objectlon onanother ground. For

over fifty years the law asstated in Holkar v. Dadabhai®

has been followed in this Presidency. I consider that

the Bombay High Court should hesitate to reversea
law affecting land which has for so long been: followed

by business men and others in this city. Any one
acquainted with commercial transactions in Bombay
will easﬂy realize the confusion a change in the law on.
" this point will involve. .
Mortaaoes of lmmoveable pr0perty Whether bV

‘deposfopf title deeds or otherwise form perhaps the

.commohest way in which mercantile” transactions in

" this city are financed. I can well understand the

"consternation with which Banks and other finagcing

- corporations here who have acted on the law laid down
ir this Presidency before India Spinning § Weaving
Co., Lid.v. Climaz Industrial Syndicate® will regard a

" decision which compels them in order to realize their

securities of immoveable propelty to file suits in the,

" motfussil with all the inconvenience and delay attend—

“ant on the disposal of'such suits there. .~

-The question of the meaning to be attached- to the -
" words “snits for land ” ig not such a simple one as to

justify sweeping away all the long-estabhshed case-law

“on the sub]ect in: ﬂus Pres1dency It can. scamely have

S @ (1925) 50 Bom 1. . . . ®(1890) 14 Bom. 353, ©
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been intended when equitable mortgages by deposit -of
title deeds in the Presidency towns -were recognized
by section 59 of the Transfer of Property Act, that this
easy and convenient way of raising money in a big
commniercial town should be restricted to immoveable
property within the original civil jurisdiction of the
High Court.

I would, therefore, answer questlon(l) in the negative.

A further point was vaised by the learned Chief
Justice at the hearing of this reference whether, even
assuming that a suit by a mortgagee of land outside
the jurisdiction to enforce his mortgage by sale was a
suit for land, the High Court in which such a suit was
brought wounld have jurisdiction if the defendant dwelt

- or carried on business or personally worked for gain at

the commencement of the suit within the limits of the
original civil jurisdiction of the High Court. This

‘entails the further consideration of the clause gelating

to defendant’s residence or place of business in’ cla.use 12
of the Letters Patent.

The uniform practicé of the Courts in British India
in construing clause 12 has been that, to give jurisdiction,
so far as suits for land or other immoveable property
weré concerned, the land had to be within the jurisdic-

tion or, ifonly part of it were within the jurisdiction,

the leave of the Court had to be obtained ; and, so far as

" all other suits were concerned, the cause of action had
‘to accrue wholly within the jurisdiction or, where part

of the canse of action arose within ghe jurisdiction, the

‘leave of the Court had to be obtained, or, where no part

ofit‘he Cause of action accrued within the jurisdiction, it
had tb be shown that the defendant at the date of the

-suit dwelt or carried on business or personally wmked
“for-gain within the jurisdiction. In other V’Olda, the‘

clause relatmg to the defendant’s residence or place of
busmess ‘was' construed as giving another ground of
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jurisdiction only where the suit was not one for land  1926-27°
or:other immoveable property. So in Balaram V. ‘Hanypaa
Raw:chandra®, Candy J. cites the authorities in favour HassaNaiLy
of both propositions, viz., that a suit for land partly Fravzoz
outside the jurisdiction can be brought in this High  Fputze
~ Court with leave and, secondly, that the condition of
- the defendant’s residence, &c., applies solely to all other
snits than those for'land or other immoveable property.
I do not propose to go through the authorities which
~ he cites but I observe that in commenting on this
-, uniform practice of the three High Courts he remarks
that were the matter res integra he would be inclined.
to doubt the correctness of thé above construction. He
goes on to say that there are obvious difficulties in
* whatever way we regard clause 12 and concludes by
saymg that he is not prepared after this lapse of time to
question the uniform practice of all the Courts ‘With
“reference to the construction giving ]LlI'lSdlCthIl where
ptut of the land is sitaated outside the ]urlsdwtmn and
leave to sue has been obtained, I note that in
S. M. Jagadamba Dasi v. S. M. Padmama'ni'])asz’(” _
_ Phear J. admits that originally he used to regard the
- portion of clause 12 which he describes as the enlarging
"_ clause as applicable only to the cause of action in all_
‘other suits than those for land or other immoveable
property.  But he goes on to say that the construction
 put by Norman J., the Officiating Chief Justice, in
) Prasannamayi Dasi v. Kadambini Dasi®, appéms to
him “certainly not incorrect” and concludeb by saying
that had that construction been WlODg and been present
to the minds of the Legislature it might -well have
~ been vendered inipossible by legislation and he suggests
the proper method of doing so would have been by -
“ingerting the enlarging passage after the word “shall”
1nstead of after the WOI‘d ‘arisen”. Phear J. was,

@ (1898) 22 Bom. 923 at p. 925. © @ (1871) sBeng L. B. 686 at p. 687.
\ NG (1868)3Beng L.R. (0.C. J.) 85. -
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192627 however, inclined to think that, there were more reasons:
Harunuar 10 favour of holding the decision of Norman J. to be a
'HASS“UNAL” correct one than there were on the other side. In
Framroz . Vaghoji v. Camaji®, Jenkins C. J. scems to have been
. EBoowie o opinion that the enlarging clansc only applied where
the cause of action arose in part within the local limits
of the ordinary original jurisdiction. Nevertheless,
although it is difficult to avoid a discussion as to the
construction of the first part of clause 12 in considering
the question of the application of that portion of it
which relates to the jurisdiction given by the defend-
ant’s residence or i)laée' of business, -the real point -
before us is whether that clause commencing “ orif thé,
defendant at the time ” down to “within such limits”
gives. ]umsdlc‘mon in suits for land or other immoveable -
property. 'The un1fo1m practice, as Candy J. points -
out, was that the clanse was restricted to suits other -
than those for land or immoveable property, but I 1n‘1y
observe that Norman J., in the case referred to in-
- Prasannamayi Dasi v. Kadambini Dasi®,in setting out
clause 12 of the Letters Patent of 1862, places a semi-
.colon after the words “shall havearisen ”in that clause, -
 which would bave the effect of making the residence
- or placé of business of the defendant a separate ground
~of ]unschctmn both in regard to suits for land and all
other smts No such punctuation mark appears in
the Letters Patent Clause 12 of the Letters Patent.
_ of 1865 was . apparently drafted to meet  the
~difficulties , the Judges e*cpemenced in constr:ui’ng'
~clause 12 of the Letters Patent of 1862.  After a careful
pernsal of clause 12 of the Amended Letters Patent, I
am of opinion that a strict interpretation of the clause
- shows that it confers ]urlsdlctlon in three ‘cases- (1) in
the case of suits for land or other immoveable property,
a ]umsdlctmn dependmg on the situation of the land

S (1904) 29 Boni. 249 253-4. @ (1868) 3 Beng L. R (0. O J.) 85.
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‘within the jurisdiction or, if the decisions are correct,
-of apart of it within the jurisdiction where leave to.

:-si}e has been obtained ; (2) in all other suits,,a'jilrisdic-

_tion depénding on the cause of action or, with -the

leave of the Court, part of it arising within the
- jurisdiction ; and (3) in any suit, a jurisdiction depend-

ing on the defendant dwelling or carrying on business
within - the limits of the original civil jurisdiction.
A comparison of clause 12 in the Charters of 1862 and

1865 shows that in the earlier clause 12 two jurisdictions
~are. conferred, differentiated by the introduction
of the word “if” before each. That the alternative
jurisdiction dependent on defendant’s residence or place
“of business refers only to all other cases than suits for
~ land is suggested by the use of the word “or”

alternative part of the jurisdic'tion conferred under the’
second “if”, Clause 12 of the ULetters Patent of 1865
as it reads really lays down three separate grounds of
jurisdiction each beginning Wlth thie use of the word-

“if” and it will be noted that the word “if”. has

* been introduced after the word “or” in dealmg with-
“the jarisdiction conferxed by. bhe defendmnt’s residence
“or place. of business. This last “if” which Treally
“suggests a further genelal ground of juiisdiction in’all
~suits including suits for land is not to be found-in ‘the old

-clause 12 of the Letters Patent of 1862.- T am, ther efore,

driven to the construction that defendant’s residence or
place of business Wlthln the jurisdiction furnishes a’
separate g ouound in every kind of suit entertainable by
..the High Court. .I, however, appreciate the weight of -
the 01)]60(21011 that can be urged against this- constriic-
tion that it gives.to the High Court a ]uI‘lSdl(,thIl in
excess of that posqessed by the Enghbh Courts ; for it
‘enables the High Court to entertain a_suit for land -

merely on the ground of the defendant’s res.1dence '

after.
“the words. “shall have arisen” which makes the -
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within the ]uusdlctmn and this is going beyond the
jurisdiction which the English Courts would exercise.
Except where it can act in pmsonam, an English
Court will not entertain a suit relating to foreign land.

~ Thus the High Court here would have jurisdiction in

what T may call “local actions” in regard to land
which should only be brought in the place where the

.land is. Such a jurisdiction is contrary to the princi-

ples of International law. It can only be said in
mitigation of the consequences of ¢onstruing the clause
in this way that, after all, a decree for land outside the
jurisdiction passed against a defendant residing within

the jurisdiction can be executed anywhere in British

India by transferring it to the place where the land is -
and it would be in rare cases that any plaintiff would
seek a decree against a defendant within the jurisdic--
tion for land situated outside British India; for he

‘would know that there are no means by which any

order relating to it could be enforced without the
assistance of the foreign Court even by the personal
obedlence of the defendant. There seems, however, no
reason why’ the Crown should suddenly decide to -
confer this jurisdiction in the Letters Patent of 1865
when it was not conferred by the Letters Patent of -
1862. There was apparently between 1862and 1865 no
divergence - of judicial opinion on the question -

‘whether a suit for land could be brought within the - .

]unsdlctmn of the original civil jurisdiction of the

~H1gh Court merely because the defendant res1ded '

1th1n such jurisdiction. ,
Itis true that the Charter of 1823 _gives the Coult‘

‘]111‘18(11(3131011 to determine all snits whatsoever against:
“the inhabitants of Bombay, but it is, T think, not to be-
disputed that this Court in exercise of this jurisdiction-

would not have exceeded the limits assigned by the
Courts in England to the exercise of their jurisdiction
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in personam in suits relating to land. The equitable

. jurisdiction conferred by the Charter on the Supreme

Court was similar to that of the Court of Chancery. Is.

~ it to be expected, then, that in drafting clause 12 of the
Letters Patent of 1865 the framers of the clause intended
. to confer on the High Court and expected it to exercise
a jurisdiction in what I may call “local actions” with
regard to foreign land that the Eunglish Courts them-

“selves would decline to exercise? If the language of a -

legislative enactment“unambiguously and’ without
_ reasonably admitting of any other meaning isin conflict
- with any principle of ‘International ‘law, the Court
must obey and administer it as it stands ‘whatever may

. be the responsibility incurred by the nation to foreign
powers in executing such a law, for the Courts cannot-

‘question the authority of Parliament . or assign any
‘limits to its power.. I think this is equally applicable
_ to the duty of this Court in construing clause 12 of the
- Letters Patent of 1865. Nevertheless, if the language

is amblguous—and on this point 1 note that the carrent

. of authority up to the present suggests that it is—it
Would be the duty of the Court to read the clause so as

to presume that the Legislature did not intend to violate

_any rule of International law or comity. To give a
]umsdlctlon in a local action with regard to foreignland -

- would, In my opinion, constitute. ‘such a violation

. where the land is situated; e.g., in France or any other

European country.

But - whatever may be the correct construction of_

‘clause 12, I am of opinion that an inter pretation -which

has for so long been adopted und acted upon up to the -

. present is not one which can be lightly disregarded
(Halsbury, Vol. XXVII, p. 143, para. 266.) - In Rodricks
v.. Secretary of State for Indza(‘) Jenkins- C. ‘J.
- remarked (p. 317):— :

#Iregard it -as important that riatters - of this kind shonld have all

the certamty possxble and that the Court should not' hghtly dnsregald a -

m (1912) 40 Cal. 308.
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du,mun dehmtdy sottlmfr a question of jurisdiction such as that whld\ arises
in this case.’

In_Balaram v. Ramchancb a® Candy J. remarksthat
the uniform practice of the three High Courts at
Bombay, Calcutta and Madras has been to read the

“clause in question here as referring solely. to all other

cases than those for land or other immoveable property. -
I am not prepared under the circumstances to now
adopt a new construction.

.

Nor .do I think it desirable that this High Court
should now adopt a construction on such a point at
variance with that accepted by the High Courts of -
Calcutta and Madras. To do so might lead to a weaken-
ing of that good nnderstanding which prevails between
the different High Courts in this country. If the High"
Courts at Calcutta and Madras were to decline to

“execute decrees passed by this High Court for the

‘possession.of land within their original civil jurisdic--

tion (as to which see Gora Chand Haldar v. Prafulla -
Kumar Roy®) it would, I think, affect the dignity of

- this Court which it is onr duty to uphold. The judg-.

ments on Which such decrees would be passed would
not be “ foreign judgments ”; and if it. were contended

~ that by virtue of Order XXI, Rule 7, of the; Code, the
~ executing Courbt cannot go into the question of the-
-jarisdiction of the Court which passed the decree a case
- can'be imagined where the question of jurisdiction
. might be inquired into under section 10 or'11 of the
‘.':Oode'.' I think the conflict of views might -affect.

future titles to land in Calcutta or Madras. For
instance, A might obtain in the Bombay High .Court a
" declaration of his title to land in Calcutta and the- High
_Court in Calcutta might in a suit between the same
de‘tleS then declare that A had no title to the land and
in such a suit the Calcutta, Hwh Court would not be
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'_}debalred from passing such a declaration by sectlon 11

of the Code. -

“The same conSIderatlon does 1ot apply vv1th regald"
~to the decision of the majority of this Court on the =
questlon whether a suit for sale by a mortgagee of land -

" outside the jurisdiction is a suit for land or not bemu&e
- 'as I have endeavoured to point out in my judgment on
that point, the latest pronouncements of the Judges of
the High Courts in Calcutta’and Madras seem to incline

to the view that such a suit is not a suit-for land under ‘

~clause 12 of the Letters Patent. -
MIRZA J.:—I am respectfully of opinion “that. the

question submitted to this Fuall Bench should be

‘answered as- proposed by my brothér Fawcett. It is

not necessary for me to go over the ground which ‘he .
- has covered in his able and scholarly ]udgment with

‘ “which I am in substantial agreement.

. The expression “ suits forland or- other% vimmoveable
property ? appearing " in ‘clause 12 of the amended
Letters batent 1865 has nowhere been deﬁned in the

Letters Patent. In the absence of such a deﬁmtxon it

is necessary for us to consider not only what would be

- the natural meaning to attach ta that "éxpl'essivon but -
- also the provisions of the law which 1e1ate tothe general .
- exercise of its Jurlsdlutlon by thl& ngh Court on its: .

‘Original Side. - . -

- Broadly speaking, the expressmn may be 1ega1ded as

conveying one or othel of the fouowmg meanings :(— -

(1) that a-suit for land isa smt whlch asks for dehvely

of the land to the plammff

(2) that it is a suit.the subject- matter of Wh1ch is

" _similar to that of 100a1 or. redl actions under the Enghsh
law, and . ‘

(3) that it isa sult substantlally for land that is, for

the purpose of acqmrmg title to or control over land—

that it is a suit.in which a déclee is asked for. operating -
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’dlrecbly on the land—that it is a suit relating to or

concerning land.

1. It would appear that the expression “a ‘suit for
land ” would at first sight suggest the meaning that it is
a suit which asks for the delivery of the land. Some

judicial authority is to be found for ascribing this
meaning to that expression in the judgment of Gibbs .

and Melvill JJ. in Yenkoba B. Kasar v. Rambhaji.

valad Arjun®. The learned Judges had there to

construe section 5 of the Civil Procedure Code of 1859
(Act VIII of 1859), which section was similar to and

the precursor of clause 12 of the Letters Patent. They -

“held that the expression “a suit for land” would only -

apply to suits which ask for delivery of the land to the -

plaintiff, in other words, suits in ejectment. The case

before them had come up in appeal in certain execution

proceedings. The plaintiff- had sued on a inmtﬂage

‘bond and obtained a decree against the defendant from

the Erandol Court within whose jurisdiction the -

defendant resided,-for the sale of the property mortgaged

to'him under a bond, which property was situated at

Amalner, outside the jurisdiction of the Court, which
bad passed the decree. The plaintiff had applied to

the Amalner Court for execution of the decree against -

the property. The . Amalner Court had refused to

execute the "decree on the ground that the Erandol

Court had no jurisdiction to order a sale of immoveable
recovery of a mortgage debt by the sale of the mortgaged

it may be situated outside the limits of its jurisdiction.-

"The learned Judges relied upon the practice of the

- propérty not situated within the limits of its jurisdic- -
- tion.  The appellate Court held that a suit for the

_ property-was not a-suit for land and the Cougt could -
decree the sale of the immoveable property although-

Chancery Court of ordering the sale of properties in -

- @ (1872) 9. Bom. H. C.12.
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the colonies in order to realize the sunis tcharged upoh :

- them. :

In Holkar v. Dadabhaz‘” Sargent C. J. seems to have.
approved of the construction placed upon the expression
~ “guits for land ” in Yenlcoba s case®, Buf, as pointed .

out by Jenkins C. J. in Vaghoji v. Camayi®, the passage -

from Yenlkoba’s case relating to what a suit for land is
as quoted by Sargent C. J. in Holkar’s case® forms no

part of its ratio decidendt, which is to be found in the

.concluding paragraphs of the judgment, where the

léarned Chief Justice seems to hold that the Bombay -

High Court on its Original Side could entertain even in

the case of land ontside the limits of its jurisdiction all

such suits as the Court of Equity in England could. -
" The view taken in Yenkoba’s case® of the meaning of
‘this expression appears to be too narrow., If it were

.the correct view to adopt, the High - Oomt on its-
- Original Side would have jurisdiction to entertain all.

actions relating to land except actions in ejectment.
. "Had it been the intention of the Legislature that this

expression should apply only to suits in ejectment, one

would expect that the appropriate technical phmse
would be used for the purpose i

In Nagendra Nath C/zowdkum v. Eralig gool Cnm-
 pany, Lid.®, Sanderson. C. J., in -~ considering the

 meaning to be put on this expression, is reported to have
* said that the natural meaning of a “suit for land” was
that it was a suit for the reeovefy of land. He put the
- question to counsel (p. 672): “If anything more than-
. recovery of land was meant, why did not the Legisla-
ture say ‘suit in respect of or -concerning land’"?

With great respect I am. unable to agree Wlth that '

. expression of opinion.

. 2. The learned Advocate Genelal 1ehes stmngly‘.

upon the alternatlve meéaning which may be put on the
1 -(1904) 29 Bom: 249. . GI.(1890) 14 Bom, 353. -
-3 (1872) 9 Bom. H. C. 12, - (4(1922) 49 Cal. 670.
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expression “suits for land”, viz, snits which would
correspond to local or real actions under the English
law.. The Courts of Equity in England would seem to
entertain all suits in respect of land ontside their local
- Jurisdiction, if they are not in the nature of local or
real actions. Holkar’s case®™ was an authority on this.
point, until it was overruled by the Full Bench decision

Jin India Spinning §& Weaving Co., Ltd. v. Climaz

- Industrial Syndicate®. In Hollkar’s case™ the property,

the subject-matter of the.mortgage, was situated out-
side the-local limits of the Original Side jurisdiction.
The defendant himself resided outside the jurisdiction
.and the only cause of action which had arisen within
the jurisdiction was that the mortgage had been c1eated“

"~ in Bombay.

The prmmple on which Courts of Equity in Enoland
act in such cases has been well expressed by chey_ in.
his ~Conflict of Laws, 4th Rdition, at p. 32, ‘as
follows:— ‘ ‘

“The basis of interference by Courts of equity has, mainly at least, been

‘ the possibility of acting in Eugland directly upon ths owner of the land, and

" of thus md1rect)y dealing with foreign land without doing any act within the

o

limits of a foreign conntry.” - STl
Similarly, Westlake in his Private Internatlonal Law ,
5th Edition, p. 230, states :— - S

“ A proprietor of foreign immoveables, or person _interested in such, may be

“compelled by the English Court, if it has personal jurisdiction over l_xim, to.
“dispose of his property or interest in them so asto give effect to any obliga--

" tion relating to them which arises from, or as from, his own contract or tort.”” =

’ gages of foreign lands Westlake states at p. 233 :— -~

Referring to the. redemption or foreclosure of mort~ -
*The fact that a debt is secured by such & mor tfrfure can be no objectlon to
taking the accounts between a debtor and creditor, and decreemg payment by :
the former. of the balance found due from him, in any Court having pernonal"}
‘jurisdiction over him...But that foreciosare should be decreed on the debtor’s:
. failure to pay would appear to be contrary to section 173 (that i is perhaps ani’;,
1nternat10na1 conuty) and- it can hardly be supposed that the JSorum sztus ofi'

o8 (1890) 14 Bom. 353, o B 925)50 Bom. 1.



VOL, TI1] - BOMBAY SERIES 657

the security would allow any authority to such a decree, if by the lex situs
. the mortgage was still redeemable, and proceedings were taken to redeem it.

_ Nevertheless, the practice in Bngland is to decree foreclosuie of mortgages of

foreign lands.”

~In England, the ]umsdlctlon of the Courts of Lqultv

is necessarily restricted where the defendant is not to
“be found within the limits, where the King’s Writ holds

good. The Court of Equity will not entertain actions
where they would be powerless to enforce. their orders

- in personam against the defendant. The local limits

of the Original Side of our High Court are restrmted‘v
to the Town and the Island itself and do not extend to-

the whole of the Presidency, whereas in Enoland \the
jurisdiction of the Supreme -Court extends beyond
‘London to the whole of England. The English Courts
enjoy powers within that large area of enforcing decrees

and ovders in personam against persons to be found
~within the area. The scheme of our law Courts in the -

~ Presidency- appears to be different from that of the
" Courts in England.” The old Supreme- Oourt of Whlch

“the High Court is the successor did exercise powers .
“over the whole Presidency similar to what the anhsh .

- Courts do with reference to England

. The scheme of our High Court appears: to be that on -
- its Appellate Side it is the Supwme Court exelcmmg -
jurisdiction over the District and other Subordinate -

" Courts of the Presidency.  So far as: “the Original Side
is concerned its jurisdiction, in'my -opinion, is limited
-in a manner snmlar to, that of Courts of ﬁlst 1nstance in:

" the mof ussﬂ .

‘Tamof oplmon ﬂldt our E[lgh Court on 1ts ()ugmal )
_Side does not possess the machinery for enforcing any

“decree in personam relating to immoveable property

situated outside its local limits except in the limited
instances compused unden Order XXI, Rule 82, which-

do not cover ,mongages The executlon of the Court’
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decrees and orders is to be carried out by the Sheriff

‘whose powers are confined to the local limits of the

Town and 1sland of Bombay.
If a mortgage decree is to be regarded as a decree in

personam, I {ail to see how our Court can give effect

to the decree ordering the movtgagor or the mortgagee
as the case may be, should he be residing outside the
local limits of its jurisdiction, to deliver over possession |
of the mortgaged property where it is sitnated outside
the local limits of the High Court. The provision in’
the. Code of Civil Procedure relating to decrees in
personam is under Order XXI, Rule 32. A mortgage
decree cannot be regarded as a decree for specific per-
formance or an injunction. In such a case the decree

~ of the Court would become nugatory. It is suggested

that shduld the person against whom the order in
perso_nam ‘has been made happen to be within the local -
limits of the Court’s jurisdiction the Court would then
arrest his person and commit him to gaol for contempt .
and not release him therefrom until he has purged his
contempt by carr yinfr out the ordérs in personam.
With great respect it seems to me that the scheme of
Order XXXIV of the. OOde of-Civil Procedure reldtlng

- to mortcrage suits does ot “justify the suggestion that -

-decrees "in these suits are to be made effectlve by -
invoking the Court’s inherent jurisdiction in contempt

- proceedings. Those proceedings, as I understand them,
. are. to be sparingly used in this country and on-
~exceptional occasions only.” It is suggested that in the (

case of a Court sale in a mortgage action the Court may

by its order-vest the property in its Commissioner for
- signing the conveyance in favom of the purchaser at

-such sale. In my opinion, the question would still.

remam how thé purchaser is-to obtain possession of

the property which he has so purchased, if that property .
is situated outside the jurisdiction of the Court and the
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‘Court by its officer is not already in ‘possession of it.
To get possession he will have to file a suit in the Court
within whose jurisdiction the property is sitnated and

execute the decree of that Court.  Such a multiplicity’

- of proceedings does not appear to me to be contemplated
- by the Code for the execution of a decree for sa]e in a
mortgage action. N

The meaning here sought.'tobe put on the expressioh
“suits for land” by the Advocate General appears to

me to be untenable having 1efrard to the provisions of

-our adjective law on the sabject. Even granting that
the Court has an inherent jurisdiction to entertain such
actions following the example of the Courts of Chancery
in England it could not'and, in my opinion, it should
not endeavour.to exercise a jurisdiction where the
results of its action are apt to be Iiugatoxy "

3. A suit for land has- been. construed by the ‘High

Court of Caloutta a$ ‘meaning a suit which is sub-

stantially for land, that is, for the purpose of acquiring
“title to or control over land. It includes accouhng to

the High Comts of Calcutta and Madras any suit in

~which a decree is asked for operatlng directly upon the

‘land and would therefore mclude any suit brought to.

enforce a security upon land. “In Sundara Bai Sahiba

- v. lirumal Rao Sahib®, Benson Ag. C. J. and Sankaran-

-Nair J. held that a suit which prays for any relief with
reference to any specn‘lc immoveable propel ty 1s a’ smt
for land. R

 In my judgment the above is the correct mte1 preta-
tion to be put on the expression “suits for land 7~ The
rules of limitation both here and in England“seem to
‘place mortgage suits on the - same footing as suits for
the recovery of land. If- a mortgage action were
régarded by the Legislature as an. action in debt only

the permd of llmltabwn should have been three years ;

o @ (1909) 33 Mad. 131.
TLRS&9—10
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and not twelve. The Courts of Bquity in Enghnd
have naturally laid stress upon that aspect of a mort-
~gage which relates to its being a personal debt, for the
reason that they emphasize the equity of redemption of

“the mortgagor in the mortgage.  Section 58 of the

_ Transfer of Property Act, as I read it, seems to lay the
emphasis more on. that aspect of a mortgage which
relates to the security part of it rather than on the
element of personal debt. In a mortgage decree no.
doubt an opportunity is given.to the mortgagor to-pay .
up the debt within a certain time, but the main object
‘of a mortgage decree is to operate on the mortgaged
property itself.- The preliminary decree is a kind of
notice or infimation to the mortgagor, that should he
fail to redeem the property within the time specified by
the decree the mortgagee would be entitled to ask the
Court for a final decree for foreclosure or for sale as the
case may be, which relief the ‘Court would, subject to
-any just exceptions, proceed to grant. The ultlmate't"
obJect of the decree is either to acquire the p1operty by
foreclosure or to have it sold through the Court.- In
either case the Court’s intervention is sought for to:
seize the- ‘property and to hand it over to the mor tgagor
, mortgagee or purchaser as the case may. be. '

. With-great respect I am unable to agree with the
~view taken by.the majority of my colleagues, and Would :
“ansterthe first question in the affirmative.

1 shall first deal. with questions Nos. 2 and 3 in the
hght of the fuller discussion which has now taken place.
It.is contended that. the last part of clause 12 of the

“. Amended Letters Patent, 1865, viz., “ or if the deIendant 3
“at the time of the commencement of the suit shall dwell

“or' carry - on business or personfxlly ‘work for gain’
B within such limits” stands by itself and is not governed :
by the. prevmus clause “in all other cases”. In -that
- view cf the matter the last part of clause 12 Would confer
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on the Court a julisdiction in ppréonam irrespective
-of the land bemrr situate within the Courts Tocal
jurisdiction. B ,
Clause 12 of the Letters Patent appears to me to be
capable on thispoint of two constructions each of which

-would, grammatically speaking, be more or less appro- .

priate. The one construction would be as contended for

by the Advocate General that the clause “in all o'ther’

cases”’ govern only what immediately follows it, viz.,

it the cause of action shall have arisen, either ‘wholly,
or, in case the!leave of the Court shall have been first
obtained, in part within the local limits of the ordinary

original jurisdiction of the said High Court”. The other

construction would be that the clause “in all other cases”

further governs, though in a slovenly way, what later
follows, viz., “or if the defendant at the time of the’

commencement of the suit shall dwell or carry on.

business or pelsonally Woxk f01 gain Wlbhln such :

limits”

In Prasanndmayi Dasi v. —Kada‘mbini Dasi®, Nor-‘

man J. separated the last clause “ orif the deféndant:..”
in clause 12 from what preceded it by a semicolon thus
~indicating thatin his view clause 12 should be read as

expressing the first meaning put upon it above. In the
original Charter to which our attention has been called no -

semmolon@ or commas appear in clause 12. We may.
‘takeit, therefore, that the semicolon expresses the opinion
only of Norman J. as to the proper reading of clause 12,
and is not necessarily ascribable to the Legislature. In-
fact the semi-colon does not appear even in the author-
dzed print. If this mterpmtatmn were to- be accepted.-
as correct our Chartered High Courts in India would be
“capable of exercising a jurisdiction -in respect. of land
abroad wider thanithat of the English Courts of Equlty
We must, therefore, -consider whether the Leg1slature
m (1868)3Beng L.R.(0.C.J)85 -
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19ﬁ7 intended such an extravagant result to follow. Accord-

Hammpuar  1DZ to recognized rules of construction of statutes the
Hassaxary  Tegislature is presumed not to enact anything contrary
Fn:;'moz to 1nternat1onal law or the common law of the realm.
Ebtwe  [Jnlegs, therefore, the intention to do so is clearly ex-
pressed in the enactment, the Courts would incline to
favour an interpretation which would bring the enact-
‘ment into consonance with those principles rather than
accept a grammatical interpretation the result of which -
would be startling or unusual.

In Balaram v. Ramchandra® Candy J. stated (p. 925)
that the uniform practice of the three High Courts at
Bombay, Calcutta and.Madras had been to read clause
12 as if it bore the second meaning put upon it above.
The learned Judge confessed that were the matter res
integra he would be inclined to doubt the correctness
of that construction but there were obvious difficulties
in whatever way the clause was to be regarded and he
was not prepared after such a lapse of time to question
the uniform practice of those Courts. '

The uniform practlce of the. three Comts to Whlchi
‘Candy J. 1evfers‘ is er_;tltl.ed, in my opinion,, to great.
-weight. In ascertaining the meaning to be put on
clause 12 it would be permissible in my opinion to
consider the views of those responsible for its enact-
‘ment at the time it was to be put into force. I would
‘not base my construction of clause 12.either on this-
point or.on.the point as*to what “a suit for land” is

. intended to mean on the Secretary of State for India’s
, Despatch: which accompanied the original TLetters
‘*Patent of 1862.. The opinion expressed by the Secretary,

< of State in that Despatch as to the policy and intention
_ underlying- clause ‘12 of the Letters Patent of 1862
* cannot, however, be hghtly treated but is entltled to

o (1898) 22 Bom. 922.
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due weight. It stands on a higher plane than a state-

ment of objects and reasons of an Act.

1926-27-

HATIMBHAL

. The Act of 1861 (24 & 25 Vic, c. 104) conferred ~HassanaiLy

- on the Queen the rigflt toestablish by Letters Patent
"~ High Courts at Calcutta, Madras and Bombay which
she proceeded to do under the advice of her Secretary
of State. The Secretary of State is not a -judicial
authority whose views on the construction of clause 12

could be binding on any Court of law. Buta considera-

tion, of the Despatch from the Secretary of State is per-
. missible as throwing some light on the policy and
scheme of the Letters Patent. In para. 16 of the
Despatch the Secretary of State writes :—

' Asitis very desirable that every suit should be instituted in the Court of
the district in which the property forming the subject of dispute is s situated or
in which the cause of actlon has its ongm or in Whlch the defendant resides

~ or carries on business;...

- From the 1anguage here used it Would appear to have :

~been the intention of the Secretary of State that the

* Letters Patent framed under his supervision should -

confer jurisdiction on the High. Court in all cases,
irrespective of their being suits for land or not, when"

“the defendant resides or carries oh business” within

the local limits of the Courts. This’meuning, however,
is not borne out by clause 12 of the Letters Patent of

1862 which on this point is clear .and unambiguous.
The latter part of the clause runs thus i— B "
‘or in all other cases if th> cause of action shall have arisen, or the defend~

“ant at the time of the commencement -of the suit shall dwell, or carry on
business, or personally work for gain within the local limits of ‘the,..,ordinary‘

: . original jurisdiction of the said High Court.”

- In such a case the Court would not be entltled to put :
the Secretary of State’s meaning on the words of clause.
12 but must construe the clause in accordcmce with its -
obvious and nataral meaning. - . .

1t appears. from the ]udgment of Norm'm J in Pra-

- sannamayi Dasi v. Kadambini Dasi W that the
: LW (1868)3Bem L.-R. (0. C. Jyes "
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language of clause 12 of the amended Letters Patent of
1865 was altered as expressed in the 6th paragraph of the
letter of the Secretary of State accompanying the Charter,
in deference to the views of some of the Judges of ‘the
High Court”. What the views here referred to were
is nowhere stated. Is it possible that some of the:
Judges whose opinions on the Letters Patent were
invited pointed out that the jurvisdiction conferred by
clause 12 of the Letters Patent was not in accordunce”

~with the earlier part of para. 16 of the Secretary of
. State’s Despatch ? Does the amended clause 12 of the
_Letters Patent of 1865 in consequence of such representa- -

tions embody m its amended form the intention of the
Legislature to confer on the High Court the widest
jurisdiction in cases where the defendant at the time

- of the commencement of the suit dwelt or carried
.on business or personally worked for gain within

the local limits? It may be said in favour of such-

- a theory that the ILegislature has not considered it

necessary to amend clause 12 of the Letters Patent of
1865 to bring it into conformity with the proviso to-
section 16 of the Code of Civil Procedure, possibly
because the- H]gh Courts are deemed to possess a much-

wider jurisdiction under clause 12 of their respective:
~Charters. The anomaly on any other supposition would

be that’ the Legislature has dehberately excluded the

“High Courts from the extended jurisdiction which it
- has conferred on the Courts in the mofussil by the’
‘proviso to section 16, The Legislature could have, if
(_1’0 WlShed, superseded clanse 12 of the Letters Patent by‘
: sectlon 16 of the Code. :

e The Charte1ed High Courts are governed bsz c]ause 12
of the Letters Patent. We cannot read into that cla,use;
“any proviso of the kind we find i in section 16 of the Code.
- The proviso to section 16 of the Code of Civil Procedure"
’ confers on the mofussil Courts 3ur13d1ctmn in smts tO’



VOL. L1] BOMBAY SERIES 665

~ obtain relief respecting or compensation for wrong to.
immoveable property held by or on behalf of the
" defendant where the relief sought can be entirely
“obtained through his personal obedience where the
»_defend(mt actually and voluntarily resides or carries on

busmess or personally works for gain within its local

limits. The ‘proviso contemplates the ability of the

Court to enforce its decrees in personam against a party

who is actually and voluntarily residing or carr ying
- ou business or personally working for gain within its

localhjulisdiction The -last part of clause 12 of the

Letters. Paient does not, in my opinion, even on the

wider interpretation to be given to it, contemplate the
exercise. of the .equity jurisdiction in personam.. It

would - apply to defendants who after the commence--

ment of the. suit cease to dwell, carry on business, or

work for gain within the ]llI‘lSdlCthIl of the Courb Had
it been the intention of the- Leglslatme to confel on the

High Court an equity jurisdiction in personam in respect

~ of “guits for land ” outside. its jurisdiction, one would -
“expect to find language used with reference to the
defendant’s residence, ‘business or work for gain similar .
- to that of the proviso-to section 16 of the Oode of Civil -
Procedure. It does not appear from para. 16 taken as -
a whole of the Semetary of State’s Despatch ‘that it was
" intended to confer such a wide mnbdlcmon on the ngh
. Court. The later parts:of the paraglaph cleaxly state
that the jurisdiction exercised by the Supreme Court
over persons and - property. beyond the local limits of -
' the Presidency town had not been vested in the High

Court. Para. .17 of the Despatch further makes it clear.

‘that the mtentmn was to place ‘the Courts of first 1n-'

stance in the Presmency towns and in the interior of
the. countr y in respect of their several jurisdictions as

:nearly as may be on the same footmg 1t would appear,
therefore, that What is. stated in ‘oLe earlier part of .
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~ para. 16 of the Secretary of State’s Despatéh is not to be .

taken literally, for, as expanded and explained by what
follows, it leaves no room for doubt that clause 12 of
the Letters Patent, 1862, correctly represented the policy
and intention of ‘the Home Government as expressed
in the Despatch. Intheabsence of the actual representa;
tions made by some of the Judges regarding the .origi-
nal clause 12 to which Norman J. refers it would. not.
be permissible to surmise that the. representations had
reference to the enlargement of the Court’s jurisdiction
in cases where at the commencement of the action the
defendant dwelt, carried on business or kaed for
gain within tbe local limits. Tt is more hlxely ‘ag the
facts in the case before Norman J. indicate that the.

‘representations related- to cases where only a part of.

the land or cause of action was within ‘the_local limits
and a part outside such limits. Th_e original clause 12
had made no provision for such cases. The amended
clause 12 does provide for them. : R

In my judgment the matter is not. so clear from.
doubt as to enable me to say that the ILegislature
deliberately conferred a jurisdiction on the Chartered
High Courts of India wider than that of the Courts of
Chandery in England. I am inclined to accept the
mbdre sober. view on the subject which has hlthelto
prevailed in all the. -High Courts exercising 01101na1

R

. Equity jurisdiction cannot be effectively exercised

- unless the defendant’s property or person is within the
" local jurisdiction.. Should both be withdrawn from
~the local jurisdiction of the Court the- decree: in
' péfsonafn would become nugatory unless it could be
- transferred for execution to the proper Court where the

property or person is. Section-39 (a) and (¢) of the
Code of Civil Procedure provide for the transfer for

- execution to the proper Court of a.decree which directs
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"the sale or dehvery -of 1mmoveable propelty sitnate
out51d¢ the local limits of the ]ullsdlctlou of the
Court which passed the decree. A mortgage decree

for sale under the provisions of Order XXXIV in my

judgment cannot be regarded as a decree in personam
whereby - the defendant is ordered to convey the
propelty ‘and put . the purchaser at_a Court sale in
possession of it. A mortgage decree for sale would not
fall within Order XXI, Rule 32, which deals with

decrees ‘for restitution of conjugal rights, for specific-.

performance and for injunction. A mortgage decree
for salebi'sinbt‘a decree for specific performance nor for
-an injunction. - A-decree for an injunction is confined
to a relief consequential upon an infringement of a
legal right:" It-cannot be said that the mortgagor who
withholds payment from~ the mortgagee under his
personal covenant to- pay ‘has committed an 1nf1mﬂe-
ment ~of -the mortgagees rights so‘as to entitle the
mmtﬂagee to a decree for an injunction in respect of

the - mmtgaﬂed_ property. Sumlally, where- the A‘

mortgagor withholds possession of -the mortgaged
‘property from- the mor‘tldagee after the right to enter
has accrued to him under the mor tgage deed it cannot
be said that he has mfrm“ed a right of the m01tgqgee
so as to entitle the mortgagee to obtain an injunction
against the mortgdagor (see Muhammad Inamullah

Khan v. Narain Das®).

Order XXXIV, Rules 4 and 5, do not contemplate a

decree in personam. The preliminary decree in-a -

suit for sale under Order X XXIV, Rule 4, also directs

~that in default of the mortgagor paying the mortgage
amount by a certain date the mortgafred property or a

suflicient part thereof be sold. ~The order is not in

“personam on the defendant to sell but -the . Court
tcelf Lab to sell the property. If, for purposes of

~ ®.(1915) 37 ALl 423, N
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giving a proper title to the purchaser at the Court sale,.
the Court has framed rules whereby the purchaser is-
enabled at his own cost to obtain a conveyance signed
by the mortgagor or in a proper case by the Commis-
sioner of the Court in the name and ou behalf of the
mortgagor, it does not follow that a decree which is ir”
rem against the mortgaged property is thereby con-
verted into one which is in personam against the
mortgagor. -Similarly Order XXX1V, Rule 3, provides
‘that where the payment is not made by a specific date .
the Court shall on application made in that bchalfby‘,

~the mortgagee pass a decree that the mortgaged.

property or a sufficient part thereof be s6ld.” In my
judgment Order XXXIV does not contemplate a resort_
‘to contempt proceedings for enforcing the decrees made
thereunder. In my opinion so far as a mortgage
decree for sale is concerned, whether preliminary. or :

-final, the residence of the defendant mortgagor within

the jurisdiction would make no difference. ‘The Oo'mtf
has to deal ultimately with the mozt"aﬂred property.

_and not with the mortgagor. It has to carry out the:

decree for sale against the property and not to ordey
the defendant mortgagor to do or abstain from doing

'celtam acts with reference to the mortgaged properby
. the sub1ect matter of the suit. :

- 1In the view that in a m(ntgaﬂe decree for crde the

Comb merely executes a decrece in personam- ‘the

~inconvenience of a Court sale of immoveable property. -

‘outside the Court’s local jurisdiction would be that the.

" Court would be unable to put the purchaser ab. the:.
~Court sale in possession of the property. What the

Court sells under a mortgage decree for sale'is not only‘

- the interest of the mortgugee in the property but the?r

_mtelest both of the mortgagee and the mortgagor, in:

f‘othel words, the property itself. Order A}LXIV 'f,

Rule 1, provides that all _persons having an 1nte1est
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,‘elthel in the morthrre secunty or in the right of = 192627
. redemption ‘shall be joined as parties to any suit HATIYBHAL
- relating to the mortgage. The object of. the- rule HA‘SA\ALLY
" evidently is “that all pariies interested in the mortgage annoz
security or in the right of redemption should be- before Epuiize
- the Court so that the Court may finally deal with all
~ such interests in the preperty. Order XXXIV does
© not contemplate that in order to obtain possessiop of
the propérty sold to him ‘at the Court sale, the
-purchaser should file a suit against the mortgagor or
whoever may be in possession of the property. thro’ugh’"
: him in the Court within the limits of whose jurisdiction
. the proper ty is gsituate. The scheme of Order XXXIV
in my judgment is against such a multiplicity of
proceedings. 'Po entertain a mortgage suit for the sale
-~ of immoveable property the 00111"1; should be able to -
‘seize the property and give possession of it- to the
purchaser at the Court sale. The Court could do. this
only if the property is s1tuated within . the lllllltb of its
1oca1 jurisdiction. : : S :
I would answer questlon No 2 undel both heads “
in the negative. " R . 2
Strwtly speakmg questzon No 3 does not arise in
this appeal. From . the opinion- I have formed - on
~question No. 2, it must follow. that. ques‘mon No. 3
should also be answered in the negative. :
1f the questlon here propounded were answered in
- the affirmative clause 12 of the Letters Patent would '
‘be deemed to confer an equity jurisdiction on this
Court wider than that exercised by the Court of -
' Ohancery in England: The Court of Chancery proceed-
“ed on the maxim © ¢HEquity-acts in personam” The
. basis of its jurisdiction was that the defendant was.
© within its reach. It had jurisdiction over the whole
 of England. The Chartered High Courts in India. -
exercise o1d1nary ougmal 01v11 ]urwdlct1on over theu ‘

"
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respective Presidency towns only. . Our High Court
executes its Original Side decrees through the Sheriff
whose powers are confined to the Island of Bombay and
certain islands in the harbour. If the Court were to .
entertain mortgage suits for sale where both the-
immoveable property and the defendant are outside its.
Incal jurisdiction, it would be powerless to enforce its
decree either against the property or against the
detféndant-mortgagor even on the supposition that the

decree is a decree in personam against the defendant.
Hollar v. Dadabhai® until it was overruled by-

India Spinning & Weaving Co., Lid. v. Climax.
Industrial Syndicate®, was an authority in our Courts
for the contrary opinion. Iagree with Jenkins C. J. in
Vaghoji v. Camaji® that the ratio decidendi of
Sargent C. J’s judgment in Holkar’s case® is to be-
found - only in the concluding paragraphs of the"

: judgment which lay down that the Bombay High-

Court could entertain even in the case of land-outside"
the limits of its jurisdiction all such suits as the-
Courts of Equity in England-could. In applying that:

- principle to the case before him Sargent C. J. omitted-
‘to notice that the defendant there did not dwell, carry
- on business cr pergonally work for gain within the

local jurisdiction of the Court and the only part of the

-cause of action relied on was that the mortgage was

created in Bombay. The Court of Chancery would not

~have entertained an action such as this where both the

land and the defendant were outside its reach.

/Sargenb C. J. was virtnally claiming for the Bombay
“High Court-a jurisdiction which would be wider than-
‘that of the Court of Chancery. In Venkahao
b.othupathy v. Khimji' Assur Virgi¥ Scott  C. J. in
" following Sargent C. J.’s judgment stated that the

Court would have jurisdiction in personam gver the*

m (1890) 14 Bom. 353. : (3 (1904) 29 Bom. 249. .
© 2 (1925) 50 Bom. 1. 4 (1916) 48 Bom. 629 /. n.
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defendant if he had been lawfully caused to appear
- apon summons. The argument would ‘come to this:
that'if the land and the defendant are both in foreign

territory, but a part of the cause of action has arisen’
in Bombay the Court would have jurisdiction with -

leave under clause 12 to entertain a suit for such land

and pass a decree in it to operate on the land if the

plaintiff can show that he has served the writ of
summons on the defendant, say by Tregistered post or
~ by one-or other of the recognized modes of substituted
“service. I fail to see how a service of the summons in
- this manner on a defendant who in fact is outside the
. Court’s local jurisdiction can confer a jurisdiction in
' personam against him. . With great respect\such‘_a

doctrine would take the case beyond any hitherto

formulated by the Courts of Equity in England. In

such a case, as we are here considering, the Court-

would be powerless to execute its orders and decrees
except by contempt proceedings, if such were open to
it, should the defendant happen to return to Bombay
or possess property here. In my opmlon the Legisla-

" ture never intended that the High Court should

exercise such an extravagant Jurisdiction.

I would answer the third question, if necessary, m( ]

the negative.

An argument was advanced by the Advocate General '
~ on the principle of stare decists. - In my judgment the-
opinion expressed by Macleod C. J. on this subject in

India Spinning & Weaving Co., Litd. v. Climax

Industrial Syndicate® is correct. Like my brother.

Fawcett, I have held that previous decrees already
-made in mortgage suits are binding on the parties to’
them and their representatives in interest and operate

as res judicata. ~ As at present advised, I am not

"inelined to attach much" welght to the argument based

on stare decisis. -
. M (1925) 50 ‘Bom. 1.
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BLACKWELL, J.:—The first Question submitted in this
appeal for the consideration of this Full Bench is
whether a suit brought by a mortgagee of land to

‘enforce his mortgage by sale is “a suit for land”

within the meaning of clause 12 of the Letters Patent.

The second and third questions submitted involve

(inter alia) a further consideration, namely, whether
this Court: has an- equity - jurisdiction arising in-
dependently of clause 12 of the Letters Patent.

‘Clause 12 of the Letters Patent is in the following
terms — .

“ And We do further ordain that the said High Court of Judicature at
Bombay, in the exercise of its ordinary original civil jurisdiction, shall be
empowered to receive, try, and determiue suits of every description, if, in the .
case of suits for land - or other -immoveable property such land or property
shall be sitiated, or in all other cases if the cause of action ghall have arisen,

* ¢ither wholly, or, in case the leave of the Court shall have been first obtained,
in part, within the local limits of the ordinary original civil jurisdiction of the - -

said High Court, or if the defendant at the time of the commencement of the
suit shall dwell or carry on business, or personally work for gain, within such
limits ; except that thesaid High Court shall not have such original jurisdic-

_tion in éases falling within the jurisdiction of the Small Causes Court at
Bombay, in svhich the debt, or damnage, or value of property sued fordoes not

exceed one humhed rupees.

It is nnport‘mt to observe that-this is the on] y clause

~ in the Letters Patent which confers jurisdiction upon
" the High Courtin the exercise of its ordinary original

cwﬂ ]Lmsdlcm on.
Clause 19 of the Letters Patent is in the following
terms :— ' ’

% And We do‘furtb'er ordain that with respect to the law or equity to be
applied to each ‘cage coming b_efore the said High Court of Judicature at

: Bombay;ein the exercise of its ordinary origival civil jurisdiction, such law or

-equity shall be the law or equity which would have been applied Dy the said

“ High Court to such case if these Letters Patent had not issued. ”

This clause directs- that the law or equity to be

v,afpp’liéd is to be the law -or equity -which would have

‘been applied by the High 'Court if the Letters Patent

“had not isused. The clause no doubt empowers the
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High Court to apply the powers of a Court 'of Equity ’

‘in England. Tor, as was pointed ont by Sargent C. J.

in Hollkar v. Dadabhai® (p. 359): “The High Courts
in India have all the powers of a Court.of KEquity in

~England for enforcing their decrees in personam”
But clause 19in terms states that such “law or equity”
is only “to be applied to each case coming before the
said High Court of Judicatare at Bombay in the

exercise of its ordinary original civil jurisdiction”. It
seems, therefore, clear that unless jurisdiction is-first

acquired under clause 12, there is no room for the appli-

cation of the equity doctrines of the English Courts.

The failure to observe that the equity doctrines of
the English Courts can only be applied to any case
properly before the Court under the jurisdiction con-
ferred upon it by clause 12 of the Letters Patent appears
to metohave given rise to.a certain amount of confusion
in some of the decisions in the Indian Courts Wwhere the

question of jurisdiction has been discussed. Thus in

Holkar v. Dadabhai® (p. 859), Sargent C.J., in discuss-

ing the construction which the Courts of Calcuftta~&
have placed on clause 12 of the Letters Patent, says'

that that construction

“ would exclude from the jurisdiction of the High Courts the large class of.
cases in which English Conrts of Lquity exercise jurisdiction, although- the -
lands are in the colonies or even in foreign states. K Those cases. are set out

in detail by Kay, J., in In re Hawthorne: Graham v. Massey® ; and the
principle on which tley proceed is stated by the Earl of Selbome, L. G, in
Ewing v. Orr Ewing™®.” : : : ~
Again Sir Norman ”\Iacleod in the Judgmen’ﬁ of the
Full Bench in India Spinning & Weaving Co., Ltd V.
Climax Industrial ,Symlzcate“’" says-(p. 26) :— -

“I donot for a mowment dispute the powers of this Court to’ pass a decree
in personam iu spite of the fact ‘thal the suit relates to land outside the ‘

© O (1890) 14 Bom. 353. - @ (1883) L. L. 9 App. Cas 34 atp 40.

@ (1883) 23 Ch. D. 743 at p. 748. (4 (1925) 50 Bom. 1.
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jurisdiction...If the plaintiff asks for relief against the defendant only, the
Court has jurisdiction though the suit relates to property outside the jurisdic-
tion. But he cannot, when asking for relief against the property, claim that
the suit is not a suit for Jand, because he is afso asking or may be entitled to

ask for an order which can be enforced personally agaiust the defendant. ™

The above passages cited from those judgments seem

‘tome to imply that there exists in the High Court an

equity jurisdiction -independent- of the jurisdiction
conferred by clause 12. Tn my opinion there is no such
independent equity jurisdiction, and unless a suit is
brought within the four corners of clause 12, this Court
has no jurisdiction to éntertain it by seeking to apply.
the equity powers of the Courts in Iingland, or any

_other powers.

The question as to what is *a suit for Jand” has
given rise to a considerable difference of opinion in the

. Indian Courts. One view has been that a suit for land
~means a suit to obtain or recover land; a second view

taken is that a suit for land is a suit “substantially”
for land, such as a suit in which the question of title
toland is involved ; and a third view has been that a
suit for land is a suit relating to land. An instance of

- the first view is to be found in Yenkoba B. Kasar v.

Rambhajt valad Arjun®, a case arising under ' the
corresponding words “suit for land” in section 5 of
Act VIII of 1859, where it was held that a suit for land
is asnit which' asked for delivery of the land to the
plaintiff. An illustration of the second view appears
in the case of Vaghoji v. Camaji®, where a question

of title to & talao’situated outside the jurisdiction of

the Court -arose, and in Sudamdih Coal Co.,- Ltd. ‘v.

Hmpire Coal Co., Ltd.®, a suit for compensation for
~wrong to land in which the substantial question
‘arising was the right to the land. An illustration of

. (1872) 9 Bom. H. C. 12. - @ (1904) 29 Bom. 249.
@ (1915) 42 Cal, 942.
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the third view is to be found in Sreenath Roy v.
Cually Doss Ghose®, a suit for specific performance of
an agreement relating to land. :

Having regard to fthis difference of opinion, the
question of the meaning of “a suit for land” falls - to be
decided by this Full Bench afresh. :

In considering this question, I propose to apply the

test laid down by Lord Herschell in Bank of England

v. Vagliano Brothers®. In that case at p. 144 Lord
Herschell says :— =

“T think the proper courseis in the first instance to examine the lanﬁuage
of the statute and to ask what is its natural meaning, umuﬂuercud by any
considerations derived from the previous state of the law.”

I ask myself therefore whether the words’ w sult for -

land” have a natural, ordinary, and unambiguous
meaning. 1f they have, I am bound to gi{’e the words
that meaning regardless of consequences. If the conse-
guences are unforfunate, it is for the Legislature to
intervene. It is not for a Court of law to refrain from
giving the words their natural and ordinary meaning
because the Court may think that nnfortunate conse-
quences may result. py

The Advocate General in the course of his argument
‘submitted that the natural and ordinary meaning of
“a suit for land ™ is a suit to obtain land. In consider-
ing whether this submission is a right one, I ask my-
self: what is the natural and ordinary meaning :of

similar expressions ? For instance, what is a suit for an -
injunction? It is not a suit relatlnﬂ‘ to an_ 1n]unct10n :

neither is it a suit substantially for an injunction ; it is

a suit to obtain an injunction. So, too, a suit for posses- .

sion is neither a suit substantially for possession nor
rela't;ing to possession ; it is a guit to obtain possession.
* Again, a suit for damages is not a suit substantially for
-damages or a suit relating to damages; it is a suit to
obtain damages. To take another illustration, a suit

(1) (1879) 5 Cal. 82. : @ [1891] A. C. 107.
TLRS&9—11
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. for libel at first sight might be regarded as a suit
" Hamwsaar  relating to libel; but having regard to the relief
’}?Ass;;szLr‘,Y actually claimed, the words © suit for libel ” are really
‘Frameoz  a compendious expression for * a®suit for damages for
EDULIEE  jidel that is, a suit to obtain damages for libel. Such
illustrations might be multiplied indefinitely. A con-
sideration of these similar expressions seems to me to
~ lead conclusively to the view that the words * suit for™:
mean “sunit to obtain™. In my opinion, therefore, the
submission of the Advocate General that the expres-
gsion ‘“ suit for land” means “a suit to obtain land”
|is correct. © : '

I am not unmindful of the fact that this opinion
involves an obligation upon this Court to entertain a
suit relating to land wherever the land may be situate,
_as was pointed out by Jenkins C. J. in discussing the
arguments of Mr. Lowndes in the case of Vaghaji v.

~ Camayji®, 1t will involve an obligation to try even a
question of title to. Iand outside the jurisdiction,
' provided that possession of the land is not sought to be
~ obtained, or a question of damages for trespass to, land,
- ‘where a question of title may be involved. This may
be an inconvenient consequence of the constrnction .
placed by me upon the expression “suit for land”, but
holding as I do that that is the proper construction,
I cannot allow myself to be influenced by any con-
’sideratidn of inconvenience. It was pointed out by
‘Jenkins C. J.in the last-mentioned case at p. 258 that
“«though it is a general principle that the title to land
_should ordinarily be determined by the Court within the
“limits of whose jurisdiction it lies, it no doubtis open to
‘\th.eLegisla{ure to disregard that principle”; and in
“my opinion by reason of the expression “suit for land
_in clause 12 of the Charter which I take to bear an
ordinary, natural, and plain meaning, that general
. (1904) 29 Bom. 249 at p, 257.
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principle is in effect disregarded. I cannot therefore

hold that the meaning of the expression “suit for land”.

can be extended so as to include a suit “substantially”

for land where a questlon of title to the land may

be involved. .

I am fortified in my opinion by a recent decisibn of
the Calcutta High Court in the case of Nagendra Nath
Chowdlhuri v, Zraligool Company, Lid W, where it was

“held that a vendor’s suit for specific performance of an
agreement to sell a tea-estate in Assam was not “a suit
tor land” within the meaning of clanse 12 of the Letters
Patent, and that the Calcutta High Court on its
Original Side had jurisdiction to entertain the suit:
In the course of the argument at p. 672 Sanderson C. J.
said with regard to the expression “suit for land ”: “ If
anything more than recovery of land was meant, why

did not the Legislature say ‘suit in respect.of or con- -

cerning land’”. It.is clear to me from his judgment
that he was of opinion that the expression “suit for
land.”” meant in its natural and ordinary meaning,

¢ suit to obtain land”. As a result of this decision, it

appears io me very doubtful whether the Cdlcut’m
High Court wounld now hold that “a suit for land ”
means either a suit * substantially > for 1and or a suit-
relating to land. -

It was argued Dbefore us that in COnsmuing the.

expression “suits for land ” in clause 12 of the Lettels
Patent we ought to have regard to certain sections of

Act VIII of 1859. In view of the opinion which I have
formed that the words “ suits for land” in clause 12 of -

“the Letters Patent bear an ordinary and natural mean-
ing, I bold that it is inadmissible to seek. to construe

that clause in the light of varivus sections in an earlier

~Act. DMoreover, Act VIII of 1859 -was an, Act for

:simplifyixig tl_ié pr rocedure of. the Courts of 01v11 .

S (1922)49 Cal. 670.
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Judicature not established 'b).*-RoyaI Charter, and would

-in my judgment afford no proper guide for construing

a clause in the Amendéd Letters Patent constituting
the High Court: -If I had thourrht it peumssxble to look
at those sections, I should nevertheless have rejected

- the argument. . The argument was, that although sec-
“tion 5 of the Act, which defined the jurisdiction of the

Civil Courts, contained the words “suits for land ” those
words must be construed as meaning suits “relating to
land” because a subsidiary section, namely, section 33,

“contained the expression, “if the claim related toland”,

and because section 26 (5) contained the expression “when
the claim is for land or for any interest in land”. But
otber sections, namely, 10, 190, 223 and 224 indicate that
a-suit for land means a suit for obtaining or recovering
land. In this conflict of words in subsidiary sections,

I think that the only course open to the Court is to

construe section 5,.which is the main jurisdiction
section, according to its plain and natural meaning,

~and to hold that it meansa suit to obtain ov recover
land; and not a suit relating to land. The fact that

section 33 of the Act of 1859 was re-enacted in section 3
‘of Act XXIII of 1861 does not. appear to me to carry
the argament any further.

I am also of opinion that f01 the purpose of constru-
ng ‘words which I hold to have an ordinary and
natural meaning, it is not permissible to look at the
Reports- of the Commissioners who were appointed in

-1845 to. consider the possible amalgamation of the
Supreme” Courts and the Company’s Courts. If I
‘"thought it perm1ss1b1e to look at those Reports, as the
.words in clause 12 of the Letters Patent are “suits for

land” 'and not “suits relatmg to or concerning land”,
I should draw the 1nference that the 1ecommend1t10n
of the Oomlmssmners asto the language to be employed

was rejected, and that a different expression, bearing a.
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different meaning, wis deelgnedly used in flammg the

Letters Patent.
In the coursé of the ar rrument 1t Was submitted that
the Court ought to look at the terms of the Despatch of

the Secretary of State which 1Cc01hpanied the Letters

Patent of 1862 for the purpose of construmg clause 12 of
the Amended Letters Patent of 1865. In addition to
the reason given by me above for refusing to look at
extraneous documents for the purpose of construing
words which, in my view, have a natural, plain, and
ordinary meaning, it seems to me that it is not open to

‘the Court to have regard to any expression of opinion
by an Officer of Government as to what was intended
to be conveyed by words used in the Charter. 1tis f01/

a Court of law, and not for a Govemment Official, to
construe the meaning of the Charter ' -
The next question arising in this appeal is, Wha’o 1s
the true nature of a suit to enforce a mortgage by-sale ?
In regard to this question, I have had the advantage of
reading the judgment of the learned Chief Justice. If

1 may say so, he has dealt with the matter so fully, and -

so admirably, that I feel that I could not usefully add
one word. 1, therefore, content myself by saying that
I agree with his judgment upon this part of the case.

" 1t is not necessary for me to expréss any opinion -

upon the argument based upon the doctrine of siare
decists which was submitted to us by the Advocate
- General, having regard to the opinion which I have

already expressed upon this case. I desive, however, to .

say that I am in entire agreement with the view,

expressed upon thismatter bv the learned Chief Justice .

in bis judgment. ,

I answer the first question sublmtted to us in the
negative. :

In view of my answex‘ to question No. 1 my answer
to questions Nos. 2 and 8 is :— Yes, under. clause 12 of
the Letters Patent.” ’
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The second question has given rise to a dlscu%lon as
to what is tho proper construction to be placed upon
the words. “or if the defendant at the time of the
commencement of the suit shall dwell or carry on

business or personally work for gain within such

limits™. Do these words fall within the ambit of “all
other cases”, or do they confer jarisdiction upon the
High Court in any class of case, even if the case be a

“suit for land or other immoveable property ? So to

hold would undoubtedly be startling, for if this be the
true construction the High Court would have juris-
diction in suits for land or othier immoveable property
wherever the land or property was situated if the
defendant at the time of the commencement of the suit
dwelt or carried on business or personally worked for
gain within the limits of the ordinary original juris-
diction. As far as ] can ascertain it has never been

_contended hitherto in any of the High Courts in India
‘that such a-construction should be placed upon these
“ works, and the point- falls to be decided now for the
first time,

The question was referred to by Candy J. in Bala-
ram V. Ramchandra®. = The learned Judge said
(P. 925) :—- :

““The uniforta practice of the three High Courts at Bombay, Calcutta and

Madras has. am)arenﬂy been to read that clause as if it ran as followy :—

*The said High Courtin the esercise of its ordinary original civil jurisdiction
shall be, empowered to receive, try, and determine suits of every description if
- (&) in the case of suits for lant or other dinmoveable property, such land or

property shall be situated either wholly, or, i case the leave'of the Cowrt shall

have been first obtained, in part within the local limits of the ordinary original

jurisdiction of the said High Court, or if

(b) in all other cases the cause of action shall have arisen cither wholly, or,
in*czse the leave of the Court shall have been first obtained, in part within the
lacal limits of * the ordinary original jurisc]Letién of the said High Court, or if

“the defemlant at the time of the commencement of the suit shall dwell or carry

on business or personally work for gain within such limits.’

M (1898) 22 Bom. 922,
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I confess, were the matter res intepra, 1 shou.d bc inclined to doublt the 1926-27

correctuess of the above construction, but tl ere are obvious dafﬁculues in HATIMBHAT
- whatever way we regard the clause, and I am not prep'\red after this lnpse of  HASSANALLY
time to question the uniform practice of all the Courts." e Lo
1n dealing with the question now ftrmmg the learned O
Judge said (p. 926) :— B
*“As authorities for the proposition that the condition as to defendant’s
residence or carrying on business relate solely to all other cases, and not to svits
© for land or otber immoveable property, I may refer to the judgnment of.
Macpherson J., in Bibee Jaun v. Meerza Mahommed Hadee™, where it was
held that as the land was not within the local jurisdiction, the suit could-not be
entertained by the Coutt merely on the ground that defendant was personally
dwelling in Calentta ; and to the judgment of Phear J., in Khalut Chunder.
- Ghese v. William Minto®), where it was held that as defendant dwelt within
the local limits the Court had jurisdiction unless it was a suit for land not
within the local limits, Further support for this proposition may be obtained -
from the fact that it has never been apparently contended that a defendant
residing in Bombay could be sued in the Bombay High Court for land, say in
Calcutta, simply because the defendant resided in Bombay.” :
It is to be observed that the first authority cited by
the learned Judge, namely, Bibee Jaun v. Méerea
Mahommed Hadee®, was a case arising.under the
original Letters Patent, and not under the Amended °
Letters Patent of 1865, which did not become opera‘tivb :
‘until some time in 1866, and were ‘not in force at the
time that case was decided, namely, December 1860 R
and. having regard to the wording of the orlgmal
Letters Patent, presently referred to, it could not have :
- been contended that if, as was held, the suit was one :
for land outside the jurisdiction, the suit would lie "
upon the ground that the defendant resided within the
jurisdiction. The second case cited by the learned.
Judge, namely, Khalut Chunder Ghose v. William -
Minto?, was a case under the Letters Patent of 1865,
but it was not contended by the Advocate General
~ for the plaintiff that, if the suit was one for land, the
Court would have jurisdiction, although the defendant =

® (1865) 1 Ind. Jur. N. .40, (& (1866) 1 Ind. Jur. N. §. 426.
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resided within the jurisdiction. - These authorities,
therefore, do not seem to afford any assistance in
answering a point ‘which is now argued apparently

for the first time under the Letters Patent of 1965.

Moreover, it is to be observed that in support of the
proposition that the condition as to defendant’s resi-
dence or carrying on business relates solely to all other

.cases, and not to suits for land or other immoveable

property, the learned Judge himself relies upon (p. 926)
“the fact that it has never been apparently contended
that a defendant residing in Bombay could be sued in

-the Bombay High Court for land, say in Calcutta,
- simply because the defendant resided in Bombay”.

The fact that such a contention has never been raised
may no doubt afford strong ground for supposing that
it is~ill-founded, but now that it has been raised and

argued it seems to be that it would be quite wrong to

refuse to give. effect to the contention, if it be sound,
merely because it has never been raised before, and
because in the absence of argument in support of the
contention .the High Courts in India have.construgd
the clause in another manner. “

The material part of clause 12 of the Letters Patent
of 1862 was in the following terms :—

“ And We do further ordain, that the said High Court of Judicature at Bom-

bay, in the exercise of its ordinary original civil jurisdiction, shall be empower-
ed to receive, try, and determine suits ‘of every descnptum, if, in the case of

snits for land .or other immoveable property, such land or.property shall be -
_ situated, or in all other cases if -the cause of action shall have arisen, or the

defendant at the time of the commencement of the suit shall dwell, or carry

~ on bousipess, or personally work for gain within the local limits of the mdmary

original jnrisdiction-of the said H]"h Court.”

- TItis clear from the wording of this clause that the -
‘ words “or. the defendant...personally work for gain
- within”, &ec., fall within the ambit of “all other cases”.

- In the Letters Patent of 1865 the wording of the

~.clause is very materially altered. The sentence begin-

ning “if in the case of ‘suits for land” is not complete
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until the words “within the local limits of the ordinary
original jurisdiction of the Righ Court” are reached.

The words which follow that completed sentence are-

“or {f the defendant”, and not “or the defendant”, as
in clause 12 of the Letters Patent of 1862. On the plain
and natural grammatical construction of the clause the
sentence beginning with the words “or if the defend-
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ant” is in my judgment clearly.an alternative to the ,

preceding sentence beginning with the words “if in

the case of suits for land”. If this be the plain and
natural grammatical construction of -the words, as I

hold it is, T do not feel myself at liberty to speculate as

to the intention of the draftsman, however startling
the result may be. .
It was contended by the Advocate General - bhat the

draftsman of the new clause 12 has made a distinction

between (1) the subject-matter of the suit, which may

be either land or all other cases except land, and
(2) residence. He submitted that if the grammatical .

construction is -clear, that ' construction must be

accepted, even if it involves jurisdiction over foreign -

Jand. I think he is right. Itis no doubt true that if
the High Court in Bombay passed a decree for
~ possession of land, say, in France, the High Court could

not give effect to its decree, and this may be a ground
for supposing that the draftsman did not intend to -

confer such a jurisdiction. But if the draftsman has in
fict, by the language which he has used, conferred snch
a jurisdiction, it is not, as it seems to me, open to. a

0011rt to assign limits to the jurisdiction conferred by"

Letters Patent made in accordance with the authority
of the Legislature. If the jurisdiction conferred is too
wide, it is for the Legislature to intervene. Nor, as it
seems to me, is there anything inherently absurd in
the confeulng of such- a jurisdiction, for. though the
Court might not be able to give eﬂ:‘ect to its dem ee, it
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would be open to the plaintiff, if so advised, as was
submitted by the Advocate General, to sue upon the
decree in the foreign country; and, as presently
pointed out, the new clause 12 has conferred upon the
Courts in India, according to the decisions of these
Courts, jurisdiction over land abroad if part of the land
is within the jurisdiction, and the leave of the Court is
obtained.

1t was contended by Mr. Mulla, that nothing had
happened between 1862 and 1865 which would justify
the assumption that it was intended to confer upon the -
Courts in Tndia a jurisdiction in relation to land
abroad which was not possessed Ly the Courts in
Bugland. But it was pointed out in the course of the
argunment that in construing the new clause 12 the -
Courts in India have held that provided part of the
land is within the jurisdiction a suit will lie, with the
leave of the Court, in respect of land which is outside
the jurisdiction: (see the cases cited by Candy J. in
Balaram v. Ramchandra®, above referred to, at the
bottom of p. 925, and Govindlal Bansilal v. Bansilal
Motilal®), Mr. Mulla contended that these decisions
were wrong, and that the Court had no jurisdiction

- unless the whole of the land was within the jurisdiction.
Tf, however, these decisions are right, the supposition

thas.it was intended to confer jurisdiction in relation to
land wholly outside the jurisdiction if the defendant
resided or carried on business within the jurisdiction
is not so startling as at first appears. .

On the other hand, it is said that the construction
contended for- is so startling that it ought to be

;“presume'd that it could not have been intended, that ’

the clause is drafted in a slovenly manner, that the

strict grammatical meaning of the clause should be
- disregarded, and that it is legitimate to read into the

) (1898) 22 Bom. 922, - @ {1921) 46 Borw. 249.
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clause some such words as *“in such other cases”
between the words “or” and “if” . so that the
sentence would read “or in such other cases if -the
defendant”, &e. 1f in point of grammar a sentence is
reasonably capable” of two possible constructions, it
may no doubt be legitimate and proper to coustrue the
sentence in one alternative manner which will dvoid

placing upon it a meaning which, apart from plain and

unambiguous language, either the history, or the cause
of the enactment, or the context, or the conseguences
which would result, indicate that the other possible

construction does not express the real intention of the-

Legislature or the draftsman. Bat if in point of

~grammar the sentence is reasonably capable only.of one.

construction, it seems to me that there is no room for
the applicability of this principle, Tn the present case

the sentence in question is in my.opinion capable only -

of the grammatical construction which I have placed
upon it. In these circumstances, even if I. strongly
suspected that the draftsman may have intended
something difterent from what he has said, I apprehend
that, remembering - that what a man -intends to say- is
one thing, but that what he actually says may. be quite

another, it would be my duty to put aside speculation, -
and to construe the words ‘in their plain .and

grammatical meaning.

It has been suggested by my brother Fawcett since

the conclasion of tiie arguments that we onght to look
at a copy of the Despatch which accompanied the
Letters Patent of 1865 and that if we do so it will be.
plain that the construction now contended for is
erroneous. - Speaking for myself, 1.do not consider it
permissible to construe any clause in the Letters Patent
in the light of another document which accompanied

it, if the clause so sought to be construed bears a
plain grammatical meaning, Holding as I do,. that
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the clause in question bears a plain grammatical
meaning, and is incapable of any other grammatical
meaning, I do not feel myself at liberty to look at
the Despatch for the purpose of assisting me in
construing the claunse.

PATKAR, J. :(—In view of the importance of the
questions submitted for decision to the Full Bench and

in deference to the lengthy arguments at the bar I would

make a few observations. The first question to Le
decided is “ Whether a suit brought by a mortgagee of

‘Jand to enforce his mortgage by sale is a ‘suit for land’

within the meaning of clause 12 of the Letters Patent ™.
1t would, therefore, be necessary to determine the
intrinsic nature of the suit brought by a mortgagee of
land to enforce his mortgage by sale. The mortgagee’s
interest in such a suit comprises (1) the right to sue
the mortgagor personally for the mortgage debt, and
(2) the right to realize the debt by sale of the mortgaged
property. In Halsbury’s Laws of lingland, Vol. XXI,
para. 124, a mortgage is said to consist of two things:
“It is a petsonal contract for a debt and an estate
pledged as a security for the debt. Every mortgage
implies a debt and a personal obligation by the
mortgagor to pay it”. For the purposes of the Civil

Procedure Code mortgage debt according to the trend -

of judicial opinion in the different High Courts is

~ considered to be a deb? within the meaning of

Order XXI, Rule 46, and not immoveable property
within the meaning of Order XXI, Rule 5. See
Tarvadi Bholanath v. Bai Kashi®; Karim-un-nissa
v. Phul Chand® ; Kasinath Das v. Sadasiv Patnaik® ;
Nataraja Tyer v. The South Indian Bank of
Tinnevelly®., When the ) ntortgagee’s rights are

attached as debt under Order XXI, Rule 46, and

® (1901) 26 Bom. 305. @) (1893) 20 Cal. 805
@ (1893) 15 All 134, ¥) (1911) 37 Mad. 51.

-
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eventually sold, the rights of the auction-parchaser of

the mortgage debt in execution of a decree against the

mortgagee are the same as those of the judgment-
debtor mortgagee, viz., the right to sue the mortgagor
for a personal decree against him and also the right to
realize the debt by sule of the mortgaged property.
What then was the conception of & mortgage suit when
clause 12 of the Letters Paternt was enacted?
Regulation IV of 1827, section-26, says: “The law to
be observed in the trial of sunits shall:-be Acts of
Parliament and Regulations of Government applicable
to the case; in the absence of such Acts and
Regulations, the usage of the country in which the suib
arose ; if none such appears, theJaw of the defendant ;
and, in the absence of specific law and usage, justice,
equity, and good conscience”. Macpherson in his Law
of Mortgage, Tth Edition, at pp. 1 and 3, has referred to

the several authprities and laid down that the =

Mahomedan law and Hindu law recognized - no
distinction between mortgages of land and pledges of
other property. The principles of justice, equity. and
good conscience are interpreted to mean principles of
English law applicable to a similar state of circum-
stances : Waghela Rajsanji v. Shekh Mashidin® ;
Shivroo v. Pundlik® ; Kripa Sindhu Mukerjee v.

Annada Sundari Debi® ; BMaharaja of - Jéypore V.

- Rulemini  Pattamahadevi®. At the time of the
enactment of clause 12 of the Letters Patent, the
principles of English law would apply, and if the
principles of English law. applied it is clear that the
right of a mortgagee is not a right in.rem but can be
enforced by the personal obedience of the mortgagor.
A mortgagee , may in iQEr’lgland\ sue for  possession

simpliciter. But normally that would be a common

M (1887) L. R. 14 I A. 89 at p. 96. ¥ (1907) 35 Cal. 84 at p. 58, r.B.

@ (1902) 26 Bom. 437 at p. 441. ) (1919) 21 Bom. L. R. 655 at p. 663
v P.-Cl
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law action. The mortgagee in the suit for foreclosnre
may, after decree absolute is made, get the land; but
in'a suit for sale, with which we are concerned in this
case, hie has to apply to the Court for leave to bid which
may be refused, his right to bring the property to sale
may be defeated by payment by the mortgagor, and
generally it is the stranger auction-purchaser who gets
the land. The mortgagee gets his money and the
suarplus is paid to the mortgagor. Their Lordships of
the Privy Council in the case of dnundo Moyee Dossee .
v. Dhonendro Chunder Mookerjee® thus described the
effect of the decree for sale (p. 109) :—

“This...was not a foreclosure decree, It was a decrce for sale, and a
decree for sale made in the Supreme Court at Calcutta had no effect whatever
in rem, as it had no effect what®®er over the property in tbe Mofussil. The
decree for sale was merely a decree, in substauce, that the pacties to the suit
should conenr in conveying and sclling the property to a Purchaser, and no

snéh decree for sale could have any operation whatesver tpon the title of
persons in the Mofussil who were not parties to thegnit.”

Regulation V of 1827, section 15, refers to the
character of a mortgage as security for a debt and
property to be applied to the liquidation of the debt.
Section 15 of Regulation V of 1827 runs as follows :—

“ First—~—When a creditor is placed in possession of property by mortgage
or otherwise, as security for a delt, his claim over such property shall, in the

“absence of other special agreement, coustitute his sole security for payment of

the debt, or such part of it as the said property may have been given in

_ security for, and interest thereon i3 1o be considered as included in the said
security.

‘Second.—1f the property )wld profit, and no stipulation has been made

“respecting the disposal of the said profit, or payment of intewest on the debt,

the profit shall be considered as eqnivalent for the interest.

Third.—In the absence of any special agreement, or recognized law or usage
to the contrary, either party may at auny time, by the institution of a civil suit,
cause the property to be applied to the liquidation of the debt, the surplus, if
any, being restored to the owner.”

No distinctionis made as to recovery of mortnage

débt and money debt in Act VIII of 1859, and as stated

. O (1871) 14 M. L. A. 101 at p. 109.
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above the mortgage debt is moveable and not im-
movesble property for the purposes of the Civil
Procedare Code. - '

The Transfer of Property Act was enacted in 1882and

applied to tlie Bombay Presidency in 1893. Though,
according to the definition of mortgage in section 58,

it is difficult to say that the transfer of an interest in.

specific immoveable property is not a benefit to arise
ouf of land within the meaning of section 3, clause (25),
of the General Claunses Act, X of 1897, section 8 of the
Transfer of Property Act enacts that a transfer of
property passes forthwith to the transferee all the
interest which the transferoris then capable of passing
in the property and the legal incidents thereof, and
such incidents include, where the property is a debt or
other actionable claim, the sécurities thereof. The
mortgage creates a personal obligation but the right
which is createdein immoveable property or land is
only an accessory right intended merely to secure due
payment of the debt. If the interest created by
mortgage be immoveable property, the Courts would
have enforced specific performance of a contract to
effect a mortgage, but specific performance is refused
on the ground that the intending lender cannot e
compelled to make . nor the intending borrower to take
the loan. ‘

In Suoit No. 1163 0£1925 before us the mortgage Was ,

eflected on November 26, 1923, by deposit of title deeds

of immoveable property situate at' Poona to secure a -

sum of Rs. 80,000. = The mortgage was not effected by
a registered deed. It wasan equitable mortgage Dby
deposit of title deeds. The property is situate at Poona
outside the local limits of the jurisdiction of “the
Originzl Side of the Bombay High Court. Secmon 39
of the Transfer of Property Act, Wluch requires a
mortgage to be registered where the principal money

. 192627
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secured is more than one hundred rupees, oxpressly
says that nothing shall be deemed to render invalid a
mortgage made in the town of Bombay by delivery to
a creditor of documents of title to immoveable property
with intent to create security thereon. Generally,in
an equitable mortgage by deposit of title deeds, theve is
a promissory note and handing over of the title deeds.
It is doubtful if such a transaction creates any intevest .
in land. It is not disputed that an equitable mortgage
by deposit of title deeds with regard to 1)1-01)ei'tysibua£e :
in the mofussil outside the Original Jurisdiction of the '

“High Court of Bombay, e.g., Poona in this case, cannot

be effected where the property is situate, but can, under
section 39, be effected only in the Presidency town of
Bombay. 8ee Madho Das v. Ram KishenW; Srinath
Roy v. Godadhur Das® ; Manel:ji Framji v. Rustomyi
Naserwanji Mistry® ; Behram Rashid v: .Sforab’;’i

‘Rustomyi®. s

In 1862 the Privy Council in the case of Varden Seth

 Sam v. Luckpathy Royjee Lallah® held, with refer-

ence toa case from Madras (in the absence of any
agreement that the transaction was to be governed by
any particular local law), that under Madras Regula-
tion II of 1802, section 17, the principles of English

‘law respecting equit{dﬂe mortgages applied. Williams

on Real Property (24th Edition), p. 686, says that an
equitable morigagee seeking to realize his security has, _
generally speaking, the same rights as a legal mortgagee,
subject, however,- to important qualifications arising

from the fact that he does not possessthe legal estale ;

and at p. 687 says with regard to foreclosure, that it is

a remedy which is not available to the owner of merely
an equitable charge or lien, and his proper remedy is to
@ (1892) 14 Al 238. @ (1889) 14 Bom. 269.

@ (1897) 24 Cal. 348. " ) (1913) 38 Bom. 372 at p. 376.
) (1862) 9 Moo, I. A. 303.
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Aapply to the Court for the realization of his chargeiby

sale. The question in this reference is, however, not-
confined to an equitable- mortgage by deposit “of title’

deeds. The real nature of a mortgage suit has beén
~described by Scott C. J.in Venkairao betlzupathy V.
Khimyi Assur Vipyi® as follovvs (p. 536) :— :

Tt is a suit to realize and dispose of his and his debtors’ interests in the

land.  The object of the suit is not to obtain land or to obtain a declaration of

title to Jand or to obtain damages for interferen}:e with land, bat to obtaih :

repayinent of debt owing to the phmnf'f aund for that pmpose to realize the
security which has been vested in him. '

Sir John Stanley in the I‘ull Bench case of Sham -
Sundar v. Muhammad Ihtisham AL® says {p. 503):—

“The question involved appears to me to be one of principle, which can

best be solved by keeping in view the true nature of a mortgage security and

the remedies for the enforcement of that security which are provided by'law.
A mortgage in equity is a debt, the payment of which is secured uponland.

This being in my view the true concept of a mortgage -
and mortgagee’s suit for sale, the next question that’

arises is whether a mortgagee’s suit for sale is a™ suit

for land” within the meaning of.clause 12 of the

Letters Patent. If the words “suit forland " be étrictly

construed, they would mean -suit for  obtaining or . ‘
recovering possession of theland. But it is conceded
that a “suit for land” would be not merely a suit to'

obtain land or obtain a declaration of title to land but -
would also include a suit to obtain damages for inter-

ference with land. If, however, the words are 11berally.~
construed, they would mean suits relating to land.
Tt is also conceded on the other hand that adminis-.

tration suits and partnership suits in which immoveable
property is involved though they may be * relatlng to:
land”, are not suits forland. * These extreme definitions
have been rejected by the highest judicial tribanal.

Suit for damages for trespass on land would be suit for .

Jand according to the view of the House of Lords in

O (1916) 26 Bom. Lt R. 535 : 48 Bom. 629 im. = @ (1905) 27 AIL 501,
ILR 8 &9—12
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British South Africa Company v. Companhia de
Mocambique™ and accepted by Jenkins C. J. in Sudam-

dil-Coal Co., Ltd. v, Empire Coal Co., Ltd.®. On the

other hand in a suit brought by three of the executors

. against the fourth executor for his removal from office

of trustee and executor and for accounts of the assets of

‘the deceased and for administration of his estate, it was .
held by the Privy Council in Srinivasa Moorthy v.

Venkatvarada Tyengar® that the suit was not for land
and the High Court-of Madras had jurisdiction to .
entertain the suit though the property was outside its

_jurisdiction. This view is accepted by the High Court

of Caleutta in- Nistarini Dassi v. Nundo Lal Bose®,
In Land Morigage Banlk v. Sudwrudeen Ahmed®
Trevelyan J. said (p. 367): “I decline tohold that
wherever land has anything to do with a snit itis

‘therefore a ‘suit for land’”. The Caleutia High Court

in Kellie v. Fraser® held that a suit ior an account for -
dissolution of partnership was not a suit for land .
because one asset of the partnership was a teagarden
in' the mof.ussnl The two extreme definitions have
therefore to be rejected. I think a reasonable inter-
pretation ought to be put on the words “ suit for land”

‘and in my opinion they.mean a suit in which the

substantial question is the right toland. 1 think that
there is now consensus of opinion of the three High
Courts on this point. In Swdamdil Coal Co., Lid.v.

: 'Empue Coal Co., Ltd.?, Sir Lawrence Jenkins held that

a. smt for land was one in which the substantial

'_questlon was the right to land. This test was

accepted by Richardson J.in Nagendra Nath Chow-

;‘“dhm“-i v. Erali J()Ol Company, Ltd.®. Thatalsoa appears

- [1893] A. C. 602. - ) (1892) 19 Cal. 358,

© @ (1915) 42 Cal. 942. ' ©) (1877) 2 Cal. 445 at p. 464.
® (1911) L. R. 38 T A. 129. () (1915) 42 Cal. 942 at p. 952,
) (1902) 30 Cal. 369 at p. 383. ®) (1922) 49 Cal. 670 at p. 681.
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to be the view of Sir Lawrence Jenkins in Vaghoji v.

Camayi®, In Krishnadoss Vithaldoss v. Ghansham-
doss & Narayanadoss®, the Madras High’Court held
‘that the expression “suit forland ” in clause 12 of the

Letters Patent must be corstrued as an action the
~ primary object of which is to:establish claims regarding

title to property or possession of property. Having
regard to the true nature of mortgagee’s suit for sale

“adverted to above, I think it is neither a suit in

which the substantial question is the right to laﬁd_’nor‘
a suit the primary object of which is to establish claims -

~ regarding title to or possession of immoveable property.
The primary object is to realize the mortgage money
-and the ancillary relief is to get_the money by sale of

- property. There is no dispute between the mortgagor .

and the mortgagee as to- the right to land.' If the
- mortgagor pays the money the question of sale does

- not arise. Even if the property is brought to sale; the -
mortgagee cannob bid at the auction sale without
permission of the Court (Order XXI, Rule 72), and the’
sale may be avoided uader Order XXI, Rule 69, by °
payment of the amountdue and costs ab any time before
sale. If the property-is sold in execution of the mort-

gage decree, it is the highest bidder that would get the-
land. The auction-purchaser would be a person -quite
different from the mortgagee. The mortgagee gets his
money and the surplus if any is paid to the mortgagor.
" Bven if the property is purchased by a stranger at the
auction, the . mortgagor can set aside the sale Dby
depositing under Order XXI, Rule 89, a sum equal to
five per cent. of the purchase money for payment to-the
purchaser and the amount for which the property was
ordered to'be sold, to the mortgagee. Rules 94 and 95

of Order XXI, relating to certificate of. sale and -

. delivery of possession to the auction-purchaser, apply
@ (1904) 29 Bom. 249 af p. 258. @ (1924) 49 M. L. J. 311, -
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192627 {0 decrees for money as well as mortgage decrees and
Harmeua  they would not necessarily have any bearing on the
) H“SS:JNAL“' question whether the mortgagee’s snit is a suit for land:
Frawmoz  Even if a mortgagée has obtained a decree nisi for sale,
Eootixe. 5 second suit for redemption would lie according to the
view of the Full Bench in Ramji v Pandliarinath®.
‘A mortgagor who obtains a redemption decree may.
bring another suit for redemption if the first decrec is
not made absolute, and. as held in Harmant Anant v.
Shidiwe Shambhu®, the relation of mortgagor or mort-

. gagee continues to exist between the parties, only the
mortgage amount which had been previously in dispute,
is settled. The primary object therefore of the mort-
gagee’s suit for sale is to ascertain the amount due on the
‘mortgage and the ancillary reliefl isto recover the amount
by sale of the property which is given as security for the
debt. I think, therefore, that such a suit is not a suit for
land within the meaning of clause 12 of the Letters
‘Patent. .-A§ regards the case of Harendra Lal Roy

- Chowdhury v. Hari Dasi Debi®, it appears that the

" decision of the Privy Council proceeded on a ground .

which was common between the parties as counsel on’

" both sides agreed thatif some part of the mortgaged -
property was situate in Calcutta, the High Court would -
have jurisdiction to entertain the suit. ‘

" There is considerable force in the argument that if - ‘
regard be had to the historical considerations bearing __
on the intention of the framers of the Act of 1859 and -
 the Letters Patent, viz., the draft- of "the English
Commissioners in regard to both the jurisdiction of the

~ High Court and that of the molussil Court, and section 33
of the Code of 1859 and.the Despatch of the Secretary of
State abount the Letters Patent, « wide meaning, i.e., “a

“suit relating to land ” might have been intended to be

" (1918) 43 Bom. 334. : @ (1923) 47 Bom. 692.
® (1914) L. R. 41 1. A, 110.
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gwen to the Wordq “guit for land ”. But, having regard . -

‘to the decision of the Privy Counul in Srinivasa

Moorthy v. Venkatavarada Iyengar®, and the C‘Llcutta :

decisions referre:dl to above, this extensive meaning
which would include administration suits and partner-
ship suits relating to- immoveable property cannot be

accepted. As was observed by Lord Watson in Salomon

v. Salomoi § Co.® (p. 38) :—

“* Intention of the Leblslatuxe isa common but very slippery phrase, which,

'pwpel]y understood, may signify anything from intention embodied in positive

enactment to speeulative opinion as to what the Legla]atule probably would
have meaut, althougls there his been an omissiou to enact it, . In a Court of

- Law or Equity, what the Legislature intended to be done or not to be done
can only Ue legitiniately ascertained from that which it has chosen to enact,
either i in expless words or-by 1e<tsomble afid necessary 1mphc'mon

The vay Councﬂ m Norendra Nath ;Sm:m' v.

Kamalbasini Dasi® has laid- down, followmg Banlk

of Bngland v. Vagliano Brothers®, ‘that the language

of the enactment must receive its natural meaning : i

without any agssumption as to its h'wmg probably been

the intention to Ieftve umltered the law as 1t ex1sted

, before

_ C’ontemp()ranea cwposmo as a gmde to the mterpreta-
tion of docnments is often accompanied with danger -
and great care must be taken in its apphmtlon -See

Raghojirao Saheb v. Lakshmanrao Saheb(” “In the

case of Administrator-General of Bengal-v. Prem Lal
Mullick®, the Privy Council held that proceedings of *

the Indian-Legislature cannot be referred to as legiti-

mate aids to.the construction of the: Actin which they

yesult; nor.can a section of a 1ater Act be traced” to-its

source in a correspondmg section of . the previous Act,
. 'md then be const;rued ’lCCOIdH}g to’ the- circamstances

(4) [1891] A C 107 at p. 144
& (1912) L. R. 39 L. A. 202 atp 211
R “"J (1895)L R 22.1. A. 107

W (1911) L. R.38 L. A. 129
@ (1897} A/C. 22, . [
(® (1896) 23 Cal. 563,
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existing at- the date of the earlier Act. In Kr (sima‘
~Ayyangar® W Nallape"umal Plllaz“’ Vlscount leay»
said (p. 576) ; MBEa ‘

“If the prlanatlon has this eﬁect it must be carried out, and the fact tbat‘
. the enactment was passed in consequence-of what the subsequent dLLlSlOD of
the House of Loxds showed to be a misconception of the English law would;
be quite 1rrelevant The question is, What does the Explanation mean ? N
stateinent made on the introduction of the measure or its discussion-can be
looked at as affording any guidance as to the meaning of the words.”

There is a conflict of judicial opinion on this’ pomt '
But I may refer to the opinion of Couch C. J in Taruck:
nath Sircar v. Prosono Coomar Ghose® (p.-53) ¢ You‘
cannot interpret Acts by reports of Comlmssmners
With respect, T think that having regard to- the demsmns
of the Prlvy Council we have to consider what is’ the

’ meamng of the words “suit for land” and we’ cannot

look to the draft of the Enr)hsh Oommlssmners or? bhe
Despabeh of the Secretary of State-as legltlmabe 'uds ‘to
~the construction’ of the words “ suit for land "+ “But
assuming . ‘that the Despatch ‘can. be looked to f01 :
constraing the words of. clause 12, aceording to para. 17:
-of the Despatch from the Secretary of State, the terms
“of clause 12 deﬁmng the original ]llI‘lSdlCtlon of the .
- High Court as to suits are nearly similar to those’ in
seomon 5 of the Code of Civil Procedure, Act V}III of
©1859."  But this Despatch accompanied - the.. Lettersf_
Patent 'of 1862. - There is considerable dlfference in the .
language of clause 37 of the Letters' Patent of 1862 and
« clause 37 of the Amended Letters Patent of 1865 the

\ proceedmgs in the High Court under the previous
. clause 37 were to be regulated by the Code of Civil

Procedule whereas under the later clause 37 of 1865. the
ngh Court was to be guided in m‘tkmg rules and,

ﬂ orders as far as possable by the Code of Civil’ Procedure :

“Act VIII of 1859, In Yenkoba B Kasar V. \Rambhajz‘

balad Ar;un@ it was held that a. suit for 1eeovery_ of a

© @ (1919) 22 Bom. L. R. 568, -~ @ (1873) 19 W. R. 48.
'3) (1872) 9 Bom. H C 12 '
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vmortoage debt by sale of the mortgaged property is not - 1926.27
a suit for land within the meaning of section -3 of Hmmmm
Act VIIT of 1859.. Reference is made in the ]udgment “HassamaLcy'
to sections 223 and 224 of Act VIIL of 1859 which - m‘;,w
“showed that a ‘suit for land Was a suit which asked for —‘Eouises .
_delivery of land - to the plaintiff. Sectlon 190 of
Act VIII of 1859 would also ‘support ‘the same conclu- ;
sion. Though section 33 of Act VIIT of 1859, which,
~according tc Stokes (Anglo- Indlan Codes, Vol. II,
p. 386), is badly drafted, referstoasuit relating to land,
‘there is no distinction made in Act VIII of 1859 as to the
procedure “to. recover ordinary money debt and mort-
-gagee’sssuit to recover mortgage money by sale. Itis
“however suggested that the meaning: of; the. words -
«“suit for land” in section 5 of Act4VIII‘,of‘18o9 is
~explained- by section 16 of the later Civil Procedure-
Codes,. X of 1877, XIV of 1882 and V of 1908, and the
~words “suits for land” in’ clause 12.of the- Letters
Patent must. be interpreted by reference to ‘the. later
Codes of Civil Procedure. Ifthe Leg1slature wanted to
“enumerate the different descriptions of suits for land by -
“enacting section 16 of the later Codes, there was nothing

- to-prevent the- Lemslatme from applvmg section 16 of
the later Civil Procedure Codes to the Original Side of
the High Court. Besides section 16, clause (f), could
not be suogested as relatmg to a salt for land. Agam ‘
if the' extended meaning, i.e., suits relatuw to land is
given to suits for land in clausé 12 of the Letters-
Patent, the Original-Side. of the High Court will not -
“have the jurisdiction of acting as a Court of Equity.
in personam though the mofussil Courts will have the *
jurisdiction under proviso to clause. 16 of the Civil-
. Procedure ‘Code The extended meaning cannot. be
~given in view - of the. Privy Council decision in
- Smmvasa Moorthy V T/en/catavarada Jyengar®, 111
R} (1911)L R. 381 A120.
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connection with lan administration suit reléting to land.
Lastly, under the Civil Procedure Code, a mortgage

~ debt is” now held io be a debt within the meaning of
- Order XXI, Rule.46, and not immoveable property

within the meaning of Order XXI, Ruale 54, according
to the later decisions of all the High Courts. In

Krishmadoss Vithaldoss v. Ghanshamdoss & Naray-'

anadoss® -Sir Victor Coutts-Trotter held that the

“amended Civil Procedure Code cannot be looked at for

the purpose of construing the words of the earliér-
statute, viz., the Letters Patent. ,

Coming to the decisions under clause 12 of the Lettels
Patent the High Court of Bombay has consistently
taken the view that the mortgagee’s suit for sale .is not.

a suit for land till the decision of the Full Bench in
_Indm Spmnmg & vWeavmq Co., Ltd v. Clnnaw;
Industrial Syndicate®. See Yenlkoba B. Kasar V..

Rambhaji valad Arjun® (suit for recovery of a mort-
gage debt by sale of the mortgaged propertv) . Holkar
v. Dadabhai*® (specific performance of an agreement to_-f
sell land outside jurisdiction and to realize a mortgage-:
debt by sale of the said land); Sorabji.v. Rationfi®-
(suit for foreclosure with' respect to- land outside the -

town of Bombay); Humnsra/ v. Rimnchordas® (spemﬁcf

performance of an agreement to sell land outside -
jurisdiction) ; Venkatrao Sethupathy v. Khinji Assur

- Virji™ (suit by a mortgagee to enforce his rights under
/the mortgage) Jasrajg v. Akubai® (suit by a mortgagee
- to enforce the mortgage against property  outside the .
;;100&1 limits of ordinary original jurisdiction and against
fmortgagors living outside) ; Rajah Kotakal v. Malabar.

Timber Co., Ltd.® (suit by a vendor of forest land outside
"W(1924) 49 M. L. J. 312, ) (1898) 22 Bom. 701.

@ (1925) 50 Bom: 1: “... . ‘® (1905) 7 Bom. L. R. 319. ‘
8).(1872) 9 Bom. H. C. 12 ) (1916) 26-Bom. L. R. 535 : 48Bom 629fn,
“ (1890) 14 Bom 353.° . 19 (1992) 96 Bom. L, R. 539 S

’ (9) (1924) 48 Bom. 625.
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jurisdiction 'against a purchaser resident within limits-

“for a declaration_ that he h_ad a charge thereon for the
- amount of the purchase-mouey).- The case of  Vaghoji

frvr. Camgayi® can be- distinguished on the ground that -
the suit was for a declaration that the plaintiffs were -

entitled to exclusive possession and enjoyment of a

talao outside jurisdiction of the Court and that the .
defendants had no right, and for an injunction and"
“ declaration of title to the {alao. Such .a suit would be

a suit for land, for the substantial questlon was a right
to the land;- and title to or possession of immoveable

property was the primary object of the suit. In

- Vithalrao v. Vaghoji®, where a Subordinate Judge in
‘the mofussil entertained a suit by a mortgageé ‘to
recovér mortgage-debt by sale of property outside his
jurisdiction relying on Yeia(cobu’.s case, Parsons J. made
- a distinction between section-5 of Act VIII of 1859 and
section 16 of the. Civil.Procedure Code of 1882. In
: Putz‘muowda V. Niltkanth Kalo Deshpande“” it was
‘held by the' Full Bench that. a -Court of Small Causes
: could enteltaln a suit, the prmupal pmpose of -which

was to determme a .right to 1mmoveab1e property,
fprov1ded the sult in form did not ask for that relief buti
for payment of a‘sum of woney.. Iam “content, how- "

.ever, to accept the - mterpxetatwn put by the d1ﬁerent

legh Courts in later decisions on: the words “suit for-
“land,” viz., that the. substantial question in the suit "
‘must be a right to- the land—see: Kanli Chunder Pal g
Chaudhry v. Kissory Mohun Roy®; Sudamdih Coal

Co., Ltd. v. Limpire. (Joal" Co, Ltd.®; Nagendra Nath
C’howdhurz v. Fralzgool Uompany, Litd.©—or that

title to or possessmn of immoveable propel ty must be

the primary object of ‘the action—see Krishnadoss
Vithaldoss.v. thmshamdoss & Namyanados,s(” Ido

M (1904) 29 Bom: 249. _ T @ (1887) 19 Cal. 361 at p. 365,
@ (1892) 17 Bow. 570, ) (1915) 42 Cal. 942 at p. 952.
7@ (1913) 37 Bom. 675, e 8 (1922) 49 Cal. 670 ‘lt p- 681

o (1924) 49 ML 38U
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not propose to dlscuss in detail the decisions of this -
Court and other High Courts. For the above reasons,

- L am sorry I feel myself unable to agree with the view

- Keane®.  Lord VVrenbury remarks (p. 924) :—

" “The cases to which I have referred seem to me fully to bear out my;, blate-

taken in the Fall Bench decision in India Spinning q &

. Weaving -Co., Ltd.v. Climax Industrial Sﬂzdccate(l’ ‘

and respectfully dissent from it.

The chain of decisions commencing from 1872, 'tl'le\,
date of the decision in Yenkoba’s case, having been
broken by the Full Bench decision in 7ndia Spinning
§ Weaving Co., Ltd. v. Climaz Industrial Syndicate®,
it is doubtful if the principle of séare decisis to which
the learned Advocate General referred really has any
application speciaﬂy having regard to the conflict of
judicial opinion not only in this High Court but alsoin.
the different High Courts. There is no doubt bhat the
current of decisions running in one direction for nearly
fifty-three years has been diverted by the Fuall Bench:
decision in Tndia.Spinning & Weaving Co., le
Climax Industrial Syndicate®, TIn this connection’
reference hab been made to the case of Bouww Vi

",ment that the prmmple of maintaining a view of the Tawe based uponr"‘

‘(authontatwe opinion or ]udlclal decision of long standing is uot conﬁned 10

cases in which titles wonld be. affected by its review. The pxmcxple is one ofv'

. %neral apphcatxon to all cases in which the Court which has power to overrule"

finds that mankind have ‘for"many ‘years conducted " thejr affairs upon . the

,footmg of -a certain recognwed state of the law, "It is a principle :which
“recognizes the ifnportance of certainty and finality~—~and which, under. ciréum-

;f,stanr'es refuses to disturb after & certain lapse of time a doctring * whether ,

touse Lord Herschell's words, * it rests upon any sound basis or not’ ” i

In cases of equxtdble mortgages by deposit of title

'T:deeds which: cannot be effected in the mofussil but
-~ only in the. Premdency town of Bombay; money is

. advanced by the banks on the faith of the. previous
’ ,state of law ‘that they can bring suits to enforce the
mortgages in the Bombay ‘High Court. - In such cases

") (1925) 50 Bom, 1. o0 @ [1918] AL C. 815 at pp- 857 874
PR - 914, 923, 924. :
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< and also in the cases of other mor boracres the mor tcra‘reeq

‘or strangers. have purchased in execution of the decrees -

‘on the faith of the view of this Court that the Court had
'jurisdictiou to pass them. There is, therefore, consider-
able force in the contention of the learned Advocate
General that the view thus accepted and acted upon for
Hfifty-three years should not be departed from. ‘I may

refer to the dictum of Lord Loreburn in West Ham

"Umonv Edmonton Union® (p-H): “Great 1mportance

"‘1s to- be attached to old aunthorifies; on ‘the strenﬂth of-

“which many transnctlons may have been adjusted and
‘f?rlgllbs determined”. ~ It may be that where the terms of
“a statute or ordiuance are clear, even a long course of
judicial interpretation of it may be overruled if it is

contrary to the meaning of the enactment. See

Tricomdas Cooverji Bhoja v. Sri Sri Gopinath Jiu
Thakur® and Pate v. Pate®.  But such is not the case
here. The meaning of the words “suit for land”

-though in one sense clear and obvious has become so

“difficult of inferpletation by virtue of t'l'ie conflict of
judicial opinion that recourse is had to the adventitious

aid of the Report of Law, Commissioners and the

‘Despatch of the Secretary of St‘tte and the state of law

prior to and subsequent to the enactment of ¢lause 12 of

the Letters Patent. = I think, therefore, that, if‘the

principle of stare decisis apphes the. old v1ew which

was accepted for fifty-three years should prevail till it
is set aside by . the. hlgher 1ud101a1 tribunal or by
‘legislation. : .

-For these reasons 1 agree. Wlth the conclusion of my

Lord the Chiet Justice and my answer to the ﬁrst f

question is in the negative.

" The first question having been ansvvered in the\
negatwe it follows that the present smt is not a suit

S w [1908] A. o1 ) (1916)19Bom L.R. 450 at'p. 455.
@ [1915]A 0. 1100 at p. 1108 :
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for land but falls under the descliption of suits “inall

.other cases”. The questions Nos. 2 and 8 will have to
. be answered in the affirmative, that the suit can be

maintained under clausel12 of the Letters Patent
because a part of the cause of action, viz., tho effecting
of the equitable mortgage by deposit of title deeds
arose within the local limits of the ordinary original

-jurisdiction of the High Court and the leave of the

Court has been first obtained.

Tt is suggested that the Court has jurisdiction, first,
either under the general equity jarisdiction to act in~ -
persondm, and, secondly, that the residence of the e
defendant within the local limits affords a distinct and
separate ground for the exercise of jurisdiction under
clause 12. Clause 12 of the Lettcxs Patent would
therefore read as follows:—

The said High Court, in the exercise of its 01'dinm'y
original civil jurisdiction, shall be empowered to
receive, try and determine suits of every description if,

‘(1) in the case of suits for land or other immoveable
property such land or property shall be situatcd within
‘the local limits of the ordmzuy original jurisdiction or,

«(2) in all other cases if the cause of action shall have

“arisen either wholly or in case ‘the leave of the Court

shall have been first obtained, in part, within the local
limits of the ordinary original jurisdiction of the said

~ High Court, or

~(8) if the defendant at the time of the commencement
of the suit shall dwell or carry on business, or person-

ally work for gain, within such limits.

ThlS seems to be the plain gramnfatical construction

;lof clause 12. But the uniform practice of the High
:Courts of Bombay, Calcutta and Madras has been to

read a “portion of ‘sub-clause (2) mentioned above

relating to part of the cause of action not only to apply- -
to suits of the description “in all other cases™ that is,
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suits other than suits for land but aho to apply to smts_

“for land or immoveable property in sub-clause (Z), and
to allocate the third sub- clause as to residence solely to
suits “in all other cases” in sub-clause (2). - The
clause 12 of the Letters Patent, therefore, is read
according to uniform practice in the manner set out by
Candy J. in Balaram v. Ramchandra®. Clause 12 of
the Letters Patent read according to the interpretation

put on it by uniform practice-excludes the equity

jurisdiction to act i1 personam which -devo}veci upon’
the High Court from the Supreme Court, though under
the proviso‘to section 16 of the Civil Procedure- Code'

‘mofussil Courts are invested with that ]urlsdlctlon ,
In the case of Prasannamayi Dasi v. Kadambini
Dasi® it was held that the last clause “ within -the
local limits of the ordmary original civil luusdlctlon .
~in clause 12 of the Letters Patent of 1862 applied as an
- adverbial sentence to each of the branches of the pre-
ceding sentence and the sentence “either wholly or in
case the leave of the Court shall have been first obtain-
ed in part within the local limits, &c.,” in clause 12 of

the Letters Patent of 1865 was entire and applied to the -

verbs situated and arisen in the prior branches of the

-sentence respectively. This view was: followed by~

‘Phear J. in S. M. Jagadamba Dasiv. S, M. Padma-
“mant Dasi®. These decisions support the  uniform

* practice that where a part of the land or immoveable.

property. is situate within jurisdiction, the Court would
have jurisdiction under elause 12 of the Letters Patent
if leave of the Court is obtained. On the point of
residence within jurisdiction affording a separate and
independent ground for exercise of- jurisdiction, it
sappears from the ]udgment of the Full Bench in India

(®) (1898) 22 Bom. 922 at p. 925. (2) (1868) 3 Beng. L. R. (O C. T)
: ’ - 85 at p. 87. .

@) (1671) 6 Beng. L. . 686. -
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Spinning & Weaving Co., Ltd. v. Climaz . Industrial
Syndicate® that the decision of Holkar v." Dadabhai®
was held to be wrong on two grounds: (1) the defend-
ant in Holkar v. Dadabhai® neither resided nor
carried on business within the jurisdiction, and (2) that -
a suit on a mortgage was a suit for land within the
meaning of clause 12 of the Charter, Sce the remarks
at pp. 1293 and 1296 of Tndia Spinning & Weaving
Co., Ltd. v.. Climax Industrial Syndicate® and also
Fawcett J.’s remarks in Lajeram Tulkaram v. The
Central Banlk of India®, :

As regards the residence of the defendant affording a

“distinct and separate ground for the exercise of juris-’
~diction, Sir Arnold White in Srinivasqe AMoorthy v.

Venakta Varada Ayyangar® seems inclined to take the

view that presence within the local limits at the time of
the commencement of the suit is suflicient to give the
High Court jurisdiction under clause 12, and Candy J.
in Balaram v. Ramchandra® recognizes that such a
construction was a possible construction but was pre-
cluded by uniformity of decisions on the point.
Clause 12 of the Charter of 1862 does not present any
difficulty as residence of the defendant within local -
limits is confined to “in all other cases”. The copy of

the Despatch accompanying the Letters Patent of 1865

is, in my opinion, inadmissible as an aid to the con--
struction of clause 12. It is said that clause 12 was

amended to give effect to the recommendations of the
several High Courts. The opinions of the different

“ High Courts which led to the amendment of clause 12

sare not before us. Any discussion on that point would
“open.a wide field of inquiry which in my view is

irrelevant. 1am inclined to agree with my Lord the

Ohlef Justu,e in the construction of clause 12, but there

() (1925) 27-Bom, L. R. 1281 :50 Bom. 1. ©) (1926) See postp 711,

@) (1890) 14 Bom. 353 “49)(1906) 29 Mad. 239 atp. 253,
(%) (1898) 22 Bom. 922 af p. 925.
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£y

are difficulties in the way of giving a deﬁmte declslon - 1426-27
on the point in this case. Firstly, residence of the J,rmpus
defendant alone within jurisdiction has never been - H“SAM“Y
accepted by any-Court as affording a ground for the Frannoz
-exercise of jurisdiction. The umform practice of the - Boorsre
three High Courts is to the contrary. It would give
the High Court wider jarisdiction than that possessed
by any Court except under the Dekkhan Agriculturists’
Relief Act. Secondly, if that view is accepted the -
decree of the High Court proceeding on the residence
alone as the ground for exercise of jurisdiction in -
respect of land situate, say, at Madras or Calcutta, may’
“not be capable of execution. The queetlon of 3u11sdlc- B
tion may be raised in the Court where the property is
sitnate, and the executing Court to which a decree is sent
for execution under sections 38 and 39, Civil Procedure
Code, may refuse to execute it on the ground that inits °
view the Court passing the decree had no jurisdiction.
In Bhagwantappa v. Vishwanath® it was held that -
the executing Court is entitled to go into the question
whether the Court sending the decree for execution had
jurisdiction to pass it. The view is supported by the
cases of HanMusa Haji Ahmedv. Purmanand Nursey®

- and Imdad. Ali v. Jagan Lal®. But these cases were:

decided under section 225, Civil Procedure Code, Act XIV
of 1882. There is, however, 1 material change in the
Code of 1908 by the omission of the words “or of the
jurisdiction of the Court which passed it in Order XXT, .
Rule 7. It was accordingly held in Hari Govind v.
Narsingrao Konherrao® that the executing Court
had no power under Order XXI, Rule 7, of the Civil;
Procedure Code, to question the jurisdiction of the Court-
which passed the decree under execution. This view
is accepted by the Madras High Court in Zamindar of

. @ (1904) 28 Bom.378. < ) (1895) 17 AlL 478.
@ (1890) 15 Bom. 216 at p. 219. - @ (1913) 38 Bom. 194.
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192627 Eitiyapuram v. Chidambaram Chetty®, Bat the FPall
Hammenar  Bench of Caleutta High Court has taken a different
Hassanauy - vigwin Gora Chand Haldar v. Prafella Kumar Roy®,
Framuaz Having regard to the fact that the uniform practice of
Heouies  the Court, as stated by CandyJ in Bafaram v. Ram-
chandra®, is opposed to the plain and grammatical
construction of the section and that there may be confiict

between the decision of the Court passing the decree

and the Court exccuting it, sziy in Calcutta or Madras

I think, this point neod not be decided in this case.

The question referred ‘to the Fall Bench is whether s

‘mortgage suit is a suit for land. In my view it ig not
-4 suit for land, but falls within the category of suits-

“in all other cases” and the Court has jurisdiction

under clause 12 of the Tetters Patent as part of the

-¢ause of action has arisen within jurisdiction and leave

of-the Court has been obtained. I do not think it

necessary to assnme either that such a suit isa suit for

land or that no part of the cause of action has arisen

within jurisdiction, and then consider whether residence

“of the defendant within jurisdiction would be a separate

and independent ground for the exercise of jnl'xsdxcuon -

1 lhlnk however, that the fact that it is a legitimate
construction to read clanse 12 of the Letters Patent as

‘providing residence within limits as a separate and

“distinct ground for the exercise of jutisdiction, is an
additional ground for an-early amendment of clause 12

‘of the Letters Patent.

TALEYARKHAN, J.:—I have had the advantage of
perusmg——lflmay say so—the able and: exhaustive
‘judgment of my Lord the Chief Justice, and I agree with
“him inanswering the first question refel' red to the Full
Bench inthe negative.

. But, though I hold that a suit for S’lle of mortgaged

property is not a suit for land within the meaning of

(1) (1920) 43 Mad. 675 at pp. 687,688,
@) (1925) 53 Cal. 166. . . 9 (1898) 22 Bom. 922 at p. 925,




VOL.LI) BOMBAY SERIES - 707

clauge 12 of the Letters Pafenb,_I do not do so.on either -~ 192627 .
of the two grounds on which that conclusion was based . g,1iypmar
in Hollar v. Dadabhai®: The first ground of decisionin- - HassaNaLLY
that case seems to be that it was héld by the High Court 'PR;;ROZ '
of Bombay in Yenkoba B. Kasar v. Rambhqyz valad - - EpviEs
Arjun®, so far back as the year 1872, that a suit forthe
sale of mortgaged property was not a- suit for land, the
" implication being that suits to enforce a'mortgage by
the sale of the mortgaged property were regarded by -
the High Court of Bombay as suits other than suits for -
land, for a period of eighteen years prior to Holkar's
case®. But that was a” decision under section 5 of the
Code of 1859, and the judgment proceeded on a compar-~
ison ~of the language of section 5 with that. of sec- -
tions 223 and 224, which correspond in the main with
the provisions of Order XXI, Rules 35 and 36, of the
‘Code of 1908, The second ground of decision in
Hollar’s case™ was that a suit for the sale of mortgaged
property was one which the Court of Equity in England
~would entertain even in the case of land situate
outside the limits .of its }umsdwtlon and’ that as the .
High Courts in India had all the powers of a Court of
.Equity in England for enforcing their decrees in.
personam, different language would have been employ-
ed had it been intended to- exclude from the jurisdic-
tion of the Courts suits in personam_as well as suits in
rem. But the Courts in KEngland ‘do not assume juris-
‘ dlctlon in relation to land abroad though there may be
pmmty between the htlgants on the ground of contract,
_trust or fraud, unless the defendant is within ]unsdlc-
tion. The defendant in Holkar v. Dadabhai® did not
reside or carry on business in Bombay and that fact
“appears to have escaped the notice of Sir Charles Sargent;
- when the learned Judgé applied the prmmples of the:
“equity cases to the casé before him. - T
5 (1890) 14 Bom. 353, .7 ®.(1872) 9 Bom. H. C: 12,
ILR8&9—13 ‘ '
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1926-27 T may observe that what I have stated above to be
Harmepaar  the first ground of decision in Hollkar's case was not
HASSANALLY  regarded by Sir Lawrence Jenkins as a part of the ratio
Fraxroz  decidendi of the case; the only ratio decidend! according
BOULEE " 4 the view taken by that lewrned Judge being the
second of the two grounds mentioned above: see
‘aghoji v. CamajiV.
I prefer to rest my opinion on the broad ground that
a suit by a mortgagee for the realization of the moneys
advanced by him to the mortgagor by the sale of the
mortgaged property is substantially a suit for the
recovery of the mortgage debt, and as such it is not a
suit for land within the mefmlng of clause 12 of the
Letters Patent..
I may add that on the question of the applicability of
the principle of stare decisis also I agree with the view
of the learned Chief Justice. .
It follows from my answer to question No. 1, namely, \{
that a suit brought by a mortgagee of land to enforce
his mortgage by sale is not a suit for land -within the
meaning of clause 12 of the Letters Patent, that ques-
tions Nos. 2 and 3 should be answered in the affirmative.

But a further point based on the grammatical -
construction of clause 12 of the Letters Patent has been
‘r'aise‘d as to whether the High Court has jurisdiction -
to try suits of the description mentioned when the:
mortgage land is situated wholly outside the limits of-
the ordinary original civil jurisdiction but the defend-
ant dwells or carries on business or personally works -
for gain within the limits of such jurisdiction. After
a careful consideration, I have come to the conclusion

- that the High Court has jurisdiction to try such suits.
. As pointed out by Fawcett J. in his judgment, of which
IThave had the benefit of a perusal, in the amended"
Letters Patent there is no punctuation, and no argument :
- W(1904) 29 Bom. 249 at pp. 254, 255.

~
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can be bdsed on the punctuatlon in the prlnted coples

‘Taken by itself, the clause can be divided into sub-

clauses and read as-suggested by Fawecett J., and it
then bears out the construction that the later two
cases are totally exclusive of suits for land or other
- immoveable property. - But . the clause can also be
divided as follows:— . : :
. “The High Court in the exercise of its ordmary
original civil jurisdiction, shall be empowered to rece1ve
try, and determine suits of every description,- -
(a) if, in the case of suits for land or other immove-
able property such land or property shall be situated,
or in all other cases if the cause of action shall have
arisen, either wholly, or, in case the leave of the Court

‘shall have been first obtained, in part within the local

limits of the ordinary original jurisdiction, or

(b) if the defendant at the time of the commencement
of the suit shall dwell or carry on business, or personally-
- Work for gain, within such limits.” -
" Thus read, it supports the contention that the High

~“Court has jurisdiction to try suits of every .de-

scription when the defendant dwells, &c., within the

limits of the ordinary original jurisdiction of the High
Court. Untrammelled by the previous decisions, there

is no reason Why this construction’ should not be

‘,-accepted as correct. Under the Letters Patent -

establishing the Supreme Court of 1823, the Supreme
Court had full power to hear and determine all suits

and actions that may be brought against the inhabit-
~ ants of Bombay. Clause 12 of the Letters Patent of the .
High Court was intended to divest only such jurisdic- -

tion as was exercised by the Supreme Court on the
ground of constructive inhabitancy -or otherwise over
personsand property beyond the limits of the Presidency
“town but within the limits  of the Presidency or

A

1926 27
HATIMBHAI
HassanarLy

v.

Framroz

EpuLsee

d1v1slon subject to the: ngh Goul But it was not the P
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intention to deprive the Court of the jurisdiction over

the inhabitants within the limits of the ordinary original

jurisdiction, and, on principle, there seems to be no .
ground why the High Court should not exercise its

- jurisdiction over persons residing within such limits.

[AFTER the expression of the opinion by the Full

. Bench on the questions referred to, the Appeal Court

delivered-the following judgment, on January 31, 1927,
in disposing of the appeal :—]
MARTEN, C.J.—Having vegard to the decision by the

Fall Bench, it follows.that this appeal must be dis-

missed, because the suit -can be maintained under
clause 12 of the Letters Patent inasmuch as it is not a_
suit for land, and the cause of action has arisen -partly
within the limits of the ordinary original civil jurisdic-
tion, and the leave of the. Court under chuse 12 bhas -
been obtained. . :

On the question of costs the ‘1ppellfmt has pomted.

out to us the heavy burden that lies on him baving
regard to the prolonged arguments before the Full

Bench. -In particular he asked us to exercise our dis-
cretion and not to oblige him to pay the costs of the

~ hearing which, so- to speak, were thrown. away by
~ reason of the death of my brother Shah. He also asks
" that he may be excused from paying the costs of the
. further hearing on Decémber 21, on the question as lo -
i remdence on-which the Full Bench was equally div 1ded .

-~ in opinion.

On_the whole, havmg rerraud to the exceptlonal .

: ',;,nature of this case and the course which it has taken,

.we think that this application should be acceded to.:

B Accmdmgly, in- dismissing this appeal with costs, we ~
- _direct that those costs should not inclade the -costs of

the original hearing before the first Full Bench, nor.

. the costs of the hearing on the further arguments as to~

residence, and that as regards those latter .costs, each”
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- party should bear his own costs. “On the other hand, =~ 19227
~having regard to the great importance and difficylty of g ATIMBEAT
the case, we accede to the application of the Advocate Hassaxaity
General for the respondent, that although this case was FRAZEBB'Z '
originally-started as a shortcause (in which case only =~ EPULEE
one counsel would normally be allowed), we should in-
this.case certify for two counsel.”” We, accordmgly,
certify that $his is a proper cage for the employment of
‘two counsel in the appeal. . leelty ‘to the mortgagee
1o add the costs.to his security: ‘
Attorneys for appellant: Messrs. Hdgelow, Gulab- ‘
. chand, Wadia & Co. .
Attorneys for reepondent Messrs Payne & Co.
o Appeal clcsmzssed
) - I8 K

In Rajaram Tukaram v. The Central Bank of India 1927 -
(0. C. J. Appeal No. 56 of ~1926,; Suit No. 393 of 1926) Roranair
the judgment of Fawcett J. delivered on March 15, 1926 = Toxirax

“and the judgment by the Appeal Court (Marten C.J. e

" _Tag

and Kemp J.) dehvered on January 31; 1927 are as - CENTRAL
Bax® or
followg:—" , INDIx .

FawcErT, J :~—In this suit the defendant bank in“their - written statement
“admit’ that paras. 1 to 3 of the plaint are correct; and the point at issue is a

“purely legal one, whlch has been argued thhout the necessity of taking any
evidence. The defendant bank brought a- Suit No: 3965 of 1924 against the
plaintiff trading in the name of 8. Narayen & Co to enforge an equxtable
_mortgage created by the plamtxﬁ in their favour, and, on December 8, 1924,
by consent, a preliminary “decree. was passed in favour of the bank. That
decree was -superseded by a final decree for sale on July 16, 1925. The
mortgaged property was situated at Andheri, which admittedly is outside the
local limits of the ordinary original ¢ivil jurisdiction of this Court: But, at .

" that time, according -to the ruling in Holkar v. Dadabhai®) the Court had
jurisdiction, both because according to that ruhng a suit on a mortgdge was -
not a suit for land within the meaning of clause 12 of the Letters Patent of
this Court, and also because the moxtgacvor, the plesent plaintiff, .carried on
busmess in" Bombay ' within the limits of this -Court’s original ]umsdxctwn. .

M (1890) 14 Bom 353.~
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