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ACT NO. XIX. OF, 1853.

,fassed 6y the Governor Generalof India in CO"ll~~il,on the 2nd
December 1853.

~

'; it

.An .Act to amend the Law of Evidence in the civil COU.'l(~~of ,the East
. !ndia Company in the Bengal Presidency. .

" j

. WHF;REA.8the law of evidence administered by the :Civil Courts of
the Presidency of Fort William in Bengal, and the rubs for the atten-
dance and examination of witnesses and the production, of documents
in Couits,require amendment, It is enacted as follows ~ .

1. Sections' XXXII!., and LXXIII., Hegulation XXIII. 1814, of
the Bengal Code, so far as they are inconsistent with the provisions
of this'.Act, Section XI., Regulation XXIV. 1814, of the same.Code~
except so far as it relates to the signing and issuing of any process of
Court to which the signature oftbejudge may not be specially required~
and Section I., Act VI. 1843, so far as it authorizes the examination
o(.witnesses according to the rules established by Section XL, Regula-
tionXXIV. 1814, aforesaid, are hereby repealed. '

II. In any regular or, summary suit, appeal, or :J:roceeding in any
of the Civil Courts of the East India Company, and also,in'any summary
suit, or other proceeding of a civil nature before any ,Court, Officer, or
other'person having by law or by consent of parties auth~rity to examine
witnesses, any party to such suit, appeal or proceedjng, s'hall be compe-. I

tent and entitled to g'ive evidence as a witness either on his own behalf. ,
. .: i or

.
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ACT NO. XIX. OF 1858.

.or.onbehalf .of any Giber party tG the suit, appeal or proceeding in
the same manner as if he were nQt a party. tQ the same. Pr.ovided that
nQparty .tQa i)uit, appeal, .orprQceeding, whQshall .offerhimself as awit-
ness therein, shaH, withQut the CQnsent.ofaHparties theret.o, be examined
.otherwise than in .open CQurt, in such manner a~the CQurt. may direct
bavingregard tQ the usages and custQms .of the cQuntry, unlesssuch
examina~iQnshall be taken under, and subject . tQ the Rules prescribed.
by SectiQn XXXII. .orXXXVIII. .ofthis Act. .

III. No persQn shall, by rea8Qn .of any interest in:.the result .of ~ny
suit .Qr .of any interest cQnnected therewith, .or by reaSQn .ofrelatiQnship
t.o any .of the parties theretQ, be incQmpetent tQ give evidence in any
such suit. , .

IV. A husband .or wife shall be cQmpetent t.ogive evidence fQr.017
against the .other prQvided that the examinatiQn shall take place in Qpe~'
C.ourt in such manner as the CQurt may direct having regard tQthe
usages and custQms .ofthe cQuntry, .orthat it be taken and read, and sub-
ject t.o the Rules prescribed in Secti.on XXXII. .or XXXVIII. .ofthis
Act, prQvided;,also that any cQmmunicatiQn made by husband .orwife ta
the .other dur~ag their'marriage shall be deemed a privileged communi~
catiQn, and shall nQt be disclQsed withQut the consent .ofthe persan ma),{-
ing the same,,;unless such cQmmunicatian shall relate tQ a matter indis- ,

pute in a suitl pending between such husband and wife.
V. Any'party tQ a suit may be cQmpelled tQ give, evidence as a:

witness therein and alsa tQ praduce any document in his PQssession .or "

PQwer,in thee,same manner, by the same prQcess,and subject to~e S~e '

Rules, as if he were nQt a party tQ the suit, except sa far as is .otherwise
pr.ovided by"this Act. PrQvided th~tno C.ourt need; t.o CQmpel the at:-
tendance .ofa~y party tQ such suit, fQr the purpQse Qfgiving eviden9..e
therein if such party shall satisfy the Caurt that he has na persQnal know~
ledge .ofany wat~rial subject .ofinquiry in the su~t, and that :b~cannot
give any mat~dal evidence therein. NQthingin this Clause shall.exempt
any party t.oia;,sqitfrom being summ.one~to pr.oduce a document. '.

VI. After<.theparties in a suit. in which accQrdi~g tQthe practice' .

of the Court t}day fixed far the hearing, shall pave fil(adtheir exhibits.'
and lists .ofwitnesses, the Court shall by an. ,.order in writing, appoint

a 1:1.
,
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ACT NO. XIX. OF 1858.

adaYj#not less than fifteen da.ys after the date, thereof; \for the examina...
tiorl of witnesses and the hearing .ofthe suit.,

ViI. 'The list of witnesses required to be furnished' in tiny. suit
shall include. the names of all the witnesses, whether parties to th~ suit
or not, whom the party filingthe list may intend to dali as witnesses or

whom:he may require to be summoned to give evidence or produc~ an)T
document, also a list of the doc~ments which he may require to be pro-
duced. .

VIII. It any party to a suit shall require the attendanc~ of any
other party thereto as a witness to be enforced, he sh~ll by himself or
his pleader make a special application to the Court.{or an order for a
8"ummonsto ~ompel the attendance of the party, al1'~lshall show to the
satisfaction of the Court sufficient grounds in support()f such applica-
Hon, otherwise a summons shall not be issued. In ca,:sesin which, ac-
cording to the practice of the Court, a day is fixed fo~ithe hearing, the
application ~pall be made befq,re such day shall be fi~~p.

IX. The Court, upon the application of the pleader of any party
, to a suit whosQ attendance as witness is requirea, or without such appIi~
cation, if the ,Court think fit so to do, may, before making such order,
cause notice to be given to the party or his pleader fixing a day for such
party to show, cause why he should not attend and give evidence and

'may al,so, from time to time if necessary, for good and sufficient cause,
enlarge the time for such purpose.

X. Clause 1. In support of the cause shown, the Cou~t shall
receive a declaration in writing of the party, if signed by him, and

delivered into the Court by himself Orhis pleader. , ,

, Clause 2. If the party' making such declaratioilshall wilfully and
C0rruptIy make any false statement therein, he shall'be deemed guilty
of perjury, and shall be proceeded against, and upon,coD'Victionpunish-
edacc~rdingly .

,XI. If no,sufficient cause be shown on the day .fixed or upon any
8ubsequent day to which the Court shall enlarge the time for that pur-
pose, the Co:Q.rt,shall cause a sumomns to be issued for>compelling the
party to atteI)~ and give evidence.

XII. 'The



ACT NO. XIX. OF 1863.

. XII.;rhe C.ourt 'on the requisiti.on.of any party to' a suit, .or his
. pleader" ma,y cause a summ.ons to 'be issued to' evcl'y pers.on whO' 'shall
.be .require(i.to . pr.oduce any material d.ocumelJt. Previ.ously to' the
issuing .of an'y summO'ns f.or the attendance.of any person to' give evi-
deIlce.or pr.oduce a d.ocument, the party requiring the same shall pay
int.oC.ourtsuch sum as shall appear to'the C.ourt to' be reas.onable, to'
defray the travelling and .other expenses .of such pers.on.in passing to'
and fr.om the C.ourt in which he may be required to' attend and give
evidence, and f.or.one day~s attendance thereat. In fixing the sum to' be
paid intO' Court, regard shall be had t.o the rules, if any, established by
the C.ourt .orB.oard, if any, to' which such C.ourt shall be sub.ordinate.
The sum sO''paid intO' C.ourt shall be tendered to' the witness at the tim..~
.ofserving thesumm.ons if it .can be served pers.onal~y. In additi.on to'
the sum s.opaid int.oC.ourt, the e.ourt-bef.ore wh.om any pers.on whO'may
attend in pursuance .ofa summ.ons, .or pr.ocIamati.oXlto' give evidence.or
pr.oduce any d.ocument, may .order such further sum to' be paid to' the
pers.on So'attending by the persO'n causing the summ.ons .01'pr.oclamati.on
to' be issued;)i~.s-:mayappeal' t.ohenecessary. t.o defray his travelling and
.other expenses, arid alsO' the expenses .of his detenti.on. under the
summO'ns, qr;"'\pr.oclamati.on,and in case .of default in payment,
may .order such sum to' be levied by attachment an~sale'.of the
g.oO'ds.of theipers.on.ordered to pay the saIne, and the ,witness shall
npt be b.ound;t.pgive .evidence or pl'.oduce any d.ocument until such sum
shall be paid. . .' . . ' '

. XIII. Evei'y summ.ons f.orthe attendance .of'a witness to' give evi-
dence, .or to' pr.oduce a d.ocument shall require thcn.intended witness t.o
attend at a time and 'place to be' named in the SUlllm.ons,and shall alsO'
state wheth.er:the attendance .ofthe witness is requited f.orthe purp.ose
.ofgiving evidence, .orpr.oducing a d.ocument, .orfdr;b.oth purp.oses. Ift\:\"
witness, whether a party to' the suit'.orn.ot,' is required't.o attend, . and to
pr.oduce bef.oi~~the C.ourt any d.oGument alleged brthe party s~mm.on- .

ing him to' b~/i~ hisp.ossessi.on'or 'p.ower,a directi~n to' attend the C.ourt
with such dbbafnent shall be inserted in the sum'in.ons, and the d.ocu-,

ment which)lh~'witness may. be sO' called u'p.on\t.o pr.oduce shall be
described in't.li€~ summons with convenientcel'tainty. ~, I.

, n XIV. Every
.



ACT NO. XIX. OF 18i)8.
;I

XIV. Every such sumlllons shall, if possible, be served personally
upontbe person thereby l'equired to attend, by showing the original to
such person, an.d at the same thne delivering or tendering to him a. copy
thereof.

XV. ' Such service 111118tbe lllade a sufficient time. before the thue
specified therein for his attel1~ance, to allow the witness a. reasonable
time for preparation, and for travelling to the place at 'Vdlich his attend-
ance'is required. .

XVI. Any person, whether a party to the suit or not~ may be sum-
moned to produce a document without being sununoned to give evi..
deuce, and any person sunll11oned m.erely to produce a document shall be
d(?emed to have complied with the sumnlons if he cause such document
to be produced, instead of attending' personaHy to produce the same.

XVII. .r\ny person who shall be summoned to appeal" and give
evidence shaH be bound to attend .at the tin1e and' place llaIned for that
purpose.

XVIII. Any person attending to produce a docuruent may be called
upon to produce the same without being sworn m' examined as a 'witness,

XIX. A witness not a party to the suit or proceeding- in which he
is summoned, shaH ~ot be bound to produce his 0\"11 title-deeds, unless
he' shall have agreed in writing with the party requiring the Pl'oduction
thereof, or with SOlneperson through whom he dahns to produce such
deeds.

. . XX. A witness~ whether a party or not, shaH not be bound to pro-
duce any doCulnent relating to affairs of State, the production of wllich
wou1d be contrary to good policy, nor any document held 'by him for
ariy other person who would not be bound to produce it if in his Own
pm;sesion. .

XXI. ...4witness being a party to the suit shan not be bound to
produce any document in his possession or power which is not relevant
or material to the case of the party requiring its production, nor any
writing or correspondence which may have passed between him and
any legal pR'ofessional adviser. If any party, however, offer hin1se1f as
a witneRs, he shaH be bound to produce any such writing or correspond-

ence,

;",
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ACT NO. XIX. OF 1853.

ence, in his custody, possession, or povrer, if relevant or n.mterlal to the
ease of the party requiring its production.

XXII. Every witness suIDllloned to produce a document shall, if the~ ,

sanie be in his custody, possession or power, be bound to produce it or
cause it to be produced to the ('ourt, although there be a valid objection
to the right of the party calling for it to compel its production, or to the
reading or putting it in as evidence, or to the disclosure of the contents
thereof~ the vaHdity of any. such objection made by the person produc-
ing,the doCUlnent shall be determined by the Court; and for the better
determination thereof, it shall be lawful for the Court to receh'e any ad=
l:nissible evidence which the pel'son producing the document may give
respecting- it, and it shaH also be lawful for the Court to in§pect t1)e
document~ and if neeessary to call to its assistance any person whom it
may appoint to interpret the same. Such person, however, shall be p:re~
~fiously ~nVOl'ntruly to interpret the sallie to the Court alone, and not to
disclose the contents thereof except to the Court, unless the Court shaH
order the document to be given in evidence. If the Court shall be of
opinion that such documellt shaH not be produced, the Court shall not
disclose the contents thereof to the parties, or take anr note, or make
any lllention of the contents or effect thereof in its judglnent or proceed-
Ings, hut shaH return the document at once to the, party producing the
3am.e, having previously lnarked the same for the purpose of idelltiflca-
nOH, and shaH record in ,its proceedings that a document, ideniifying' it
by the mclrk put upon it, was called for, by the person, nanli,ng hirn who
shaH call for its production, that the person having the possession of the
do~uluent. nalning him, objected to its production, and the. reasons, if
any -forsuch objection, together with the reasons of the Court for refusw
lng' to colllp'el its production. If the Court shall refuse to enforce
the production of a doculllent, or to receive the same in evidence, tIle
Court of appealnlay, upon a regular appeal, compel the production of
sueh doCulnent, and if such Court shall think that the production of the
HHll{~ought to have been enforced, or that it oug.ht to have been receiv-

. ed in.,evidence, may theInselves enforce its production, and receive it in
evidence.. and decide the case upon such doCllnlent, coupled with the
other {-';yidenceg'iven in the suit.

XXIII.

"

,
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ACT NO. XIX. OF 1853.
,

XXIII. .Abarrister, attorney, or vakeel, shall not)',wJthout the con-
sent 'of his ~lient,. disclose any communication made by the client to
him in the course of his professional employment, nor a~y advice given
by him professionally to his client, nor the contents of any document of
his client, the knpwledge of which he shall have acqui~~d in the course
of his professional employment. The privilege, however, is that of the
client, and ifany party to a suit shall give evid~nce therein at his own
instaitce, he shall be 'deemed thereby to have waived his: privilege, and
to have co:nsented to the disclosure by such barrister, attorney, or
vakeel, of any such matter as aforesaid, which may ,~~: relevant, and
which the barrister, attorney, or vakeel would have been", bound to dis~
close, bl1t for the privilege of his cHent, and the barri~ter, attorney or~ '

vakeel shall bebound upon examination to disclose a~Y,~~ch ,matter.
" . ' XXIV. If any witness, whether a party to a suit 01.not, to whom
any summons t<;>give evidence or produce ~ document, shall have been
personally delivered, shall, without lawful excuse, fail to coPIply with
such summons as, required by this Act, or attending, o;r.being present in
Court, shall, without lawful excuse, refuse ~o give evid~Ilce, or to sub-

. scribe his deposition, or to produce any document in his custody or pos-
~ession,nanled in such summons as aforesaid, upon being required by
the Court so to do, the Court shall hfj,ve full power and authority to
issue an ord~r in writing to the nazi!- to apprehend apd, bring the wit-
.ness before the Court; or, if he be already before the Court, to take him
into custody.' And such c.ourt may impose on such witness a fine not
exceeding five hundred rupees for his default 01' ~ef~lsal,' realizable by
attachment and sale of his property, and may commit him to close cus-
todyuntilhe shall consent to give his evidence, or to ~igl1his deposition{
or to produce the document, and any such fine as' afore~aid shall be
levied and recovered by attachment and sale ()f the property :of such
person. Provided that no fine imposed under the provisions of this sec~
tion shall exceed the amount of the property in dispute in th,e suit. If
any such person shall abscond, or keep out of the way, so that he can-
not be seized or brought before the Court, his property shall -be liable
to attachment and sale in the same manner as is provided' by Section
XXVII. of this Act, with respect to a witness on whom the service of a

summons
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ACT NO.' XIX. OF 18.:>3.

SUlnmons 'pa~lnot beeff~cted. Jfsuchper~onshalI be a party to the suit,
the Court, il1stead of proceeding in the manner a~ove pointed out, lIl3oy,
if the witness be a plaintiff, appellant, o:rpetitioner, dislniss the com-
plaint, app;eal or petition, with costs against suc~ party, or if such party'
be a defenaant or respondent, may heal' and decide the case against-
such defendant or respondent ex-parte. If any such complaint, appeal
or petition ',sha.llbe dismissed for such cause, the complainant or peti~
tioner shall be debarred from preferring any other petition, appeal or
complaint in respect of the same matter. -

XXV. Any person present in Court, whether a party or not, may
be' called UpMl and compelled by the Court to give evidence, and pro-
duce any document then and there in his actual possession, or in hi,~
po-wer, in the same manner and subJect to the same rules as if he had
been summoned to attend and give evidence, or to produce such -docu.~

- ment, and may be punished in like manner for any refusal to obey the
order of the Court. .

,I ,,; . -. ' :

XXVL"'Any person, "Thether a party to the ~uit 01' not,' to whom.":1 '

a summons:,',to attend and give evidence or produc.e a docuInent, shaH be
personally <l~livered, and who shall, without lawful excu~e,- neglect or
refuse to ob~S~such summons, or who shall be proYed to have absconded,
or kept ouf.?{Jhe way to avoid being served wit~ such SUmlTIOnS,and"
any person!!if1i9~being in Court and upon being-requiredby the, Court
to give evid~¥9~, or produce a document in his possession, shall, ,with-
out lawful J~'cuse, }'efuse to give evidence, or sig~"his deposition, or to
produce a do.cument in his possession, shall, in addition to any proceed-
ings under this Act, be liable to the party at whose request the sum- -
mons shall hh~~~ebeen issued, or at whose instance he shaH be required

to give evid~t'we, or produce the document, for all danlages whi~ he'
may sustainl'.ln consequence of sueh neglect, or 'J.efusal, or of such ab~
sconding, or,keeping out of the way as aforesaid, to be recovered in
civil action. I" .

. ~ .'

XXVI!".,' If a person, whether a party to a ;8uit or not, for whose'
attendance ~tther to give evidence or produce a d.8cument a summons
shallbe issu~d, cannot, after, diligent search, to b~ certified by a return or
the nazir, b~L'found, the Court upon proof that the evidence of such

- '-;~:r}- . ,. . witness
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"

'I,.

~

witIl,ess,or ,tbe ,production of the documentismaterhlJ" and that
t~~_~itness absconds, or ke'eps out of the way to avoid being ,served
~~~h a summons, andthathe could not, after diligents~~l1'ch,l?e fQun~
o.t:~ervedwith the. summons, may cause a proclalnation ~equiring the"
attendance ofsuc,:p.'person to give evidence, or produce t4e docum.ent
at.a tiJI.le,and plac,e to b-e~amed therein, to be affixed, ,in the presence,
all<l.wi~h t4e attestation of two respecb\blehouse-holders i~,so~e .~onspi-
cuous place, upon or near to his house or place of abode" and if ,such"
person shall notattend a( the tim~ and place to be named in such pro-
chiniation,~ and it he proved to' the' satisfaction of the' qourt tl1at t~e

. witness cannot be fouIld, his propel'ty, real and personal, to such amoul}t
a$.theCourt shall Q.eemreasonable, (but subject to the 13a]l~elimita~iO.Il
as to the articles exempt from attachment as in case of attachment for at-
r~ars of rent,) shall be liable, under an order of fheCourt~'to attachment,
arid .sale- ,Provided always, that when the order for attaphmentand side
shall have been issued by any Court subordinate to the ,Cqurt of Sudder'
Dewanny Ada~Iu,t, a summary appeal shall lie within o~e month from
the date of the order of, the subordinate Court ,to the Coutt to" which, its.- - " " , ' " '--

. or~ers, are generalIy appealable; and that the Rules for the tir:neb~ing
in force in 'regard to sales made in execution of decrees, as to the' mgde '
and period of attachment and the place or manner o( ,s~le, and::as~ to
claims of third parties to 'property attached' andnotjfied fOJ; s~)e",:~,hall
belH:~ldapplic~b]e to such sales. " "

,.XXVIII. C~a'llsel~--The cost of the attachment sl1:all.,be..bQI:ne
in the firs~ instance by the party applying for.it, and the Courtiss\l~ng
tliesummons and attaclllnellt shall not proceed to sale of iheproperty..

, but shall order the same to be released from attachment if the witness
. :I " , ." " .. .

shall appear and satisfy the Court that, he did not absco~d, or. keep,. out
o{the way.to avoid service of asumlnons a~d that he ha,qnot nptice, o(
,the,' pro~~~~ation in time to attend at the time and place" .named ~th:e~~in.
U pontheappearance of such witness the Court shaUm~kesuch o,rder
in,regard t? the cC)stsof the attachment as it shall deelll fit. If:the
w.itnes~ap,pearlng shall fail to satisfy the Court that h~ ~i,4-:n.ot:~bs(~Qnd'-
br keep out 'of the way to avoid service of a summons,an.clt,h~t: 4e:.had
not such notice of the proclamation as aforesaid, it shall be in the

, discretion.
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discretio~'oftheCourt'toor~ler the p~op~rty attached or any part there-
oftobe'f~:rfeited and sold for the'purpose ofsatif3fyiri-g all costs incurred
in conse~u~enceofsuch defaulterabscondin'g, or keeping out of the' way,
and sucl(nne'notexceedingthe amount in. di$pute in the suit as the, .' "'

Court m~y deem fit to impose upon the 'witness, having regard to all the
circumstapces of the case, and the condition in life of the witness,o~ the
Court maY(?rderthe,property to bereleas~d fro~ attachment upon p~y-
ment of stIch costs and fine as aforesaid. "",., ",

, " ', ', , '

, ' Clause 2.-~n order made in pursuance bf this Section shall be
$ubject to 'appeal in the same manner and witqin the same period, as
an appeala~alnst,an order for ~ttacl~ment and sale ul1d~r thelastp~~-
.ceding Section of this A ct. , '

: xxI-X. All orders as to,fines, or the levying thereof, or as to ini-,I,."

prisonm~ntunder this ~ct, shall be subject to a similar appeal within
one month from the date of the, order. ' , ' ,

, ,

xX~. It shall 110t be necessary to postpone the hearing or deci-
~ion of a;;'6k8efor the non-production of a document; or for the evidence
of a witn~'ss who may neglector refuse to attend, or who 'shaH abscond
or keep out ofthe way; orwhocannot be served'~ithasulnmons, beyond

,,, ," '

such peribd as shall appear proper to the' Court~. having regard to all the
circUlilstances of the case; provided that when: a sUmmons shall have, ! i,

been iss-uJ(~for the attendance of a plaintiff or tippellant in a suit to give
evidence~~or produce a document, 'the'Court shaH, at the request of the de-
fendant Or'respondent, unless there be good reas.on to the contrary, post-
pone the h~aring or decision until the plaintiff or appellant can be per-
sonally ~:p!~~oned, or shaH attend and give evidence, or produce the <1.0- ..

cument r~qwred, and, that where a summons sh~ll hav~ been iss~ed ;
for the a:tt~ndance of a defendant or respondent to gIve evIdence or pro-
duce a dd.(;.':hnent~the hearing or decision shaH,' upon the application of. ( ",'

the plaintHf or appellant, be postponed in like manner, unless'there be
! , . "

good reason to the contrary, U11tHthe defend~ntor respondent can' be
personally' ~:ummone'd,Qrshall attend and give ~vidence, or produce the
document!T~quired~ ' '

, ,l: ' - ','" 'XXXI;, On
";<'

'( ~
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ACT, NO.XIX, OF 1853,

: ,XXXI. On the day appointed for the hearing, the' evidence of the
attending witnesses shal1 be taken orally in open CourJ, in the presence
and hearing, and under the personal direction and superintendence of
the Judge. The evidence of each witness given upon: s'4ch examination
shall be taken down.in w.l'i~ing, by or in the presenqe and under the
superintendence of the Judge, not ordinarily by question and answer,
but in the form of a narrative, and when completed,s,hall be read over

,to the witness, and signed by hiln in the presence of the Judge and of
the parties to the suit 01'their vakeels, or such of them as may think fit
to attend, In case the witness shall refuse to sign th~, deposition, the
Judge shall sign the same, and record the reason, if any, given by the
,vritness for snc~ refusal, together with such renlarks thCl~eonas the Judge
"shall think fit to;make, It shall be in the discretion of the Judge totake
down, or cause to be taken down, any particular questl?Iland answer it'
there shall appear any special reason for doing so, or aiiy party, 01' his
vakeel, shalll'equire it, If any question put to a witness be objected to
by either of the Parties, or their vakeels, and the Court shall allow the
same to be put, the question and answer shall be taken down, and the
objection, arid the name of the party making it, shaJI he noticed in tak-
ing dOWl~the depositions, together with the decision of the Court upon
the objection: The Judge shall also record such remarks as he luay
think material respecting the demeanor of any witness whilst under ex-
~mination, . .

, XXXII. In cases where the evidence is needed offemales, who,
according to the custom of the country, ought not to be compelled to
appear as witnesses in a Courtof Justice, and in which the Cou~t shall
pe of opinion that the ends of justice requil'e and justify it, such Court
may issue a commission to any Officer of the Court or other pe~son, to be
named in such commission. for the examination of such fema~es in the

hearing of the ,parties to the suit or their vakeels, in such malll1eraS the
Court may direct, having regard to the custOln and usage of the country,
and with liberty to the parties or their vakeelR, to cl'oss-exmnine, any-

thing' in Section V. Ac~ VII. 1841, to the contrary ~otwithstanding.
XXXIII. On or before the day appointed for tria], the Court may

for any sufficient reason, such as the unavoidable abs~J1~e of any Inate-
rial
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rial witness, or for other good cause, on the applimltioll'of either party,
postpone th~ ..I~paring to another day, to be named, on such terms nsto
the payment tqthe opposite party of his.costs occasiQuedby the post-
ponenlent,a~lc;l otherwise as to the Court shallseeID;reasoll~b]e. In such
case notice in writiIlg shall be g'iven to each of the witnesses to attend
~nd give ~yidence, or to produce a doculnent on the substitQ.ted day, in-
stead of the day lueutloned in their summonses, if there be time to do
so and thejudge shall so order. The notice shaUhe served in the same
manner as a Sl1IDlnons. The service of such notice shall have thesarne
effect as if the substituted day had been originally named in such sum-
Inons a,s the day; for the appearance ill Court to giveevideJlce or produce
a docurnent, and aH the provisions in this Act relating tos'ummonses ttG
give evidence or produce doculnents,shall extend to such notices in the
saIne manner as If such notices had been expressly mentioned in such
provisions. If the application, be too late to. serve 'such notices, the

Court lnay order that the examination of any .witnesswbo nlay be pre-
sent, or shall attend in pursuance of a summons., shaH be proceeded~ith,
and that the f{utheI' hearing of the case, after the examination of such
witness, shall alone be postponed. . ' . . ,

XXXIV. Unless the hearing be postponed in m~nnerafo~'esaid, it
shall commence on the day appointed, or as soon afterwards as the busi-
ness which maybe pending before the Courtand may be ent,itledtopri-
ority will allow,'and the recording of evidence on the trial of any suit
when begun und~i' the rules above enacted, shaH, unl~ss there be good
and sufficient re,aspl1 to the col1trary,(which reason shall be' recorded)
continue on thesameday, or on consecutive business days, until the
"vhole of the~videnceof' the witnesses.present shall be .heard.,
The parties or ,such of thelnas desire it :shaU . then. be .' heard eithei
{>y themselves '.,01'their pleaders 'ora}ly on the nieritsofthe caSe as
J'egards theiss~~s both'of fact-and. law,.. and after,.considering thear-
gllm~nts. an<;l~vide9ce, the Judge shall record his judgment under Act
XII. 1843. . . ..' ~. ""..:.',. "

XXXV. rf the Court, after .the evidence:ofa.ll the witnesses ~hall
'h~~'ebeen h~ard, and befol'ehearingthepleadel's or r.e.corgtqgthej~dg-
went, shall think it n~cessary for the ends of justice to insp~qt'aP'Y do- '

. cunlent,

t
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. cument, or to exalnine any party'to the suit, or any other person whose
evidence may appear to be nlaterial, the Court, of its own accord, Inay
caU8e such party or person' to be sumilloned to attend as a witn.~ss, to
give evidence,or to produce such docuIllent, if in his possession, on a day
to be appointed, (uHlmay examine such party or 'person as a witness in
open Court, or in such other manner as the 'Courtmay direct, upon any
question which the party or witness may be bound to answer and the
t;ourt may think necessary, and Iuay also compel the production of any
document nlentioned in such summon~, which any such persons may
have in his possession or power, and be bound to p\l'oduce. A ny wit-
ness so called shaH be subject to the cross-examjnation of either party,
or his vakeel. If such person, whether a party or not, shall be a fClnale
who, according to the custom of the country, ought not to be colllpellecl

-, to appear as a witness in a Court of Justice, the Court luay order such
person to be examined in the Inanner provided by Section XXXII. of
this Act, upon such questions as itnlay direct,. Thy Commissioner 01'
other person authorized to take the exalnination j,flsuch case Inay put
such further questions as in his judgment. Inay be necessary, or may
arise out of the answers to be given to the questions directed by the
Court. .

XXXVI. .The Judge may cause public notice to be given in Court,
either before or during the examination of any witness, requiring all or
any other witnesses, whether parties or not, who have been SUllH1l0ned
or inserted in the list of witnesses in the same cause, to leave and to

remain out of Court until further order. Any witness in acanse .who
without lawful excuse shall wilfuHy remain in 01'corne into Court, con-
trary to such notice, shall be punishable in the ('.mInelUanneI' as for a
contempt of Court in open Court, Whenever such.notice shall be given
the consequence of disobedience thereto shall be publicly explained at

" the time of giving the notice.

;.

XXxVII. Any party to a suit, appeal or proceeding-who may he
examined as a witness therein, shall, except as otherwise provided by
this Act, be examined according to the rules for die time being in force
as to the examination of witnesses not being parties to the suit, and shall

. . be

1
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be punishable for any fals,e evidence given, by him,: in the,same manner
as if he were not a party. " '

XXXVIII. Thewo]'ds~' w~tness" and "witnesses" in Act 'TII~
1841, shall respectively include any ,pal'ty or parties, to a suit, and the
said Act shall be read as if the words" 01" party" "or parties" had
been usedin such Act, in conjunction with the ,,:,ords "'witness" or " witl
nesses" i'espective]y. }>tovided"that the deposition of a pal'ty taken
under the provisions' of this Section at the instance of any opposite party
n1a.yhe read in;"evid'ence by, or on behalf of, 'such l~st.n1entioned party,
'without the pl?60frequired by ~ection V. of~he said Act. Provided also
that 110deposition of any party taken, under the provisions of this Sec-
tion shan be read or used in evidence unless taken and read at the
instance of soml~ opposite 'party, or unless it shall be proved tl1at tIle ~-'

deponent is u:nable; froD1 sicknessoriunrmity, to attend to be personally :

examined, OJ'is, without collusion, or:any reference to the suit, at so great
a distance from the Court; that in the judgment of the Court it would

be unreasonable, to require his' personal attendanc~ in Court for the
purpose of giving such eviderlCe, in which la st-meniioned case it shall
be discretionary with the Court, having regard to the nature 'of the case
and of the evid~~A:cegiven, either to allow or to refuse such deposition to
be read.:. ' .'

XXXI:X;:. No appeal shall lie from any order or decision of a Judge
with respect to s,ummoning or examining any party to a ,suit, or as to ' al- .
lowing a deposition to be read under the SectioR next preceding.

XL. If any, party to any such suit as aforesaid shall, in a~YJ~lead;;:
iug or statenient;'refer~2 any dQcument in his Pos~~§.~ion'or power, as a
material proof or docunlei1ri11"'SUp.1l2t.~2(J1is"cla.i'iJ;'otdefence, he shall
file such dQcument with th~",pleadfng~oi' 'state~ent,' unless the Court

shan, for gooda~~s'(],ffi.cieri.rcause, extend the tim~'"f()i~'filing"tb~Lsa.me;
and an:y ~dy.ers:~""partyshall be entitled, by himself, orJlis vakeel~-"~to~in"""
spect' and take a copy ofthedocuIIlent. " . 'r/'" - ' .(J "" ,x:

XLI. Int~:e construction of this A,c~,'~nless ,whei~e it is oth~rwis~
expressly' provi~~9, or there is' something irithesubject or context re~
pugl1ant to such ({<?Dstruction,or which would render §uch construction

,. , , ',.i'! ',' '; '. " inapplicable! '" " " ,

"
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inapplicable to the'case, the word" Court" shall lnean any CIvil COUI't
. of the East India COlnpany, and shall include any Judge or other offi-
ceroi' person n1el1tioned in Section II. of tl~is Act; the word HJudge"
shall be understood to ln~an the chief judicial authority presiding in any
such Court, and shall include any officer or person having, by .law, or
conselit of parties, authority to exalnine witnesses and tQ act judiciaUy ;
th,e word "suit" shall be deemed to mean and include any suit, appeal
or proceeding mentioned in Section II.; the word" witness" shall il1-
chide all persons competent and liable to give evidence, whether parties
,to any suit or proceeding or not. Words hnporting the Inasculine
gender or singular number shall include the feminine gender or plural
number, and vice versa. .

XI..II. This AeJ: shall extend only to Civil proceedings, and to the
Presidency of Fort 'Vi1liam in Bcngal, and shaI1l1ot inclu.de any of Her
ll\f0jesty's Suprelne Courts of Judicature.

XLIII. The provisions of Sections IX. X. and XI. of this Act shan
not extend to the ZHlah of Chittagong or SyJhet.

XLIV. This Act shall COlneinto operation on the 1st day of J anu-
ary 1854. .

GEO. PLOWDEN,

Dif'g. 8ecy. to the Go'vt. oj>India.
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