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1955 contention. The point has not been serlously pressed and it

STATE is unnecessary for us to decide it.

ISHWARLAL
C . . )
c::A;AzLj' The result is that we must hold r. 6 (B) (i) framed under the
90 e Act as intra vires and valid,
Finding accordingly.
G'. N. Vo‘
. APPELLATE CIVIL
FULL BENCH
Before Mr. M. C. Chagla, Chzef Justice, Mr. Justice Gajendragadkar,
: *  and Mr. Justice Dizit.
1955 'PARAPPA NINGAPPA KHANDED APPELLANT (ORIGINAL DEFENDANT
Dec.22  No. 2) v. MALLAPPA KALLAPPA KORE aAND OTHERS, RESPODENTS
= . (ORIGINAL PLAINTIFF AND DEFENDANTS NOS. 1 AND 3).*

Hindu Law—Joint family property—Alienation by father—Alienation

‘without legal mecessity—Alienee’s mterest when son and wzfe success-~

" fully challenge the alienation.

In a suit by a Hindu son for partition and separate possession of his
share after setting aside an alienation of joint family property made
by his father, the mother who is a party to the suit is also entitled to .
-a share if the alienation was not for a purpose binding upon the family
consisting of the father, mother and son.

Sarkarchand Satidas v. Narayan Savle,” Shantaye v. Mallappa,®
Hushensab v. Basappa,”” Ramchandra Mulchand v. Bhagwan,”) Naro
‘Gopal v. Paragouda,”® Pratapmull Agarwalla v. Dhanabati Bibi,(® dis-
cussed.

* Baboo Hurdev v. Pundit Baboo,(” relied on.

 FirsT Appeal against the decision of N. V. Ransubhe,
Esquire, Civil Judge (Senior Division).

Suit for partition and possession of plalntlffs shares in
prOperty alienated without legal necessity.

Plaintiffs Nos. 1 and 2 being the son and wife respectively
of defendant No. 1 challenged an alienation by him of the joint
family property in favour of defendant No. 2 as being without
legal necessity and claimed a one-third share each in the said
property. The Civil Judge, Senior Division, decreed the suit
awarding possession of a one-third share in the property to

* First Appeal No. 253 of 1950 with F. A. No. 254 of 1950 and S. A. No.

- -207 of 1953. » _

1. (1950) 52 Bom. L. R. 888. 2. (1938) 40 Bom. L. R. 1029.
3..(1932) 3¢ Bom. L. R. 1325. : 4. (1946) 43 Bom. L. R. 594.
5. (1917) 41 Bom. 347. i 6. (1936) 38 Bom. L. R. 328. -
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each of the plaintiffs. Defendant No, 2 appealed against the
decree. ' : :

‘The appeal came up for hearing before Bavdekar and Shah
JJ. who referred to Full Bench the question as to whether
plaintiff No. 2, the mother, was entitled to a share. 'In making
gl;gsreference following judgments were delivered on July, 28,

. Bavdekar J—This is an appeal arising from a suit which had
been filed by Mallappa Kallappa Kore and his step mother
Kashava wife of Kallappa Kore for setting aside an alienation
made by Mallappa’s father and Kashava’s husband Kallappa
in the year 1945. The plaintiff alleged that the property was
the property of Kallappa’s father also Mallappa by name, and
it devolved upon Kallappa upon Mallappa’s death. The pro-
perty consisted of two C. S. Nos. 3113 and 3114, and Kallappa
originally mortgaged both the properties to one Mallappa
Kothivale for Rs. 300. On the 13th of September 1944 Kallappa
borrowed Rs. 1,000 from one Ningappa Chaugule and mortgaged
to him only C. S. No. 1314. On September 9, 1944 Kallappa
borrowed a further sum from Ningappa and mortgaged the
same C. S. No. to him for a sum of Rs. 3,500. He sold both
C. S. Nos. actually to Parappa Ningappa Khanded on Septem-
ber 3, 1945 for a sum of Rs. 10,000. The consideration of the
- sale deed was a sum of Rs. 3,500 taken for the purpose of pay-
ing off the earlier mortgage in favour of Ningappa Chaugule,
and the remaining sum of Rs. 6,500 tdken at the time of the
execution of the sale deed. It was the case of the two plain-
tiffs that the property being joint family property, it had to
be shown that the transaction was binding upon the family
before the purchaser Parappa could get a good title to it. The
transaction was not for legal necessity, and consequently the
two plaintiffs were entitled to avoid it. That was consequently
the suit which they filed against Kallappa himself, against
Parappa, the purchaser, and ‘one Baburao Balwant Patil, a ten-

ant of the property.

s Kallappa remained ex parte. The principal defences of
Parappa was that the transaction was for legal necessity. Out
of the transactions, the sum of Rs. 3,500 was required in order
to pay off Ningappa. The rest of the amount was required
for the purpose of making repairs to a motor car, upon which
he spent Rs. 2,000 or Rs. 2,500. He consequently became in-
debted to other people including Ningappa for a sum of
Rs. 8,000. At the time when the sale deed was passed, he
required a further sum of Rs. 2,000 as capital for a shop in

which cycle and motor parts were sold. He kept the cycle and

motor parts shop for some time thereafter. o
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~ Parappa did not admit actually that the property was ]omt
family property, but raised the defences mentioned above in
the alternative.

The learned trial Judge upon these pleadlngs framed an isstie
first of all whether Parappa proved that the property in suit
was the joint family property of Kallappa and the plaintiffs.
Upon this issue he recorded a finding that the property was the
joint family property of the three. On the question of legal
necessity, he held that Parappa had proved legal necessity only
to the extent of Rs. 3,500, the debt which he owed to Ningappas
As upon that footing the sale could not be upheld, he held that
the two plaintiffs were entitled to avoid it and gave them a
decree for partition and separate possession of their two-thirds
share in the property in suit.
~ Parappa has come in appeal and the ﬁrst point which has
been made on his behalf is that the learned trial Judge in
this case was wrong in throwing upon Parappa the burden
of proving that the property in suit was the separate property
of Kallappa. Now, that as a general proposition of law
would be a quite correct submission to make. We notice,
however, that in the present case when Parappa filed a written
statement, he did not specifically deny that the property did
not belong to Kallappa’s father Mallappa. In any case, now
that both the parties have led evidence upon an issue which
had been framed, the question of burden of proof is immate-
rial. The plaintiffs led evidence to show that a sanad in res-
pect of this house was issued in favour of Kallappa when he
was four years old. That was in the year 1924. It is obvious
consequently that the property could not have been acquired
by Kallappa himself. The plaintiffs led evidence also of plain-
tiff No. 2 that this property was in the family at the time of
her father-in-law Mallappa. But that evidence appears to be
hearsay because Mallappa was dead when plaintiff No. 2 was
married and came into the family of Mallappa, her father-in-
law. If the property however was not self-acquired property
of Kallappa, it could only have been either given to him or
purchased by him, or in the alternative, he could have inherit-
ed it from someone other than his father But no sale deed
was produced. That is apart from the fact that as I have
already said Kallappa could not have acquired the property
at a time when he was a minor by a purchase. No gift could
be made without a registered deed, and no gift deed was pro-
duced; nor was any suggestion made from whom Kallappa
could have obtained the property by a gift deed. No suggestion
was also made-that Kallappa inherited the property from any
other source. Parappa himself gave evidence; and the docu-
ment which he has taken in this case mentions the property
as property helonging to Kallappa, -Now ord1nar11y one would
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expect that Parappa would make inquiries when Kallappa pro- 1955
posed to him that he would sell the property in suit as to whe- Fanases
ther the property was Kallappa’s self-acquisition, or his joint- o

family property, because if the property was joint family pro- %‘:f::;’i:
perty, it could only be disposed of by Kallappa for legal neces- Bavdekar J.
sity. Now, in this case it appears that Kallappa seems to have
represented to Parappa that the property was his separate pro-

perty. In that case the question which would obviously arise

is as to how Kallappa obtained it, and Kalappa would have been

asked for a sale deed. Even if Parappa did not ask Kallappa

\these questions at the time of the sale deed, it is obvious that
gubsequently when the suit was filed he would try and find out

where Kallappa would have got “the property from if it was

not property which he acquired from Mallappa. In the ecircum-

stances, in our view, the probabilities undoubtedly are in favour

of the property havmg devolved upon Kallappa on the death of

his father Mallappa. The learned trial Judge was therefore

right in holding that the property was the ancestral property of
Kallappa and not his acquisition.

Coming next to the legal necessity, the only evidence upon
the point was of Parappa himself. He said that Kallappa had
in the first instance borrowed Rs. 3,500 from Ningappa.. That is
the amount which the learned trial Judge has found proved to
have been for a purpose which is binding upon the family. But
for the rest the only evidence which Parappa had to give was
that after the mortgage in favour of Ningappa Kallappa had to
.borrow money from others for making repairs to the motor car
which he was plying which cost about Rs. 2,500. There was
no evidence led however as to where Kallappa got the repairs
made, nor from whom he borrowed the moneys for the purpose
of makmg repairs. Though, it has been admitted that Kallappa
had got a motor car and was plying it for hire. It is obvious
therefore that this story about Kallappa having borrowed
moneys for the purpose of making extensive repairs to the motor
car cannot possibly be accepted. The rest of the amount is
supposed to have been borrowed by Kallappa for family neces-
sities; but upon the footing that Kallappa had got a motor car,
no reason has been shown as to why he should have found a

~Yaecessity to borrow moneys. Kallappa was driving the car
himself. In such a case, the car is a good source of income.
In our view, in these circumstances, the learned trial Judge
was quite right in holding that Parappa ‘had not shown that
there was a legal necessity for the transaction in suit. -

In that case, the only question which arises is, what the
proper order should have been. Mr. Datar, who appears on’
behalf of Parappa, contends that in this case legal necessity
has been found to the extent of Rs. 3,500 borrowed from Nin-
gappa. He says that in that case Kallappa being entitled to
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sell his own interest in the property for the remaining amount,
we should take it that the plaintiffs’ share was conveyed for
the purpose of satisfying the amount of Rs. 3,500 which was
due to Ningappa. In our view, that is not the correct approach
in the matter. In order to show that the transaction was bind-
ing upon the family, what had to be shown was that there was
legal necessity at any rate for the bulk of the money which

- was obtained by the sale of the property. Where that was not

done, the son was entitled to avoid the sale. He could not,
of course, avoid it without paying the amount for which legal
necessity has been made out. But it is not Mr. Datar’s con-.
tention that in this case he should be given the amount for

* which legal necessity has been found and the sale set aside.

What he contends is that so far as the interest of Kallappa is
concerned, it should be regarded as having been conveyed to
the purchaser for the remaining amount and so far as
Mallappa’s own interest is concerned, it should be held at any

- rate in part the sale was justified by legal necessity. That

obviously cannot possibly be done. Immediately it is found
that there was no legal necessity for the sale, the son is entitl-

_ed to avoid the sale.

The next point which Mr. Dataf* makes has given rise to a
conflict in this Court. It has been well established that in case
the member of a joint Hindu family is entitled to avoid a sale
effected by the manager, whether father or not, for a purpose
not binding upon him, the share of the plaintiff which would
be freed from the alienation would be the share to which he
would .have been entitled if a partition had been made at the
date of the alienation. But thére has been a conflict as to
what was to happen when in the family there is a mother, who
is not herself entitled to any interest in the property, but is
entitled to a share on a partition either between her husband -
and her sons during the former’s lifetime or between the sons

after his death. In three cases of this Court the view has been

taken that in such cases the mother not being a coparcener is

not entitled to a share, though the question has not been dis- .

cussed in any of the three cases. The first case is the case of

Shantappa v. Mallappa.®® It appears from the judgment of

Mr.. Justice Broomfield at page 1039 in that case that it was

N

conceded that. the wife was not entitled to a share, because -
only a coparcener can challenge an alienation made by the -
manager. The next case is ‘the case of Ramchandra Mulchand .

v. Bhagwan.”? In that case a joint Hindu family consisted of
defendant No. 2 and his two sons the Plaintiffs. Defendant

No. 2 alienated a part of the ancestral property without legal .
necessity by executing two mortgages in 1922 and 1925 in favour
of defendant No. 1. At the dates of the mortgages the wife of -

8. (1938) 40 Bom. L. R. 1029. . 9. (1946) "48 Bom. -L.. R. 594,
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defendant No. 2 was living. Defendant No. 1 filed a suit to
enforce the two mortgages which ended in a compromise decree.
In 1939 defendant No. 1 applied to execute the decree by fil-
ing a darkhast. In 1940 the plaintiffs filed a suit against the
defendants for a declaration that the two mortgages were not
binding on their share in the suit property. On the question
as to what was the share. of the plaintiffs which was not
affected by the alienation, it was held that that would be the
share to which they would have been entitled 'if a partition
had taken place at the date of the alienation, and consequ-
ently the share was one-half.

-Now, it is not quite clear from the report but it appears
that defendant No. 2’s wife was dead at the time of the suit.

1855

PARAPPA
Nincarra
Lo, .
MALLAPPA -
KALLAPPA

Bavdekar J

The ‘question as to whether in the partition which took place-

the wife could claim and obtain a share did not. consequently
arise.. But there were remarks in that case Whlch would in-

dicate What the result Would have been.

It is perfectly true that the Hindu law does not give a right to a
- wife to challenge an alienation made by her husband. It is equally
true that the Hindu law does not give a right to a wife to ask for
partition. But the Hindu law does give the wife a share equal to her
sons if there is a partition between her husband and her sons. When
_the sons challenge the alienation and their shares are to be determined,

it is only on the basis of a partition that thése shares can be determined;

and, as I have pointed out, if there was a partition when the father
executed the mortgages, the wife would undoubtedly have received a
share and the only. share that plaintiffs Nos. 1 and 3 would have
received would have been one-half in the property in suit.”

The next case is the Full Bench case of Sakarchand Satidas

v. Narayan Savla."” The question referred to the Full
Bench in that case was only what the share of the joint family

property to which an alienee would be entitled upon a suit
for partition by members of the family who were entitled to

avoid the. gliemation. The answer of the Full Bench to this
~.guecstivn was that the share was the share to which the alienor
was entitled at the date of the alienation and not at the time
when the alienee asked for an equitable partition of the pro-

perty. But even though that was the question, the ultimate

decision was that when three sons and the mother had filed
a suit for avoiding an alienation made by the father the share
to which the alienee was entitled upon some of the plaintiffs
at any rate being successful in avoiding the alienation was
one-half, which was the share to which only two of the sons

who were entitled to avoid the alienation were entitled -to.

Inasmuch as one of the sons was born after the alienation and
was not entitled to avoid the alienation, this could only be
upon the footing that the alienation could be avoided iny to
the extent of the share of the two sons. »

10. (1950) 52 Bom. L. R. 883,
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A contrary view has however been taken in two cases of
this- Court, the first being Hushensab v. Basappa,"". That
was a suit filed by a son and a mother to recover by partition
and: separate possession of their two-third share in the ancest-
ral property in which the alienees from the father were parties.
There-is no discussion as to the wife being entitled either to-

-avoid any alienation or being entitled to a share when it was

decided in the suit which has been filed by the son that the
alienation was not binding upon the family. But the share
which wag actually given fo the plaintiffs appears to have
been two-thirds and it seems to have been given on the footing
that:even though the mother was not entitled to sue for parti- -
tion, she was entitled to a share on partition which did take
place: between the husband and her son whether privately or
through Court. ‘

Then we come to the decision of this Court in Appeal No. 184
of 1946. That was against a suit filed by a son and his mother
against the father and alienees for partition and separate posses-
sion of their two-thirds share in the property in suit. The
question then arose when the alienations were held not to be
binding upon the family, what the share to which the plaintiffs
were entitled was. The Privy Council decision in Baboo~ Bar-
dev. Narain Saha v. Pundit Baboo Rooder Parkash Misser,*®
was- then cited by the learned Judges who disposed of the:
appeal, and following it it was held that that case was an
authority that when the right title and interest of a husband’
is sold in a Court sale, what was sold is the share which the
husband would be entitled to take on a partition with his sons,
and the- interest of the wife does not pass to the purchaser. -

The -same -considerations were held to apply whether the sale

was-a -forced sale or a voluntary sale found to be in no way
binding upon-the sons. The two plaintiffs wevra therefore held to
be-entitled to two-thirds share in the property whici. =ag gyail-
able-for partition.. - - - -
Now, the view that the mother is not entitled to sue to set

‘aside: an- alienation made by her husband, even though it may

not be: for- a purpose of family necessity, proceeds upon the
reasoning- that she has no interest in the joint family property
not being a-coparcener. Now, the decision of their, Lordships
of' the-Privy Council in Baboo Bardev Narain Saha v. Pundit
Baboo Rooder Parkash Misser,® shows that when - a father
slienates -his own interest what passes is the right to sue for
partition and obtain his share, which would be the share to
which-he would- be entitled if a partition had taken' place ‘at
the date-of the alienation. In the case of a family consisting-

of ‘a father, a-son and a mother, that would also be the interest

of the son, so that if two separate purchasers had purchased.

11. (1932) 34 Bom. L. R. 1325. 12. (1883) L. R. 11 L A. 2.
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the interest of the father and his son whether at voluntary or
involuntary sales and were to sue for partition, the mother
has to be made a party to the suit and would get her one-
third share. That involves the conclusion that the mother has
got some interest in the property howsoever inchoate, though
she is not entitled to sue for partition. It is true of course that
the view that the mother is not entitled to sue to set aside an
alienation has been well established and ought not to ‘be dis-
turbed; but it ig arguable that when a person who is entitled
to set- aside an alienation has sued both for setting aside. an
alienation and for a partition of the property, the mother who
"would have to be made a party is entitled to say that if the

Court® does come to the conclusion that the alienation is not.

binding  upon the family, then there is no reason why there
being a suit for partition she should not get her share in the
property whose alienation is found by the Court not to be
binding upon the family. The view that she cannot claim

such a share seems to involve the proposition that the father

is entitled to sell for a purpose not binding upon-the family
not only his own interest but such a inchoate interest as the
mother might have got in the property. It is true that the
Full Bench case of Sakarchand Satidas v. Narayan Savla,*®

said by implication that the mother would have to be ignored;
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but that does not appear to have been done after the conflict-

ing viéws which have prevailed in this Court in the Division

Bench cases referred to above were brought to its notice. Just
as there was a concession in the case of Shantaya v. Mallappg™®
there probably was a concession made before thé Full Bench.
In any case it was assumed that the wife’s share would be re-

garded as sold. We therefore refer to the Full Bench the follow-.

ing question:—

Whether in a suit by a Hindu son for parti’ti‘o‘n and. s:éparate’.posses—-
sion of his share after setting aside the alienation of joint family pro-

perty' made by his father, the mother who is a party is entitled to a

~naye-if the Court comes to the conclusion that the alienation is not for

8 PUlpesa. hinding. upon the family consisting of the father, mother and

sans. )
Shak J—~The trial Court has passed a decree in favour of

plaintiffs Nos. 1.and 2 for possession of two-third share in the -

suit. property from defendants Nos. 1 to 3 after equitable parti-
tion: Against that decree, defendant No. 2 who is an alienee

of the property from defendant No. 1 has come to this Court in
appeal. Plaintiff No. 2 is the step-mother of plaintiff No. 1, and
defendant No. 1 is the father of plaintiff No. 1 and the husband.

of plaintiff No. & Defendant No. 2 is an alienee of a house

which on the finding of the trial Court, was ancestral property

of defendant No. 1.. The plaintiffs filed suit No. 71 of 1949 for

13. (1950) 52 Bom. L. R. 888, F. B. . 14, (1938) 40 Bom. L. R. 1029.
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a decree for possession of two-thirds share in the property
by equitable partition on the allegation that sale of the pro-
perty by defendant No. 1 in favour of defendant No. 2 could
not affect their rights in that property.

The suit wag resisted by defendant No. 2. The learned trial
Judge held that the alienation did not bind the shares of the
plaintiffs in the property, as the alienation was not supported
by legal necessity and was not effected for payment of ante-
cedent debts. The learned Judge therefore passed a decree in
favour of the plaintiffs awarding to each of them a third share.
Against that decree this appeal has beeh preferred. _

I do not propose to deal with the evidence on the question
whether the property in suit was ancestral property in the
hands of defendant* No. 1 and whether the alienation was
supported by legal necessity or was effected to pay off ante-
cedent debts incurred by defendant No. 1. My learned brother
has dealt with the evidence in detail, and I agree with the
reasons and the conclusions recorded by him on these two
points. - : ‘ '

Mr. Datar, who appears on behalf of the appellant, has
contended that even if the property in suit was ancestral pro-
perty in the hands of defendant No. 1 and even if the
alienation was not made. for legal necessity or for payment of
antecedent debts, plaintiff No. 1 alone was entitled to a decree
for possession of a third share and the remaining two-third
share in the ‘suit property must remain with defendant No. 2.

~ Mr. Datar contended that the plaintiffs No. 1 alone was

entitled to challenge the alienation and the plaintiff No. 2 had
no such right, and therefore the Court cannot decree in favour

- of the plaintiffs a share larger than a third. In substance,

counsel urged that even if the defendant No. 1 has unauthori-

- sedly alienated the property of the joint family, the alienation
‘must operate to convey his wife’s interest in the property. In

support of that contention we were referred to three decisions
of this Court Shantaya v.  Mallappa,*4 Ramchandra Mul- -

v. Ngruyan
Savla.®® Tt is true that the final orders passed in- the t_hree
cases support the view that where an alienation by a Hindu

father of joint family property is sought to be set aside by
his sons on the ground that the alienation is not made for‘

iofving legal necessity or for payment of antecedent debts,
:ﬁzlsislrilélr%atieo%za can be set aside only to the e)gtent. of the
interest of the sons suing to set aside the alienation and
the alienation cannot be set aside to the extel%f_c gf the interest
of their mother. In Shantaya V. Mallappa,*” it appears to
have .been conceded that lthe mother was not entitled ‘po a
- : 16. (1950) 52 Bom. L. R. 883, F. B,
15. (194 48 Bom. L. b '(51343}3) 40 Bom. L. R. 1029,
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share in the suit property when the alienation by a Hindu
father was set aside as unauthorised at the instance of the
son. In Ramchandra v. Bhagwan,*® Chagla J., as he then was,
held that in a suit for partition of joint family property, for
ascertaining the shares of the sons of a Hindu who has un-
authorisedly disposed of property of the family, the share that
his wife may be entitled to on partition should be taken

Ainto-account and the alienation may be set aside only to the
extent of the shares the sons are entitled to as if actual

partition took place on the -date of alienation. Sakarchand
Satidas v. Narayan Savla,"” is a judgment of a Full Bench of

this Court. In that case no formal question was referred, but -

~the Full Bench was invited to ascertain the shares the plam-
tiffs of that case were on partition entitled to. The facts which
gave rise to the reference were that a Hindu father alienated
joint family property in favour of defendants Nos. 1 to 5 and
on that date there were in existence four members in the

family, viz. the alienor, his two sons and his wife. After the

date of the alienation one more son was born and the three

song and their mother filed a suit for setting aside the aliena- .

tion on the plea that it was not supported by legal necessity
and that it was not effected for payment of antecedent debts.
The trial Court upheld the contention of the plaintiffs and
passed a decree in favour of the plaintiffs for possession of four-
fifths share in the property by equitable partition. It was urg-
ed in appeal to this Court that the right of the alienee in the
property alienated by the Hindu father, where the alienation
is not supported by legal necessity or antecedent debts, must
be adjudged with reference to the circumstances which exist
at the date when the alienation is effected and not as at the

date when the suit to set aside the alienation was filed. The
full bench was of the view that under the Hindu law when .

a coparcener alienates his share in joint family property, the
right of the alienee is to jbe idetermined with reference to
circumstances existing at the date of the alienation and .not
at the date when the alienee sues for equitable partition of
the property. It was therefore held that plaintiff No. 3
who was born after the date of the alienation could not claim
a share in the property. There was, however, no discussion
in the judgment as to the right of the mother in the property,
but the decree of the trial Court was modified and the plain-

tiffs were awarded one-half share in the property. The trial

Judge had awarded to the mother one-fifth share. The final
order of the full bench therefore appears to be consistent
with the view that the mother was not entitled to a share in
the property, and only the two sons who were in existence
at the date of the alienation were entitled between them to

18. (1946) 48 Bom. L. R. 5%, ' 19. (1950) 52 Bom. L. R. 888. »
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a half share, and that the remaining half share in the pro-
perty must be deemed to have been transferred to the alienee.
Even though the mother had sued for her share in the property
which had been alienated, it appears to have been assumed that
the alienee was entitled to retain the shares which the alienor
and his wife may on partition be entitled to. ' .

‘Now, these three decisions do apparently support the conten-
tion advanced by Mr. Datar. If these were the only decisions

- of this Court, we would be bound to hold that in the present

case the plaintiff No. 2 was not entitled to a decree for her
share in the property. But Mr. Jahagirdar has pointed out to
us. two decisions of this Court, in which a contrary view has
been taken. They are Husensab v. Basappa,”” and the judg-
ment in an unreported case F. A. 184 of 1946. In Hushensab
v. Basappa, a suit had been filed by a Hindu son and his

~ mother for partition and separate possession of their share in

joint family property against the father and the alienee from

" the father. The trial Court decreed two-thirds share in favour

of the plaintiffs, and in appeal at the instance of the alienee the
decree of the trial Court was confirmed. It was urged
before ithe Court that Plaintiff No. 2, the mother, was not
entitled to a share in the property. The Court negatived the
contention and held that the trial Court was right in awarding
to her a share in the property. Similarly, in Verkatrao v. Guru-
bhimrao®', on a partition of joint family property, in a suit
filed by the sons against their father and the alienee, to which
suit the natural mother and step-mother of the plaintiffs were
parties, a share was awarded to the two mothers and the alienees
were given only the interest to which alienor would have been
entitled if there was a partition as at the date of the aliena-
tion, and in coming to that conclusion the Court followed the
decision of the Privy Council in Babog Burdev Narian Shah
v. Pundit Booder Parkash Misser.*? -

Evidently there is a conflict of decisions on the question
which is of some importance. It is well settled that under the
Bombay School of Hindu law a Hindu coparcener is entitled
to dispose of for consideration his interest in the joint family
property even if the alienation is not supported by legal
necessity or purposes of the family or to discharge antecedent
debts. It is also well settled that on partition between” her
husband and her sons or between her sons a Hindu female is

" entitled to a share in the joint family property; but the share

is awarded to her only when actual partition by metes and
bounds is effected and her ownership arises when the partition -
takes place and not before. A Hindu female who on partition
. 21. (1949) F. A. No. 184 of 1946, de-

cided by Weston- and Shah
JJ., on Nov. 8, 1949 (unrep.). . -

20. (1932) 3¢ Bom. L. R. 1325.
22 (1883) L. R. 11 L A, 26
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is entitled to a share in joint family property cannot herself
file a suit for partition except where she is entitled to claim a
share under the Hindu Women’s Rights to Property Act. It
is also well settled, in view of the judgment of the Full Bench

in Sakarchand -Satidas v. Narayan Savle,*® that the right of .

the alienee from a Hindu coparcener of joint family property
is to be ascertained with reference to the date of the aliena-
tion and not with reference to the date on which
the partition is claimed by the non-alienating coparceners.
Now, if the view which has been taken by this Court in the
three cases Shantaya v. Mallappa, Ramchandrg Mulchand v.
Bhagwan and Sakarchand Satidas v. Narayan Savlg is to pre-
vail, it involves the view that a Hindu coparcener by an
unauthorised alienation disposes of not only his own interest
in the property but also the interest to which his wife may
become entitled on division of the estate between himself and
his sons, and as a corollary it involves the view that he conveys
by such alienation not the limited interest in the share which
his wife may on division of the estate be entitled to, but an
absolute interest in that share. It is true that only the sons

of a Hindu are entitled to challenge an unauthorised aliena-

tion of joint family property by their father and the wife has

no such right. Butj there is a vital difference between the

rights of a son and a wife in the property of the joint family.

The son acquires by birth an interest in the property of the

Jjoint family. The wife by marriage acquires no such
interest; she is  merely entitled to be maintained out
of the property so long as it remains with the family. Her
ownership in a share in the property arises when division of
the property by metes and bounds takes place, and not before.
The view contended for by Mr. Datar therefore involves a
double fiction; (1) That the ownership of the mother, which
during the sub51stence of the joint family is at best inchoate
and which vests in her only on actual division of the property,
passes by the unauthorised alienation of the Jomt family pro-
perty by the father to the alienee, and becomes in the hands
of the alienee a present vested estate, (2) That the alienee
acquires by the alienation a title in that estate which in inci-
dent and tenure is substantially different from the estate which
the mother even after partition is entitled to hold.

I agree therefore that the question set out by my learned
brother should be referred to a Full Bench.
- The question was then heard [along with F. ‘A. 254 of 1950
and S. A. 207 of 1953 involving the same question] by a
Full Bench con51st1ng of Chagla C. J, GaJendragadkar and
Dixit JJ.

23. (1950) 52 Bom. L, R. 883, F. B.
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‘F. A. No. 253 of 1950.

K. G. Datar, for the Appellant
Y. V. Chand'rach,ud for Respondents Nos. 1 and 2.
H. B. Datar, for Respondent No. 4.

F. A. No. 254 of 1950.

K. G. Datar for the Appellant.
H. B, Datar for the Respondent.

5. A.'No. 207 of 1953.

| R. A. Jaﬁagi%'dar with N. M. Shanbhag for the Appellants.
N. S. Amkhmdz for N. M. Hungund for Respondents Nos. 1

to 3.
G. N. Vazdya for Respondent No. 4.

Chagla C. J—This Full Bench has been constituted to decide
the vexed question of the interest that an alienee takes in joint
family property unauthorisedly alienated by the father, and
the few facts which are necessary to state in order to dec1de
that question are that there was an alienation by the father,
who is the first defendant, in favour of the defendant No. 2,

~ and the alienation was challenged by his son the first plaintiff

and by his step-mother the plaintiff No. 2 who was the second
wife of the defendant No. 2. The suit that was filed by the
two plaintiffs was for partition and they claimed in the suit
two-thirds share in the properties alienated by the defendant.

" The ojuesﬁon that we have to consider is, what is the share

- to which the plaintiffs are entitled in the property which was

- alienated by the defendant No. 1? An ‘earlier Full Bench was

constituted, the judgment of which is reported in Sarkarchand
Satidas v. Narayan Savla,®® and there it was held that under
Hindu law the share of the alienee of joint family property is
to be determined at the date of the alienation and not at the
time when the alienee asks for an equltable partition of the
property. -Two conflicting views were in the field at the time
the decision of that Full Bench wag given. One was the view
which was accepted and which has just been mentioned. The
other was that the share of the alienee is a fluctuating share
and is to be determined at the date when the challenge to the
alienation is made and the Court must decide what the share
of the alienor is at the date when the suit is filed. The second
view was rejected by the Full Bench. The difficulty in this

24, (1950) 52 Bom. L. R. 883,
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.case arises by reason of the fact that at the date of the aliena-
tion the defendant No. 1, the father, had a son alive and his
‘wife was also alive, and the question that has been agitated at
the Bar is whether the. wife is entitled to any share which can
‘be safeguarded on the alienation being challenged by the plain-
tiffs. The view which has been put forward with great ability
and with great vigour by Mr. Datar ig that on the alienation
being challenged by the plaintiffs the only interest in the joint
- family property which can be safeguarded and which would
“not go to the alienee is the share of the son, that the mother
has no share in the joint family property, and therefore her
interest was validly alienated by her husband.

Before we deal with the authorities it would be perhaps de-
sirable to consider the contention put forward by Mr, Datar from
different aspects. The basis underlying Mr. Datar’s contention
is certain well accepted principles of Hindu law. The first
principle is that a Hindu wife has no interest in the joint
family ‘property which she can enforce by a suit for partition.

The second principle, which follows really from the first is.

that if there is an unauthorised alienation of joint family pro-
perty, only a coparcener can challenge the alienation and the
wife not ‘being a coparcener has no right to challenge it. As
a consequence of these contentions it is urged by Mr. Datar
that it is only the coparcener who challenges the alienation
who can safeguard his interest in the joint family property.
The challenge being made by the coparcener who has not con-
sented to the alienation avoids the alienation and to the extent
of the avoidance his interest in the joint family property can-
not pass to the alienee. But the wife not being in a position to
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challenge the alienation and not being in a position to avoid .

the alienation, she cannot claim that her interest in the joint
family property such as it is, has not passed by the alienation
made by her husband. Although it may be true that a Hindu

wife has no interest in joint family property and she has no

right to challenge the alienation, it is equally true that on a
partition between her husband and her sons she is entitled to
a share equal to that of her son. It is the basic principle of
'Hindu law that a Hindu wife is protected and safeguarded on
a partition taking place between her husband and her sons,
and although she is not recognised as a coparcener on a parti-
tion taking place she is given almost the same right as that of
a coparcener because she receives a share equal to that of her
son.” Although the right in the joint family property which a
coparcener has is not enjoyed by the wife, it may be said that
she has an inchoate right in the joint family property and that
inchoate right materialises when a partition takes place when

she becomes entitled to a share equal to that of her son.
Broadly speaking, the question resolves itself into this. When
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-a father or a karta of a joint Hindu family unauthorisedly -alie-

nates joint family property, is he entitled not only to alienate
his own share but also the inchoate share of his wife? It must
be borne in mind that the original principle of Hindu law was
that a father or a karta could alienate joint family property
only for legal necessity. If the alienation” was unauthorised
he could not even alienate his own share or his own -interest.
This original principle of Hindu law has been departed from
by reason of a series of judicial decisions, but in our opinion
the exception engrafted upon the original principle of Hindu
law ‘must be strictly restricted to the alienation being upheld
to the extent that the alienation affects the interests of the
alienor. What Mr. Datar is contending for is that not only must
the alienation be upheld to the extent of the interest of the
father, but also to the extent of the inchoate interest of ‘the
wife. - That ig a proposition which cannot be accepted either
on principle or in equity or justice, and unless there is strong
authority in support of such a proposition it is not possible
for us to countenance it. :

- Another curious consequence would follow from our accep-
tance of Mr. Datar’s contention. If a son were to file a suit for
partition against his father, undoubtedly and indisputably his
mother would be entitled to a share in the joint family pro-
perty, but if an alienee were to sue for partition in a case
where he was not given possession of the alienated property

.and he sued for possession and in the alternative on its being

held that the alienation was not supported by legal necessity
for a general partition, according to Mr. Datar in such a parti-
tion the wife would be given no share at all in the joint
family property because, again according to Mr. Datar, on the
alienation taking ‘place, however unauthorised the alienation
might have been, the share of the wife would be conveyed to
the alienee by the husband. It is difficult to understand ‘why,
‘when Hindu law safeguards the share of the wife in a suit
for partition by the son, Hindu law fails to safeguard her in-
terest in a suit for partition by the alienee. Again, to put
the matter in a different language, a wife’s share is saved if .
there is an ordinary suit for partition where no question of
alienation arises, but the wife loses her share if there is an
unauthorised alienation by her husband. Aprart from Hindu
law, the ordinary principle of law is that a person can only
alienate what belongs to him something to which he has
title. But the contention put forward by Mr. Datar is that
when a husband unauthorisedly alienates joint family pro-
perty, not only has he the right to alienate his .share, a rpatter
which is beyond dispute, but also he has the right to alienate
the share of his wife. That is a proposition which runs counter
not only to the principle of Hindu law but also to the basic
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-principle of any law. The only answer that Mr. Datar can
“give to these difficulties and to the obvious inequities that must
“result is that a valid title passes to the alienee and the aliena-
“tion is valid until and unless it is avoided by a coparcener who
‘is the only person who can challenge the alienation. In putt-
‘ing forward this. argument Mr. Datar overlocks the distinction
“between the right of a person to challenge and the rights that
-accrue to parties on a proper and effective challenge being
~made. It may be true, as undoubtedly it is, that the right to
.challenge an unauthorised alienation is restricted under Hindu
~law to coparceners, but it does not follow from that that
. because that right is restricted to coparceners, when the chal-
lenge is properly made and the alienation is held void no right
. should accrue to .anyone else than the challenging coparcener.
- What is also overlooked by Mr. Datar is that the Full Bench
- to which reference has just been made, has definitely laid down
that in order to ascertain the interest of the alienee what has
- got to be determined is the interest that the alienor would
-have at the date of the alienation on the assumption that the
. joint. family property was partitioned on that date. Undoub-
tedly, a legal fiction has been introduced in order to determine
. the interest of the alienee and the interest of the alienee de-
- pends upon the interest of the alienor in the joint family pro-
perty at the date of the alienation on the basis of a partition.
The difficulty of Mr. Datar is that he hesitates in working out
in -its full effect this legal fiction. What is the effect of this
legal fiction? We must assume that there was a partition when
- the alienation took place and in this case at the date of the
partition there was the father, the son and the-wife. . There
can be no doubt that if a partition had been effected, the wife
would have got a share equal to that of the son. If that be
so, then the only interest in the joint family property. that
the father could have alienated was his. share and not the
share of ‘his wife which would be a separate share assignable
to her on the supposed partition.. - T
 Really two approaches are possible to this -case and. our
attempt should be to reconcile the two positions that arise
from these two different approaches- and to try and reconcile
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them if possible in consonance  with justice and equity. The

one approach is the approach for which Mr.. Datar has. so
strenuously contended that an alienation, however unauthoris-
ed, ig valid- until it ‘is challenged, that the right to challenge
is restricted to the coparceners, and it is only those ‘who can
challenge’ the aliénation who can claim their share-in the joint
family property as not having -been. affected by the alienation
except -the: share "of the challenging coparceners, .the rest of
the joint family property being validly alienated to the -alienee.
The_other approach is that the - wife has an interest in the joint
LILR 77 st M.
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'fafmlly property, however inchoate that -interest might be, and
* that interest must be protected as much in a suit for partition
at the instance of her son as in a suit for partition whether at
“the instance of the alienee or ‘at the instance of her own son
“which suit has een necessitated by ‘unauthorised alienation
by her husband,”and in our opinion the only way to reconcile
these two approaches is to hold that although the wife has
no right to challenge the alienation; although her right in the

" family property is. inchoate and has not come into existence

~ béecause there is no partition, because of the legal fiction which.
“we have accepted her share in the joint family property cannot

be alienated by her husband when the alienation is not sup-
ported by legal necessity. In other words, what the alieneé

“gets is strictly the share of the alienor not augmented by the

inchoate share of his wife. When one analyses the matter a
little further, really what the alienee claims is that he is not
merely entitled to the share and interest of his alienor but that

“he should get something more and that more is the share of
“the alienor further increased by the inchoate share of his wife.
- In our opinion, such a contention is not consistent with the prin-

ciples of Hindu law.

Turning to the authorities, in ‘the first place Mr. Datar has
made a strong grievance of the fact that in effect we are trying
to overrule the decision of the earlier Full Bench. Nothing is
further from our minds than that. We agree with Mr. Datar
that there must be finality to litigation and it is never a very

“seemly sight that a Court should attempt to reverse an earlier

decision of a Full Bench by appointing another and even -a
Fuller Bench, and therefore our attempt should be to adhere
to whatever we have decided in the earlier Full Bench. Turn-
ing to that Full Bench (52 Bom. L. R. 888), in that case the
joint family was constituted by Narayan and Jagannath who
were plaintiffs Nos. 1 and 2 and the wife of the father Savla
who was defendant No. 6. There was a son subsequently born,
and the three sons and the wife filed a suit to challenge the

“alienation by the father, defendant No. 6. The trial Court held

that the alienation was not supported by legal necessity and

 decreed the plaintiffs’ suit to recover their four-fifths share in

the partition. It will be noticed that the view taken by the

trial Court was that the alienees’ interest was to be determin-

"ed at the date of the suit because he took into consideration

the share of the son who was not in existence at the date of

.the alienation. As we have already pointed out, we rejected
‘the view of the trial Court and we came to the conclusion that
the share of the alienee was to be determined at the date of
the alienation. Hav1ng done that we awarded to the plaintiffs
_one-half share in the prOperty and Mr. Datar says that we did
“this because we took the view that the wife’s share was not to
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be considered for the purpoée of deciding what came to jthev‘

share of the plaintiffs. As to the quantum of the share three
views were possible, any one of which could have been given
effect to by the Full Bench. One was the view taken by the
trial Judge; viz. that the interest of the alienee was fluctuating
with the interest of the alienor and on that basis the four-
fifths share was given. As we have pointed out, that view was
rejected. The other two views were these. One was the view
contended . for by Mr, Datar that the share of the alienee was
the share of the father in the joint family property augment-
" ed by that of his wife, which was half, the other half belonging
to the two sons. The other view was—the view which we are
inclined to accept—that at the date of the alienation if a parti-
tion had taken place, not only the father and the sons would
have received a share each, but the wife would also have receiv-
ed a share;in other words, what the father could have alienated
was only one-fourth and not one-half. Consistently with that
view, undoubtedly we should have passed a decree awarding
- to the plaintiffs three-fourths share in the property. If we
had come to the conclusion that we did after hearing argu-
ments in favour and against the two views which we have just
referred, undoubtedly this decision of the Full Bench would
be binding upon us. But there is no reference in the judg-
ment at all which indicates that the point of view now put
before us on behalf of the wife was ever put forward before
“the Court. A decision of a Full Bench, or of any Court for
the matter of that, is binding provided it is a considered deci-
sion. But when a decision hag been given without the pros and
cons of the question being considered, it cannot possibly be
urged that such a decision acquires a finality which cannot
be interfered with by any subsequent decision. The manner
in which the decision is arrived at at the end of the judgment
- almost seems to suggest that the decision was given on a con-
cession made by counsel at the Bar. But the fact remains
that the counsel for the wife never urged before us that she
was entitled to a share which should be safeguarded and that
the plaintiffs including the mother were entitled to three-fourth
share in the suit properties. It is indeed remarkable that though
the decision in Shantaya v. Mallappa,*® was cited before us on
the main point considered by us, the respondent’s learned advo-
cate did not appear to have challenged the correctness of the
other proposition laid down in the said case in regard to the
mother’s share; and a contrary decision on the same point in

Hushensab v. Basappa,®® was not even mentioned in the

arguments, and has not been considered by us. Therefore,
we do not look upon this judgment as 1Qaying down that when

25, (1938) 40 Bom. L. R. 1029. . 26. (1932) 3¢ Bom. L. R. 1325,
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an alienation takes place the share of the wife is not to"be

-considered in-deciding what passes to the alienee.

The next judgment on which strong reliance is placed is a
judgment of Mr. Justice Broomfield and Mr. Justice Sen,
(Shantaya v. Mallappa). In that case plaintiffs Nos. 1 to 6,
who -were brothers forming a joint Hindu family with the1r
father, brought -a suit to set aside an alienation made by their
father, which was not for payment of antecedent debts or for.
legal necessity. At the time of the alienation the joint family
consisted of plaintiff No. 1, and his father, mother and a step-
hrother who subsequently separated from the joint family,and
plaintiffs Nos. 2 to:6 were born subsequent to the date of the
alienation. .The Court held that plaintiff No. 1 only was entitl-
ed to set -aside the alienation to the extent of his one-fourth
share’ in the property alienated and that the other plaintiffs

. could not question its vahdlty Mr. Just1ce Broomfield - at

- p- 1039 says:

. “The law in Bombay -as settled in this pre51dency by Naro Gopal
V Paragouda,®™ (to which we shall presently refer) is that the alienee
gets the share which the alienor would have got if a partition had taken
place at. the date of the alienation.” .

Wlth -respect, that was laying down the correct proposmon of
law. -Then the learned Judge goeg on: ‘ ,-
. “That ‘share would actually have been one—fourth in this case, the

famlly consisting of. defendant No. 1, defendant No. 11, mother of plaintiff

No. 1, plaintiff No. .1 _himself and Rudrappa. Bu! Rudrappa who accepted

the " alienation in 1924 when he took his ‘share and went out of the
family has no right to challenge it, nor has the mother, defendant No 11,

It is conceded that only a coparcener can do so.”

Having held that the alienee could only get the share Whlch
the alienor would have got if a partition had taken place, the
Tearned Judge then approaches the matter from  a different
point of view, the point of view of the right of the mother to
challenge the alienation, and again the learned Judge rightly
holds that the mother had no right to challenge the alienation.

But' from that he draws the inference that she had no inte-
rest in the property and that in effect her husband was autho-
rlsed to alienate not only his own share but also the share of
Kis wife.  With respect, we are unable to agree with this view
put forward by the learned Judge. . On the facts the Court
should have held that at the date of the alienation what defend-
ant No. 1 could Have alienated was only his share not augment-
éd by the. inchoate share of ‘his Wlfe The learned Judge,fur-

ther observes

K “The plamtlﬁ' who are in effect suing to evict persons who hdve beenv

in possess1on sinde 1912 can take no more between them than the share
to which plaintiff-No. 1 would have been entitled-to in 1912; Defendant
N~ 132 can ela1m no share in thls suit.”

- 21, (1917) 41 Bom., 347
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With respect, the question is not what plaintiff No.'1° would ~ 1955
have been entitled to at the date of the alienation. The proper = Paraeea -

question the learned Judge should have asked was, what was o "

the share of the alienor in 1912 to which the alienee became %ﬁfﬁ:ﬁfj
entitled by reason of the alienation? The only right that the 272G ;-
learned Judge gave to the wife was that if the plamtlffs should
partition their one-fourth share, which they had not sought
to do so far, she would get the share of a son, i. e. one-seventh
in that. ‘The right of the wife was not an interest in the share
which her sons got on partition, but she had an independent
" “share in the whole of the joint family property and that share
was equal to the share of the son. With respect, the incongruity
of the result becomes apparent that as a result of this partition
the wife got a much smaller share than what she was entitled
to in Hindu law and that too from the share of the son thereby

materially affecting even his share.

Reliance has also been placed by Mr. Datar on a Judgment
given by me sitting singly and reported in Ramchandra Mul-
chand v. Bhagwan.®?® In that case I enunciated the. same
prop051t10n of law which has now been finally accepted by the
Full ‘Bench, viz. that under Hindu Law when the sons who form a
joint. family with their father successfully challenge the aliena-
tion of ancestral property made by the latter without legal
necessity, their shares which remain unaffected by the aliena-
tion are to be determined on the. basis of what these would be_
if there had been a partition when the alienation took place At
p. 996 of the judgment I have pointed out: _

“It is perfectly true that the Hindu law does not give a right to a w1fe
to challenge an alienation made by her husband. It is equally true
that the Hindu law does not give a right to a wife to ask for partition.’
But the Hindu law does give the wife a share equal to her sons if there:
is a partition between her husband and her sons. When the sons challenge'.~
the alienation and their shares are to be determined, it is only on the.
basis of a partition that these shares can be determined, and, as I have
pointed out, if there was a partition when the father executed the mort-

~ gages, the wife would undoubtedly have received a share and the only~
share that plaintiffs Nos. 1 and 2 would have received would have Jbeen

one-half share in the property in suit.”

What is to be remembered is that in that case the w1fe was
already dead and the claim was being made by the two sons’
and the two sons were seeking to augment their share by
claiming the share of the mother. That claim was rejected-
by me and I pointed out that the wife would have had a share
if the partition had taken place when the alienation was made,
and therefore what the sons were entitled to was only. the
share to which they would have been entitled as of the parti-
tion at the date of the alienation. In our opinion that decision:
far from helping Mr. Datar really 1s agalnst hlS contentlon

28. (1946) 48 Bom L. R. 594
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We find it difficult to believe that on this reasoning if the wife
had been a party to the suit for partition, the Court would
have rejected her contention on the ground that she had no
share in the joint family property and therefore that share
could not be safegurarded although there was an unauthoris-
ed alienation. 1 v S

" Reference was also made to an earlier decision of this Court
in Naro Gopal v. Paragauda.®® That decision enunciates the
same- principle which we have laid down in the earlier Full
Bench: decision, In that case defendant No. 2 who was the
father and the alienor alienated property when only one son
plaintiff P was alive and the second son plaintiff B was an
after-born son, and the rival contentions that were put before
the Court were that defendant No. 1, the alienee, was entitled
to the half share or to the one-third share to which-but for
the alienation defendant No. 2. since the birth of plaintiff B
would have been entitled, and the Court accepted the princi-
ple that the share of the alienee was to be computed on the
basis of the share to which the alienor would have been entitl-
ed at the date of the alienation, and therefore the alienee was

. entitled to a half share to which the father was entitled at the

date of the alienation. ’

Mr. Chandrachud has referred us to a Privy Council decision
which is rather instructive and helpful, reported in Baboo
Hurdey v. Pundit Baboo.®” The question that arose for their
Lordships’ consideration was, what was the. right, title and
interest under Mitakshrara law of a father in the joint family
estate which had been attached in execution of a decree for
money and sold which passed to the purchaser. At the date
of the sale the father had a son and a wife, and the Privy
Council rejected the contention that the interest which was
purchased was the share of the father at the time of the parti-
tion, and accepted the contention that it was the right which
the father would have had to a partition and what would come
to him on, a partition being made, and on that basis they came
to the conclusion that the purchaser was entitled only to a
one-third share of the father. This is exactly the principle
which should govern cases of alienation. The alienee would
have the right which the father would have to a partition and
what would come to him upon the partition being made. There-
fore, notionally and fictionally we must effect a partition and
decide what share would come to the father on such a partition
being made, and that is the share that would pass to the alienee.
Tt may be added at this stage that in Hushansab v. Basappa,®"
a Division Bench of this Court has relied on this decision of the
Privy Council in coming to the conclusion that in a suit like

9. (1917) 41 Bom, 347. 30. (1883) L. R. 11 I A. 26.
31 (1932) 3¢ Bom. L. R. 13%5.
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the present, the mother’s share does not pass on to the alienee
and that the same must be safeguarded and allotted to her.
It has been urged by Mr. Datar on the strength of a Privy
Council decision in Pratapmulla Agarwalla v. Dhanabati Bibi®
that the mother is not entitled to a share on the disruption of
the coparcenary and that she is entitled to a share when a
- partition is effected by metes and bounds, and on the strength
of that authority it is urged by Mr. Datar that even assuming

we come to the conclusion that on a partition the wife would

have a share, that share would not come into existence till
the partition is made by metes and bounds. What the Privy
Council laid down was that according to Mitakshara law the
wife, mother or grandmother is entitled to a share when there
is a partition by division of the family estate between copar-
ceners, but she cannot be recognised as the owner of such
share until the partition is actually made as she has no pre-
existing right in the estate except a right of maintenance and
for this that there is nothing in the Mitakshara from which it
" can-be inferred that upon a mere severance of the joint status
of the family, any of the above-mentioned females can claim
a share. Now the legal fiction that” we have introduced is
not the severance of the joint status of the family. If that was
the legal fiction, undoubtedly it could not be said that the
wife would have a share. But the legal fiction we have intro-
duced and which must be given effect to is that there ‘must
be a notional partition, a partition must be effected, and the
_question that has got to be considered is who are the sharers
on such a partition being effected. To that question the answer
" is obvious. If g partition was effected at the date of the aliena-
~tion, undoubtedly the wife or the mother would have a share in
~ the joint fam1ly property. As we have just pointed out, this
legal fiction is accepted by the Privy Council in Baboo Hurdey
V. Pundit Baboo,®® to which reference has just been made.
The question framed in the referring judgment is:

“Whether in a suit by a Hindu son for partition and separate posses-
* sion of his share after setting aside the alienation of joint family property
made by his father, the mother who is a party is entitled fo a share if
" theé Court comes to the conclusion that the alienation is not for a purpose
. binding upon the family consisting of the father, mother and sons.”

~ We answer the question in the affirmative.

Answer accordingly.

‘G’- N- V.

" a2, (1936) 38 Bom, L, R. 328 33 (1883 L. R. 11 T A. 26 °
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