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and he should be glven an Opportunity to meet the sa1d allega— 1955
tions and make his defence. KARAMSING
* I must, therefore, hold that the order passed by the learned NIHA'TLfIFG?
Judge d1rect1ng that the licences held by the petitioner in the ' M5au"
province should be. cancelled and that a copy of his judgment == .
should be sent to.the Registrar of Money-lenders should be set gadkar J.
aside and the matter sent back .to the learned trial Judge with
a direction that notice of the proceedmgs proposed to be taken
against the. petitioner should be given to him and an enquiry
-held under's. 14. If after hearing the petitioner the’ learned

Judge is satisfied that the petitioner deserves the penalty -con<
templated- by s. 14, then the learned Judge should pass appro-

priate orders in that behalf. '
- In the result, the order passed by the learned Judge dismiss-

ing the pla1nt1ff’s suit is confirmed, but the consequential order

passed against the petitioner under s. 14 is set aside and the

matter is sent back to the trial Court for disposal in accordance

with -law. There will be no order as to costs of this rewsmnal

apphcatmn

Case sent '-down;-
"K.B.S.
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STATE w». ISHWARLAL CHHAGANLAL *

Bombay Preventwn of Adulteration Act (Bom. V of 1925), ss. 4 (1) (a)
~and (b), 19 (1) (c)—Surat Prevention of Adulteration Rules, r. 6 (B) (i)—
~ Government’s power to raise. presumption—Whether - the . presumptzon»_
“under r. 6 (B) () ultra vires.
Rule 6 (B) (i) of Surat Prevention of Adulteratlon Rules is not ultm
 Ppires s. 19 (1) (c) of the Bombay Preventmn of Adulteratlon Act;
1’925 ‘
~ A rule framed by . Govemment under s. 19 (1) (c) need not necessarily
specify both the. deficiency .in. normal constltuents and the. addition. of

extraneous ‘matter, .
“"Section 19 (1) (©) permlts GOV ernment to frame a fule either with

regard to the quantity of the deficiency in any of the normal constituents
of an article or a rule with. regard ‘to the addition of extraneous matter:

in any article. . .
" In framing.the rule 1t is Open ‘to Government either to spec1fy the‘

quantlty of deficiency or the quantity of extraneous matter, .
State v. Madan Dhamz o overruled .
*Crlmmal Appeal No 992 of 1955.
| 1.(1953) 56 Bom, L. R, 128,
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_ App.‘eai:« against the Order of-acquittal passed: by :C.. G. :Bhatt,
Esquire, Sessions Judge setting asideitheOrder :of-:conviction
and-..sentence . passed-- by. M. K. I{akhtaria,;;,Esquire,ﬁ.J udicial

Magistrate, First Class, Surat.

Ishvarlal:: Chhaganlal- (accused) : was . charged . with « having
committed. offences-under s..4 «(1)-(a):(b). of -:the-Bombay Pirevens
tion, of - Adulteration: Act, 1925.:upon. the allegation:that:he; on
April: 28, 1958 had- kept in-his:shop for sale- andsoldito rithe
complainant r a: food Inspector, ghee,. which:was: not of: 'the
nature, substance  or -quality -demanded.. The:Magistrate con-,
victed-{ the: - accused:- by: - his. -order;: dated. January .17, .1955,
observing:.. ‘

“Now according to the r. 6 (B) (i) of the:Surat: Prevention of Adultera--
tion. .of . article..of Food -Rules..published. in.: Government - Notification,
Government- Department. No. 8095 dated August 9,.. 1941, it seems.
that-*‘Ghee-~which~ has- a '‘Butyro— Refractometer reading of 40° or:
legs than: 40°. or more:ithan 44.5°; or' a- Reichert- Woollny value of less:
than:.247: or: which :has:anacidity.;of more -than.:2.5. per cent: calculated:
as Oleic;.acid’ -is to be: presumed, until. contrary: 'is-proved: to be:not -of-
the nature, substance or quality, which it purported to be.”.

The accused appealed to the Sessions Judge at Surat, who set
aside'-thé:-conviction and acquitted the accused by his order
dated-April 12, 1955, holding that no presumption under r. 6 (B)
arose. _

The Government of Bombay appealed against the acquittal.

The appeal came:up:-for-hearing before :Gajendragadkar and
Shah JJ., on October 11, 1955. Their Lordships were of the
opinion that the matter should be referred to a Full Bench and
delivered the following referring Judgments. ,

- Gajendragadkar J—The short question of law which arises
in this appeal is whether r. 6:(B)(i)- framed by the local

Government under s. 19 sub-s. (I) of the Bombay Prevention

of Adulteration Act (V of 1925) is ultra vires. The respondent

was charged with -having committed an offence under cls: ()
and (b) ‘of s.-4-sub-s. (1) of the-said-Act.” The -learned Special
Judicial Magistrate, First ‘Class,” Surat, who tried ‘this case,

convicted him of. the.said .offence:and. sentenced him: to. pay: a

fine. of Rs. 500 for each:offence “indefault: to. ‘suffer: rigorous

imprisonment for a month each. When the matter went before

the-learned Sessions Judge -at Surat . in - appeal,” the - learned

Séssions Judge took the view that r. 6 (B) (i) under which a

statutory - presumption ‘was sought-to be: raised by the prosecu-

tion-against the accused :was ultra :vires.: That: is  why  the.
appeal preferred by 'the "accused: was -allowed, * the: order : of:
conviction and sentence passed against him was set aside,-and:
he was ordered to be acquitted-and discharged.. It‘is thig order.
of acquittal which is challenged:before us:by: Mr. Chandrachud
on-behalf of the State and the only point.raised before us is
that the learned Sessions:Judge.-was in:-error in holding that

the rule in question is ultra vires,
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'The sviewstaken by thelearned: Sessions Judge is based upen
a decision ‘of: this Court in:State: vi-Madan Dhanji®.”- Mti-Chan<
drachudicontends that: incthis ccase thelearned Judge§ were
more ‘direetly concerned- with-thewords+‘which*has ‘an‘acidity
ofvt more than. 2.5.- pers cent:'calculated as : Oleic:: A¢id™ in
1.2 6(B): (i) and vit) would.“appearfrom “both the judgmients - of
Bavdekar :and - Vyas+JJ.  that:'the- learned Judges~had-not- con<
sideyed« the other - words! inmr.” 6 {(B):(i): with *which ‘wé are
directly: concerned “in -the present appeal:.:- Mr.  Chandrachud:
_has also. argued:that; having regard to-the-finding -of ‘fact which’
has:-been recorded: in ‘thejudgment:of  Mri! Justice < Vyas;-the
general: observations ‘made’ as:ito/tHe vires:of thé¢ Rulé:-can ibe
regarded - as--obiter andinot bindinig:on‘us’ Perhaps-it iwotlé
be=possible’-to+distinguish this:‘casevon’ thé: ground-suggested
by>+ M- Chandrachud: - But:we'ido' not ‘propose:ts: adopt:/this
course.. The point ‘which appéars~ to- have been: decided:: in
Mddan Dhanji’s':case “is'-of "general importance, ‘and, we think]
if-‘we-were:to-:take a‘scontraryview’ in “respect’ of tanother
portion' of 'the‘same Rule;it''may- lead+‘to: unnecessary “corifiix
siony' Besides;* we'*de” not-'think “that -it:iweuld “be - desirable
that we':should differently “construe ‘the "other' words- in's.” 1%
sub-s. - (1) el (¢) 'when our::attention-has béeninvited vto-this
decision in -which' a‘contrary view appears to-have béen: takén:
That-is why we propose:to ‘order-that the papers: in thig’ case
should ‘be-‘placed - before thé-learned «Chief> Justice ‘in“ordertot
enable him to direct that this question should be placed-for
decision .before -a larger Bench..:

In -State 'v. Mddan -Dhanji,~ the® prosecutiori had - relied ‘ upon
thd certificate of the Public ‘Analyst which showed that-the:ghee:
in question had excess acidity of 1.8 per-cent over the'standdrd’
acidity ‘of 2.8 per-cent and this conclusion’had -been *reached
by the Public Aralyst by the application “of ‘the relevant tests
mentioned in:r.: 6:(B) (i).-- The.:learned--Judges -examined the
evidence: adduced: by the :prosecution -and 'came! to--the~conclu=
sion that:the “presenceof ghee acidity does not mean:that:any
thing had been added nor does it mean that anything has been
abstracted”. In view of ‘this: conclusion,”Mri Justice Vyas<held
that r.c6{(B)" (i) inso-far @s the:words‘which hds an acidity
of ‘more than 2.5 pér - cent “caleulated cas:Oleic: Acid”: werecon=
cerned; was  ultia - vires. - According: to-Mr! Justice: Vyas;<the
sald Rule} in-respect-of:the materigl: words;:.would ~be tintra
viresronly:«if the: Court ‘can -be: satisfied -that;:wherever there
istdeficiericyin any of' the morifial :constituentsizof -ghee~ or
wherevey: there is addition:ofextrareous imatter-to the normal
constifiients ‘of ghee;"thiere:‘is- necessarily- arflexcess: of ~acidity’
in» gheeover~the 2.5 per-cent ‘acidity: -Mr. Justice Bavdekar]

E © 2.7(195% 56 ‘Bom. L. R. 128"
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1955 who -delivered a short concurring Judgment hag” put his view
STATE somewhat differently. He observed that, if the Public Analyst’s

_ Ismwameas  evidence that an acidity of more than 2.5 per cent calculated as
CrmtcaNiat QOleic Acid does not necessarily show either deficiency in nor-
Gajendra- ma] constituents or addition of extraneous matter is correct,
then the part of r. 6 (B) (i) which-contains the material words

would seem to: be ultrqg vires of the powers conferred by s.-19.

The rest of the judgment ‘delivered by  Mr. Justice Bavdekar-

shows that he preferred to put his conclusion as to the m'res
of the Rule in cautious and somewhat halting terms. \

The question which we are referring to a larger Bench. really

11es ‘within a very narrow compass. Section 19 sub-s. (1) of the

Act authorises the Government of Bombay to make rules not
inconsistent with the provisions of the Act for the purposes
mentioned in cls. (a) to (1) of the said sub-section. These rules
have to be framed by the Government of Bombay after consul-

tation: Wlth the local authorities - concerned. For determlnmg

the vires of the Rule in questlon it would be necessary to con-

strue cls. (¢) and (1) of s. 19, sub-s. (I). Clause (c) confers
JU.I‘lSdlCthI’l on the local Government to make rules for-“Deter-

mining what deficiency in any of the normal constituents of any

article of food or what addition of extraneous matter shall raise
a___presumptxon, until the contrary is proved, that such food is
injurious to health within the meaning of s. 3 or is not of the
nature, ’substance or quahty it purports to be within the meamng A

of s. 47 . '

Clause (1) confers s1m11ar Jurlsdlctlon to make rules “gene-
rally - for -carrying out the provisions of the Act”.  Rule 6 (B) (I)
has accordingly been framed by the local Government under.
's..19 sub-s. (1). It reads thus:—

- “The. followmg articles of food shall be presumed until the contrary
1s proved, to be not of the nature, substance or quality which they
'purport to be :
¢ (i) Ghee which has a Butyro refractometer reading-at 40° C of less. '
than'40 or more than 44.5, or a Reichert Woollny value of less than 24,
Zr ggmh has an acidity of more than 2.5 per cent calculated as Oleic
ci . .
It" appears that the Rule in the present . form was ' originally
framed by the local Government on'September 16, 1938.: The:
present Rule in respect -of the Surat Mun1c1pa11ty was made '
on August 9, 1941. Incidentally, it may be mentioned that the
validity of” thls,Rule appears to have been challenged for the.
first time in Madan Dhanji’s case.- In discussing the question.
as- to the validity of this Rule; I do not find any discussion
about the construction of s. 19 sub-s. (1) in the judgments of
Bavdekar and Vyas JJ. It would,- however, be -legitimate,
- Irthink, to assume that their- conclusmn ‘was based upon what
may be described as a literal construction of s. 19 (1) (c) They




Bom. - - - BOMBAY SERIES - - 589

appear to ‘have held that-a rule which can be framed by the- 195-
loca] ‘Government for raising a presumption must proceed on St
proof of deficiency in any of the normal constituents of the rsuwanar
article of food or of addition of extraneous matter, and must
be correlated . with it. In other words, on this view, a rule Gjendra-"
may be framed raising a statutory presumption if it 1ndlcates T
the amount of deficiency or the amount of addition of extra-
‘neous matter which must be proved in order to raise. the pre-
sumption. Since the Rule in question allows a presumption
ijﬁ,o be. raised on the result flowing from the application of the

tests stated in the Rule. in terms it does not comply with the
requirements of s. 19 (1) (c). In point of fact it was admitted.

by the Public Analyst in Madan Dhanji’s case that the presence-

of ghee acidity does not mean that anything had been added;

nor does it mean that anything had been abstracted; and S0,

on the mer1ts, both the learned Judges held that it was not

proper to raise a presumption merely because theapplication

of the tests vielded the result mentioned in the Rule. : .

. On the other hand, the argument which has been urged-

before us on behalf of the State is that it is perfectly competent.
- to the Government of Bombay to assume that, if the application

of certain well-known tests leads to certain results, an inference-

may be drawn that. there is a deﬁmency in any of the normal
constituents of the article of food or an addition of extraneous-
matter; and on such an inference being drawn, a presumption,

may be raised as contemplated by s. 19 () (c). If a partlcular_

test is applied and it leads to a specified result, that result prima-

fame shows, says Mr. Chandrachud, either the requisite defi-.
' ciency or the requisite addition of extraneous matter as.con-.
templated by s. 19 (1) (c). and so the Rule has been framed on.

the assumption that the specified result ﬂowmg from the appli~:

cation of the tests prescrlbed should raise the presumption as.
contemplated by s. 19(2) (c). If s. 19 (1) (c) is capable -of this,
construction, then the view taken by Bavdekar and Vyas JJ..

may have - to be reconsidered. Besides, in considering the-
validity of the Rule, it may perhaps be relevant and necessary-

to -bear <in ‘mind the general powers conferred on the Govern-.
iz\ment of Bombay for making rules under s. 19 (1) (1) .

. There. is- another point which may be relevant. in thls con-.

nection.  The vires of a rule cannot be determined in the light.

of the evidence adduced in a part1cu1ar case. - The .vires of .the

rule must inevitably be considered in the light of the power:

and authority conferred on the Government of Bombay under-

s.-19 (1): The presumptlon which is artificially . raised by

the: statutory rule is a rebuttable presumption and that neces-.
~ sarily assumes that in some cases it may be rebutted by evidence .

led ‘on behalf of the accused.or even-by the:cross-examination -

of the Pubhc Analyst The. fact- that the statutory - presumptmnm

CHHAGANEAL : -
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195" hag'béénirébiittedtinia ‘given case-would-havé no bearing on‘the’

emn qtiestioii‘as-to ‘whether the' rile allowing the- presumptlon ‘to be

éf;’éﬁ?,&[ﬁi raised i§i7 valid:- or ‘mnot:;. If' the presumption® allowed™ to

bé<raiseds bj “the “statutory rule” wis" 1rrebuttab1e orconclusw‘e,

gggli’é‘ff?. the- positiory’ might- have  been- different. has - been’

utgedifbetcre fus: by Mr - Chandrachud ‘that; if’ the view”’ taken

b$'Bavdekar-and- Vyas, JJ:* in: “respect:- of “thé” last* clauise in'

r.i6’ (B)S (1,) was'‘to- prevail, - -and if -it is-extended to‘the othét’

claused ini“the ‘said Ruile; that- may- tend to“make the Rule“vir<

tually ineffective.  Ifi’ in order to raise*theé statutory ‘presumps

tion undér the' Rule-thé“prosecution has to prove 1ndependently

of “tHé apphcatlon of the tests prescribed by the Rule’the’fact

" of? fdeﬁc1ency or--theaddition -of “extraneous-matter mentmned

in%:+19 {I)’(c); it would really ' be unnecessary to  raise* any

artificial presumption‘at-'all. As' soon as"a deﬁc1ency is ‘prov=’

ed-ortthé addition’'of extraneous matter is- established, it would”

bé-open:to-the prosecution to ‘urge that the ‘proof of these facts’

shows that''the article “of* food was’ 1n3ur1ous ‘to “health *within"

the'imeaning of s. 3-or wds ‘nét* of ‘the :natire; substance - or

qiality ‘whieh “it’ purports ‘to be" within’ the meamng “of s. 54

THis ‘argumeiit- also- may *haveto be'considered in dealmg “with?
thé-validityof - the” Rule:

What the RuIe ‘purports: to have doné in effect “isi'to  raisel
by*v nécessary ' implication, an- ‘inference ' about the" requlszte*
deﬁciency -or theaddition ‘of extraneous matter ‘by" takmg Te’
course-to- fche ,apphcatlon of the prescr1bed tests, -and”-it’ seeme -
to:provide ‘that; if the ‘results indicated - in the Rule"flow from
the apphcatlon of “the ‘tests; the" presumption should" be drawn
unider“s. 19 (1)(c). " That is one way -of laying ‘down that“the’
results’in -guestion’'show" the requisite deficiency “in' any of- the:
n6rhal ‘constituents ‘of “any - article - of ' food or 'the- ‘requisife’
addition“of -extraneous matter as required by 's. 19'(1) (c).“The"
question “is’ whether it was’ not-permissible to’ the Governiment-
of “Bémbay 'to assumethat’ the' result: flowing" from - the" well<
kriown'tests “would: pmma “facie raise-the inference ‘to* Wthh
I “hdva” Just referred.” In cons1der1ng ‘this ‘question, it is* Hmw
portaht* to remémber that’ the presumption ‘allowed' to-bé raiss:
ed by the Rulé- anid the“inference raisedfrom the application
of *test§ on "which " the “said presumption’ rests- are'‘rebuttable;
anid:if ‘evidence is led ‘to rebut the presumption or fo challenge
the- Véhdl’cy ‘of “the ‘inference’ ‘assumed ‘in the ‘applicationiof-the-
Rule;” the "prosecution mist ‘fail. - But ‘if the' validity 'of thé-
inference’ raised by ‘the’Rule is successfully “challenged by the*
presumptlon ‘artificially raiséd is rebutted, that may- not’ neces-*

arily' ‘tenid' to ‘make the Rule ‘itself invalidi’ That is’ "how " the:
mét‘Eer has been' ‘presented before us' “by-“Mr. -Chandrachud: - It
woiild“be possible’ to'redd the'judgments delivered by Bavdekai'
and- ‘Vyas:-JJ.  as''showing - that' the'"learned *‘Judges;- on*“the~

1}
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gvidence, were satisfied that the presumption was rebutted But,
as I have already indicated, both the learned. J udges have, made
observations. of. -general- nature, and since I am disposed to take
the view. that ‘there is some force -in- the. arguments urged S
before us by Mr. ‘Chandrachud, I would,-with- respect .to Bavde-
kar. .and Vyas JJ., -prefer that the - merits . of the -controversy
should be examlned by. a larger Bench. That-is why. I propose
to make ‘the order already indicated.

Inc1denta11y, I.may- refer to- another reported decision .of: thls
Court in State.v. . Amratlal Bhogilal® where the same Rule-has
Jpeen considered. ‘But: the.point that the-Rule s ultra-vires-was
not raised - before..me and- Mr. Justice- Chainani and ‘we- had
proceeded to- deal w1th the matter on- the assumptmn that the
Rule was intra vires.

.Shah J —Section 19 (1). of the Bombay Prevention. of .Adulte-
ratlon Act authorises the ‘State Government to- -frame- rules: by
cl...(c) for determining what deficiency in.any. of the normal
constltuents of any article of food- or what -addition. of -extrane-
Qus .matter shall raise-a. presumptlon until the contrary. is .prov-
ed,- that such food is injurious-to health within the meaning. of
s- 3 or is not of the nature, substance or- quality it.purports to_be

within the meaning of s.: 4 and- by-cl. (1) -generally for carrying
out.:the - provisions .of the ‘Act. The-rules: framed..under.s. .19
may, . therefore, provide: for ra1s1ng a - rebuttable . presumption
that..an. article ,of-food is injurious - 1o, health or.is-not. of -the
nature,.substance or quahty 1t\purports to: be dependent supon
the . extent .of deficiency -in .any .of . the normal -constituents
of; the .article . of: food..or upon-the- quantlty of extraneous lmat—
ter found -in -that art1c1e .of-food. - But the fact that. power,.is
expressly .conferred. upon-the- State Government- to -frame..a
rule which enables a presurnptmn to be raised dependlng upon
the .extent .of :deficieney ;in the -normal..constituents .or sthe
quantity of extraneous matter found does not - apparently
justify the view .that-the state.‘Government. has.no-authority
to frame a rule which-raises.a-presumption .on proof .of other
facts that the.article. of food is-not- of the nature, substancexor
quality.it purports to be. “By-cl. (1)- the -Stater Government..is
authorised to.frame. rules generally for - carrying..out . the: pro-
“Eyisions of the :Act. The authority. given-by that clause appears
to:include: the -power: to: frame.rules, enablmg presumptlons to
be-raised.on-proof-of - certain- facts and: there is nothing .in- the
other: clauses..of -s. 19.(1)- which- restmcts the . authonty of the
State -Government.in framing.a: rule. Whlchrenables a,-presymp-
tion to-be.raised -otherwise- than.on -proof of -deficiency in.any
of: the..normal, constituents, or,on nproof of . addltlon of. extrane-
ous .matter. -Again, the. _quantity. of deﬁ01ency in. the normal
const1tuents or- the quantlty -of - ag]_dltlon of extraneous, rgatter

3. (1953)--55 -Bom. L.R. 975
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«can- also’' be a matter of presumption or 1nference and not
necessarily ‘a matter of direct proof. - -

- The- rule-making authority has, by r. 6 (B) (1) (%), prov1ded
that if ghee, an article of food, does not satisfy certain tests
“within the'limits prescribed, it shall, until the contrary is proved,
be presumed to be not of the nature substance or quahty
which-it- purports to be.: In State v. Madan Dhanji,"® it appears
to have been assumed that the authority vested in the State
Government to frame a rule raising a rebuttable presumption
must be found ‘in s. 19 (1) (c) of the Act, and must be circum- .
‘scribed by the terms thereof. It was held in that case thats
before ‘a- presumption can be raised under s. 6 (B) (1) (i), the
‘prosecution must establish by application of scientific tests or
otherwise that there was a certain deﬁc1ency in the normal
constituents of the article of food which is the subject-matter
of the-prosecution or there was addition of extraneous matter.
‘But s.-19 (1) (c) does not restrict the authority of the State
Government to frame rules enabling a presumption to be raised
that an article of food is not of the nature, substance or quality
which it purports to be, and it appears that r. 6 (B) (1) (i), which
enables a presumption to be raised that ghee shall, until the
contrary is proved, be presumed to be not of the nature, sub-

- stance or quality, if it does not satisfy the tests specified therein

within the-prescribed limits, can competently be made. under
cl. (cy.or cl (e) of s. 19 sub-s (1). As, however, 1mp1101t in the
decision -in Madan Dhanji’s case appears to be the view that
the authority of the State Government to frame the rule which
Justlﬁes the raising of a presumption, must be found in s. 19 (1)
(c)~and the question is of some importance, I agree with my
learned brother that the matter may be referred to a larger
Bench -

~ The appeal was’ then heard by Chagla C. J., Ga;gendragadkar
and Shah-JJ.

- H. M. Choksi, Government Pleader for the State.

- -Rajni. Patel with V. B. Patel for the accused:. = -

“ Chagla C. J—The question referred to this Full Bench is
Whether r. 6 (B) (z) framed by the Government under the Bom-
bay Prevention of Adulteration Act, 1925, is ultra vires.

‘The accused in the case which gives rise to this Full Benc‘i‘?
was charged under s. 4 (1) (a) and (b) of the Bombay Prevention
6f Adulteration Act and he was convicted by the Special Judi-
cial Magistrate, ‘Surat. On appeal he was acquitted by the
learned Sessions Judge and Government came here in appeal
against the decision of the learned Sessions.Judge, and the
Bench dealing with this ‘appeal found it necessary that in view

~ of a certain judgment of this Court the question as to the vires

of this rule-should be considered by a Full Bench,
4. (1953).:86 Bom. L, B. 128, S B
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" The commodity in respect of which the accused was charged
is ghee and when we turn to s. 4 the offence is constituted. by
selling or causing to be sold or offering.for sale to the prejudice
of the-purchaser.any article of food which is not of the hature,
substance or-quality demanded by or on behalf of the purchaser.
There is an explanation to this section which provides that ghee
or butter- which contains any substance not exclusively derived
from milk shall be deemed to be an article of food mot.of the
nature; substance or quality it purports to be, and the case of
the prosecution was that the ghee which the accused was sell-
ing or offering for sale contained a substance notexclusively
derived from milk. Section 19 is the section which gives power
to the Government to frame rules and the rule in question has

been framed under sub-s. (1) (c) which authorises the Govern-

ment to make rules for determining what deficiency in any of
the normal constituents of any article of food or what addition of
extraneous matter shall raise a presumption, until the contrary
is proved that such food is “injurious to health within the
‘meaning of s. 8 or is not of the nature, substance or quality
it purports to be within the meaning of s. 4. Therefore, the
power conferred upon the Government is to raise a statutory
presumptlon This section alters the rule of evidence which
in a criminal trial casts the burden upon the prosecution.and
the rule would. permit a presumption to be raised against the
accused which would not be an irrebuttable presumption but
which. could be rebuttable by him and the presumption would
be ‘faised by determining the deficiency in the normal consti-
tuents of any article or the add1t1on of extraneous matter in
any partlcular article.

The rule in question which has been challenged is r. 6(B) (t)
and it is-to the following effect: =

“The -following articles of food shall b‘e presumed until the contrary
is proved, to be not of the nature, substance or quahty which they

purport to be :—

(i) Ghee ‘which has a Butyro refractometer readmg at 40°C. of less

than 40 or more than 44.5, or a Reichert Woollny value-of less than 24,
or which -has. an a01d1ty of more’. than 2.5 per cent calculated as 01e1c

Acid.”
The' contention on behalf of the accused Whlch has been put

'forward by- Mr. Patel is that this rule does not rajse the spec1ﬁc
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presumpt1on which it is alone possible for Government to raise -

under 's. 19 (1) (¢). -The - argument_is that the ‘rule does not
specify quantitatively ~either the deficiency - in - the normal

const1tuents of an article or the addition of extraneous-matter

arid what is urged - is ‘that -it" is . ‘only* a” presumption -which
quantitatively specifies «either ‘the deficiency -or the addition
which -could:be:. said to fall within the ambit of:s;:-19 (I)((c).
What r.. 6(B) (i) -does. is that ‘instead of- spec1fymg the quan+

tity it lays down a well-known and well .accepted scientific
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test, the.result-.of -the application: ofswhich would:be -to.show
that-extraneous matter was :present--in the :ghee :which : ‘was
-subjected -to the: test. "It -is:significant to note that as -far:as

ChT G g ghee s .«;coneerned;;%the expl-anation t0:s.:4-makes. it -clear 'that_
Lnagia C. J.

the: presence of any: foreign -matterin:ghee .or -butter would
renderit an-article-not- of-‘the~nature, substance or.quality:it
purports: to-be. -+ Therefore, -it -is:not-necessary for the prosecu-
tion:in-the-.case .of. adulteration of ghee-or -butter to establish

that:'the:adulteration. was - brought-about by the-presence::of

any specific.quantity : of foreign matter. The rule -therefore,
to-the: extent-ithat: it does not-provide for- the presence of any
specific.:quantity . of: foreign -matter,is - consistent with the-.ex-

planation. "“But -what .is .urged by .Mr. Patel- is that -inasmuch

" as+it *does:.not -provide for-the: determination- of the quantity

of additional matter, it - does not fall within's. 19 (I)-(¢) and the

- presumption -raised dis one-which- cannot-be raised under: that

sub-section. - It::seems to us that if it is permissible to Govern-
ment-to'frame a-rule .with-regard to the quantity of extraneous
matter and-raise:a presumption in connection:therewith,. it is
equally-.open:.to."Government-to frame a -rule with regard. to
the -presence .-of .any extraneous - matter -without ..specifying
the - quantity .and. ralsmg a presumption . -in-connection there-
with. <A wider. power: is: given  to Government - with- regard to
the raising of presumption - than -has been - exermsed -under

-6 (B). | |
~In.the. question referred to us we have to consider the vires

' -of r..6 (B) not.merely -with regard to. the facts of this case but

with regard to the nature of the rule ‘itself. "Section:19 (1) (c)
permits Government. to frame.a_rule either with regard to.the
quantity of the deficiency in any. of the normal constituents
of an _article or a rule with regard to the addition of extrane-
ous, matter in. any .article, -and in framing the rule ‘it. is open
to Government either to specify the quantity of deficiency or
the quantity.-of -extraneous matter or-to:establish:that: there
was. any . deficiency or that :there-was-any -addition -of -extrane-
ous matter. We do not agree with Mr. "Patel - that -a -rule
framed. under s.:19 (1).(c) must. specify both the deﬁc1ency in
normal constltuents and the addition of extraneous matter.
The test laid down -in r.. 6 (B) (i).may.show. merely the presence
of .an. extraneous-;matter; .it. may_not show .any deficiency in
ghee.or huitter;:even. so.the rule would be intra vires and :with-
in the, ambit. of:s.. 19 (1).(¢).

“Reference -was-made to-a decision of this Courtswhich~had- to
consider this -very -rule. ‘In:iState -v. -Madan -Dhanji,®
Mr.. Justice’ Bavdekar and Mr. ‘Justice :Vyas-wereconsidering
thls rule particularly. with-regard to: the latter ipart of: it Whlch

“5.(1953) 56 ‘Bom, L,"R, 128,
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'provides for the presence of acidity of more than 2.5 per.cent _-19%

calculated as Oleic Acid, and the learned Judges came to the  Smm

conclusion that the rule wag intra vires in so far as the words fsmwamcir

“which ‘has an ‘acidity of more than 2.5 per cent calculated as ' CHHACANLAL

Oleic Acid” are concerned, only if the Court is satisfied that CragiaC:V.

whenever there is deficiency in any of the normal constituents

of ghee or whenever there is addition of extraneous matter to

the normal constituents of ghee, and there is necessarily an
,—excess of acidity in ghee over 2.5 per cent acidity referred to

in the rule. With very great respect to the learned Judges, it

is difficult to understand how the vires of g rule can be deter-

mined ad hoc by reason of particular evidence being led or

not led. Either a rule is intra vires or it is not and that ques-

tion cannot possibly be decided on the facts of any particular

case or on the evidence led in any particular case. The learn-

ed Judges also took the view that the test laid down in that

rule did not comply with the provisions of s. 19 (1) (¢). What

the learned Judges overlooked, with respect, was that the

validity of the test could be challenged by the accused, the

presumption being rebuttable and not irrebuttable. The

objection to the rule would have been serious if the test laid

down in that rule had to be accepted by the accused and he

had no right to challenge it. But by making the ‘presumption

rebuttable the Legislature has given the right to the accused

either to challenge the quantity if laid down by the Govern- °

ment in the rule itself, or the test laid down by the Govern-

ment which determines the very quantity which the rule :postu-~ -

lates. Therefore, the evidence which Mr. Justice Bavdekar

and Mr. Justice Vyas were considering does not go to determine

the validity of the rule, but it is material and relevant to con-

sider for the purpose of deciding whether the presumption has

been rebutted or not. If the rule raises the presumption that

foreign matter is present in the ghee'if it has an acidity of more

than 2.5 per cent calculated as Oleic Acid, then it is open 1o the

accused in any particular case to rebut that presumption, and

notwithstanding the test laid down in the rule it will be open

to the Court to come to the conclusion that foreign matter was

not present in the ghee by reason of the rebuttal of the pre-

sumption on the part of the accused. We are therefore, with

respect, unable to agree with the view taken by Mr. Justice

Bavdekar and Mr. Justice Viyas that any part of the rule is

ultra vires or that any particular part is intra vires dependent

upon the evidence led in any particular case.

Mr. Patel has also attempted to raise the larger question as
to whether s. 19 (I) (¢) constitutes delegated legislation. We
should have thought it is rather late in the day in view of the
recent elaborate judgment of the Supreme Court to raise that

L—ILR 7—6
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1955 contention. The point has not been serlously pressed and it

STATE is unnecessary for us to decide it.

ISHWARLAL
C . . )
c::A;AzLj' The result is that we must hold r. 6 (B) (i) framed under the
90 e Act as intra vires and valid,
Finding accordingly.
G'. N. Vo‘
. APPELLATE CIVIL
FULL BENCH
Before Mr. M. C. Chagla, Chzef Justice, Mr. Justice Gajendragadkar,
: *  and Mr. Justice Dizit.
1955 'PARAPPA NINGAPPA KHANDED APPELLANT (ORIGINAL DEFENDANT
Dec.22  No. 2) v. MALLAPPA KALLAPPA KORE aAND OTHERS, RESPODENTS
= . (ORIGINAL PLAINTIFF AND DEFENDANTS NOS. 1 AND 3).*

Hindu Law—Joint family property—Alienation by father—Alienation

‘without legal mecessity—Alienee’s mterest when son and wzfe success-~

" fully challenge the alienation.

In a suit by a Hindu son for partition and separate possession of his
share after setting aside an alienation of joint family property made
by his father, the mother who is a party to the suit is also entitled to .
-a share if the alienation was not for a purpose binding upon the family
consisting of the father, mother and son.

Sarkarchand Satidas v. Narayan Savle,” Shantaye v. Mallappa,®
Hushensab v. Basappa,”” Ramchandra Mulchand v. Bhagwan,”) Naro
‘Gopal v. Paragouda,”® Pratapmull Agarwalla v. Dhanabati Bibi,(® dis-
cussed.

* Baboo Hurdev v. Pundit Baboo,(” relied on.

 FirsT Appeal against the decision of N. V. Ransubhe,
Esquire, Civil Judge (Senior Division).

Suit for partition and possession of plalntlffs shares in
prOperty alienated without legal necessity.

Plaintiffs Nos. 1 and 2 being the son and wife respectively
of defendant No. 1 challenged an alienation by him of the joint
family property in favour of defendant No. 2 as being without
legal necessity and claimed a one-third share each in the said
property. The Civil Judge, Senior Division, decreed the suit
awarding possession of a one-third share in the property to

* First Appeal No. 253 of 1950 with F. A. No. 254 of 1950 and S. A. No.

- -207 of 1953. » _

1. (1950) 52 Bom. L. R. 888. 2. (1938) 40 Bom. L. R. 1029.
3..(1932) 3¢ Bom. L. R. 1325. : 4. (1946) 43 Bom. L. R. 594.
5. (1917) 41 Bom. 347. i 6. (1936) 38 Bom. L. R. 328. -

7. (1883) L. R. 11 I A. 20.



