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APPELLATE CIVIL

.hBefore Mr Justzce Ga;endragadkar

, KARAMSING NIHALSING PUNJABI (ORIGINAL- PLAINTIFF)
w PETITIONER v,.MANKUJI ZIVAJL GAIKWAD  (ORIGINAL
DEFENDANT) OPPONENT.*

Bombay Mcmey-lenders Act, (Bom. XXXI of .1947), s.- 14—Plaintiff’s suit
.on  promissory. note dismissed—Court ordering .cancellation of plain-

i tzﬁ s; licence as money-lender—Whether such. order could be made with-
out 1ssumg qnotice to show cause ‘why the order be not made.

“In a su_1t ﬁled by the plamtlff on two promlssory notes the Court held
that"the ‘promissory notes were not executed by the’defendant and -that
no consideration. was received by him. - While dismissing the .suit, .the
Court.ordered that all the licences held by the plaintiff as a money-

,lender be. cancelled. -On. the.question whether the . jurisdiction under

‘14 of the” Bombay Money lenders Act, 1948, ta cancel a: hcence could
be exerc1sed w1thout issuing a not1ce to the party to show cause why
§uch “an order.be not made, ’

JHeld, that although the Bombay Money-lenders Act, 1946, or:the rules
framed thereunder do not lay down. any. procedure. to be. followed in
dealing with a money-lender under s. 14 of the Act, no order could be
validly made against him unless he was given a clear notice of the
proceedings  intended ‘to be taken against' him under that sectlon and
was afforded a . reasonable opportunity to make his defence.

The. pr1nc1p1e that no.judicial order should be.passed. against a person
unless ‘he'is heard in self-defence is of such. paramount 1mportance that
even w1thout any specific provision in the statute or in the rules frarned
théreunder” requlrlng such notice, natural justice .would seem to require
that . notice should be given to the party against ‘whom an. . order is
proposed to be. passed.

- CrviL -Revision -Application against the decision of .S. G. J.
D’ Costa, :Esquire, -Civil Judge, . Semor Division, at- Ahmednagar.
=The: facts are sufficiently set out.in the J udgment
fG S. Gupte, for the Applicant.
«No. appearance. for the-Opponent.
Gajendragadkar J—This revisional application raises.a..short
procedural point of some importance under s. 14 of the Money-
lenders Act XXXT.of-1947. The. petitioner had sued to-recover

“Rs..938 from the opponent in the Court of the Civil Judge,-Senior

DlVJSlOl‘l -Ahmednagar. -The claim .had’ been made . -on two
promissory-notes alleged.to have: been. executed by the..oppo-
nent on September 6, and October 12, 1950 respectively. The
opponent resisted the claim on the ground that the promissory
notes- had, not,been executed by him and that he had received
no con51deratlon under them. This suit was tried by the
learned trial Judge as a Small Cause suit. On evidence the
learned Judge found that the promissory-notes: had not been
executed by the opponent and that no consideration had been
received by him. That is'why the plaintiff’'s suit was dismiss-
ed. While dismissing the iplaintiff’s suit, the learned Judge

* Civil Revision -Application--No. 1112 of 1954.
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has-ordered: ‘that "all “the licénces: held by the pét1t1oner as a 195"
money—lender 'in' the*province ‘should be -cancelled "and ‘that’: a Iémmsx&“.
copy of his~order should” bé"sént to thé“Registtar of - Monesy- THALSING”

lenders ‘by” whom" licences *have ‘been: granted -for the" purpoSe MANKGY

of entering ‘such’ partlculars ‘in-the reglsters It is“the' validity Gda‘; d;
of this order ‘which s disputed béfore me by’ M¥. Gupté and’ gadkarJ.
his- ‘contention’ is' that the learned trial’ Judge shouId have glven
an“opportunity to 'the pétitioner to 'show " catse “why" actiof’
~ against*him 'shéuld not be ‘taken undei s.-14 ‘before the learnéd’

Judge ‘decided"to cancel -his® hcences That is how" thé" ‘only
point “whichcalls for ‘deciSion ‘in the" present revisional -apph=’
catlon ig Whether, 3 béfore exercising - its" Jurlsdlctlon under-
.14 (1)(ii)i'a Court’ trying-a ‘suit to which'the Money-lendérs
Act-appliés’is'not' required to isstie a notice to the party ‘against’
whom-the-'said ]urlsdlctlon 1s sought to bé ‘exercised’”

Section 14 “confers power on” ‘the “Courts’ mentioned i othat
section ‘to cancel or suspend’a licence. Section 14' sub<s. (I) (u)
provides that a Court trying a suit to which the Act applies: if*
it _comes to the conclusion that the money-lender before the
Court is unfit to carry-on'the business of money-lendmg because
he ~-has commltted serious contraventions of the prov1s1ons of
the- Act-or the rules framed thereunder, may -order- that all the
licences held by such money-lender be cancelled or -suspended’
- for--such -time - ag it' may think fit. The Court _may -also, if it
thinks “fit, declare apy 'such money-lender -to be d1squa11ﬁed_
from -holding - any licence in the State for such time as-the
Court may- think fit. ‘It would be"clear ‘that, under- the pro—
visions of's. 14 sub-s. (1) (n) cls. (a) and (b), wide powers h_ave
been - given -to - the'-Court trying: civil suits to which the Act
applies to protect: debtors from the menace. of unscrupulous
money-lenders. - Unfortunately - neither: s. 14 -nor any other
section of ‘the -Act prescrlbes the procedure which should be.
followed - in exercising -- the powers conferred by S. w14
Section--39 of the “Act--confers ’ upon ‘the- State Government
authomty to- make rules for carrying -out the purposes of thls
Act. - It:does-not appear that any- -rule has been- -made’ by the
State-Government laying down the procedure ‘which should be
followed -in- dealing--with amoney-lender under s. 14. The
letter-of-the law: therefore, does not seem to require any notice
to be given-to- the- offenchng -money-lender.  But I am d1sposed
to take the ‘view that the failure to provide:for’ the issua of.a
- notice to the offendmg money—lender before action is taken
under’s, 14 really Tepresenti-a laclina in' the Aét: Liegislatare no
dohbt ‘wanted to- check the miséhief- of’ unscrupulous ‘moiey=
lendérs “and - the power “eonferred ‘on the ‘Courts® to deéal” with'
such" ‘money-lenders ‘is - unddubtedly "a - salutary povver But
there ¢an be'no: doubt that even ‘if ‘thé 'mdhey-lenider is'unferd-
pulous-and“deserves-to- b puniShed’ under-s, "14, he is-ertitled
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to be heard in his defence before final orders are passed agamst‘
h1m -The principle that no Judl(}lal’ order should be passed
against a .persen unless he is heard in self-defence is of such
paramount 1mportance that, even without any specific prov1-j
sion in the statute or in the rules framed thereunder requiring
such ,notlce, natural justice would seem to require that notice
should be given to the party against whom an order is proposed
to be passed under s. 14. . I do not think that Legislature

" intended . that the need to give notice to a party proceeded

agalnst which is founded on paramount considerations of -
equity, : justice and fairness, should be inapplicable to the
proceedings under s. 14 of the Money-lenders Act. I would,
therefore, hold that Mr, Gupte is right when he contends that
no order can be wvalidly made against an offending money-
lender under s. 14 unless he is given a clear notice of the -

- proceedings intended to be taken against him under the said

section and. is’ afforded reasonable opportumty to make hlS:
defence R _

- But apart from thls theoretlcal aspect of the matter, it seems
to me that it would be inexpedient to make an order under
s. 14 vvlthout holding a further enqulry “into the allegatlons
made against the money-lender. It is quite likely that in many
cases” of this character ‘the previous conduct of the money-
lender ‘would ‘be invoked against him. Indeed, in the present

~ case, the learned Judge has referred to the previous conduct

of the petltloner He has pointed- out that in an earlier suit
filed by him in 1952 his licences had been -suspended for a
period of six  months and that in another suit filed by him’

'the ‘promissory-note produced by him and his sworn testimony

in its. support had been rejected. Indeed, these matters can
reasonably and legitimately come on the record only when an
enquiry is held against the money-lender under s. 14. In the
present case, no such notice appears to have been given to the
money-lender and from ‘the record Mr. Gupte 'is unablé to
say how the learned Judge has referred to the prior conduct
of - the ‘ petitioner.  Presumably the ‘earlier proceedings in
question were tried beforé the learned Judge himself; and he
has drawn on his personal knowledge of the money~1enders
past conduct without putting it to him in the witness-box..
I have no doubt that this procedure is highly irregular and is
1ncons1stent Wlth the requ1rements of natural ]ustlce : '

It seems to ‘me that the. proper. procedure to follow in such,
cases ‘would be to give notice ‘to the offending money-lender.
calling -upon him to show cause why appropriate orders should
not; be passed against him under s. 14 of the Act. This notice
should -be followed by an enquiry in which the money-lender
should get a clear idea as to the allegatlons made: agamst hlm
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and he should be glven an Opportunity to meet the sa1d allega— 1955
tions and make his defence. KARAMSING
* I must, therefore, hold that the order passed by the learned NIHA'TLfIFG?
Judge d1rect1ng that the licences held by the petitioner in the ' M5au"
province should be. cancelled and that a copy of his judgment == .
should be sent to.the Registrar of Money-lenders should be set gadkar J.
aside and the matter sent back .to the learned trial Judge with
a direction that notice of the proceedmgs proposed to be taken
against the. petitioner should be given to him and an enquiry
-held under's. 14. If after hearing the petitioner the’ learned

Judge is satisfied that the petitioner deserves the penalty -con<
templated- by s. 14, then the learned Judge should pass appro-

priate orders in that behalf. '
- In the result, the order passed by the learned Judge dismiss-

ing the pla1nt1ff’s suit is confirmed, but the consequential order

passed against the petitioner under s. 14 is set aside and the

matter is sent back to the trial Court for disposal in accordance

with -law. There will be no order as to costs of this rewsmnal

apphcatmn

Case sent '-down;-
"K.B.S.
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Before Mr M C Chagla, Chief Justzce, Mr, Justwe Gayendmgadkar and 1955
- Mr. Justice Dixit. ‘ o Dec. 21

STATE w». ISHWARLAL CHHAGANLAL *

Bombay Preventwn of Adulteration Act (Bom. V of 1925), ss. 4 (1) (a)
~and (b), 19 (1) (c)—Surat Prevention of Adulteration Rules, r. 6 (B) (i)—
~ Government’s power to raise. presumption—Whether - the . presumptzon»_
“under r. 6 (B) () ultra vires.
Rule 6 (B) (i) of Surat Prevention of Adulteratlon Rules is not ultm
 Ppires s. 19 (1) (c) of the Bombay Preventmn of Adulteratlon Act;
1’925 ‘
~ A rule framed by . Govemment under s. 19 (1) (c) need not necessarily
specify both the. deficiency .in. normal constltuents and the. addition. of

extraneous ‘matter, .
“"Section 19 (1) (©) permlts GOV ernment to frame a fule either with

regard to the quantity of the deficiency in any of the normal constituents
of an article or a rule with. regard ‘to the addition of extraneous matter:

in any article. . .
" In framing.the rule 1t is Open ‘to Government either to spec1fy the‘

quantlty of deficiency or the quantity of extraneous matter, .
State v. Madan Dhamz o overruled .
*Crlmmal Appeal No 992 of 1955.
| 1.(1953) 56 Bom, L. R, 128,




