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APPELLATE CIVIL

Before Mr. M. C. Chagla, Chief Justice and Mr. Justice Dixit.

GAJANAN MAHADEO AND OTHERS, PETITIONERS v. DAVID MILLS,
LTD. AND OTHERS.*

Bombay Industrial Relations Act, (Bom. XI of 1947), ss. 42 (1), 106 (1),
3 .(3)—Award fixing dearness allowance on particular basis—Employer
already paying higher allowance—Employer reducing allowance to level
fixed by award—Whether employer required to give motice of change
under s. 42 (1)—Whether change illegal, if no such motice given.

On a dispute between Mill-owners and their workers an award was
made in 1947 fixing the dearness allowance on a certain basis. Not-
withstanding the award the employers continued to pay dearness
allowance higher than that fixed by the award. In 1951 the owners
reduced the allowance to the level fixed by the award. On the question
whether this amounted to an illegal change without notice required
under s. 42 (1) of the Bombay Industrial Relations Act, 1947:—

Held, (i) that once the wages are standardised by an award of an
Industrial Court the employer cannot give higher wages;

C. T. Daru v. Ahmedabad Spg. & Mfg. Co. Ltd.,") followed.

(i) that since the term ‘wages’ as defined in s. 3 (39) of the
Bombay Industrial Relations Act, 1947, expressly 1ncludes dearness
allowance the same principle applies ; and : :

(iii) that no notice under s. 42 (1) of the Act to effect a change which
the law requ1res or permits was necessary.

- SpeciaL Civil Application against the decision of the Labour

~ Appellate Tribunal reversing the decision of the Industrial

Court, Bombay, which confirmed the decision of the Labour
Court at Bombay.

The facts are sufficiently set out in the judgment.

M. P. Vyas, for the Petitioners. .

R. J. Kolah, with B. Narayanswami, for Respondent No. 1.
Chagla C. J—The petitioners are the employees of the first
respondent Mills and they are employed in the Watch and
Ward Department. They filed an application before the Labour
Court that they were being paid dearness allowance on a certain
basis from 1942 to 1951, that in 1951 the Mills suddenly reduced
the dearness allowance paid to them without following the
procedure laid down in s. 42 (I) of the Bombay. Industrial
Relations Act and, therefore, they were guilty of an illegal
change and the rehef they sought was that the Mills should
be compelled to set aside this change and to pay the dearness
allowance as before. The Labour Court and Industrial Court
accepted the contention of the petitioners and granted them the
relief which they sought. The Labour Appellate Tribunal has
reversed the decision of the two lower tribunals and the peti-

~ tioners have come before us under art. 227 of the Constltutlon

*Special Civil Application No. 1844 of 1955,
1. (1955) 57 Bom. L., R. 887,
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Now, what is urged by Mr. Vyas is that the only way in
“which a change could be made by the employer with regard to
‘matters referred to in Schedule II of the Bombay Industrial
Relations Act was by giving a notice of change as required by
S. 42 (1) and following the procedure laid down in the Act con-
sequent upon giving such notice. Mr. Vyas says that admittedly
the employer has not followed this procedure and, therefore,
t}}e change made by him is an illegal change. An award was
given with regard to the dispute between the Bombay Textile
Mills and their employees and this award was given in 1947
and it is admitted by Mr. Vyas that the petitioners before us
were affected by this award and their wages were fixed as
standardized wages. The Industrial Tribunal left the question
of dearness allowance open, but by a supplementary award
they fixed the dearness allowance on a particular basis and if is
also admitted by Mr. Vyas that the dearness allowance paid by
the Mills after this award was given was more than what had
been fixed by the award. The Labour Appellate Tribunal in
coming to the conclusion that it did followed a decision of this
Court reported in Daru v. Ahmedbad Spg. & Mfg. Co., Ltd.®

In the case it was decided that if wages have been standardized -

by an award of an Industrial Court, it is not open to the em-
ployer to pay more than the standardized wages. In that case
a contention was urged on behalf of the workers that it was
open to an employer to pay -contractual wages which may be
higher than the wages fixed under the award and if he wanted
to reduce the contractual wages, he could only do so provided he
followed the procedure laid down in s. 42 (1).. We rejected
that contention and we pointed out that payment of wages
higher than those fixed under the award would constitute an
illegal change on the part of the employer and it would subject
- him to a penalty under.s. 106 (I). Mr. Vyas says that even
though the payment of higher dearness allowance might subject.
the employer to a penalty, even so looking to the language of
s. 42 (1) it is incumbent upon the employer in every case of a
change to give notice as required by that sub-section. We may
point out that the result of following the procedure laid down
_ in s. 42 (1) is that the employer cannot put into effect the change
unless the whole procedure laid down in the Act has been
complied with. If the notice is not accepted by the employee,
there has got to be conciliation proceedings and other proceed-
ings laid down in the Act and till these proceedings come to

an end, the employer is not permitted by law to give effect to-

the change. In other words Mr. Vyas’s contention comes to
this that although what the employer was doing was illegal,
- although he was liable to penalty, still he must go on doing
something which was illegal and comply with the procedure
Lo . 2. (1955) .57 Bom. L. R. 881. ' o
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laid down in s. 42 (I). We are unable to accept that conten-
tion. We cannot possibly take the view that any party is
entitled to compel the other party to do something which is
illegal. If in making the change the employer stopped doing
something which was illegal and started doing something which
alone he could do under the law, then no notice was required
to be given by him under s. 42 (I1). Notice under s. 42 (1) need
only be given when what the employer is doing is in accordance
with law and he wishes to bring about a change. Then his con-
tinuing to do what he was already doing till the procedure laid -
down in the Act is satisfied will not lead to any serious conse-
quence as far as the employer is concerned. But to construe
s. 42 (1) as requiring the employer to continue to do something
which is illegal till the procedure is complied with is to put an
impossible construction on the rights of labour and the respon-
51b111ty of the employer.
- It is then urged by Mr. Vyas that what the employer was
paying to the employee was not wages but a customary conces-
sion or privilege or something arising out of usage. Mr. Vyas
says that the additional dearness allowance that was paid to
the petitioners was in the nature of privilege and as it had
been paid for a long period of time, it has acquired the charac-
teristics of usage. He draws attention to Schedule II of the
Act which makes a distinction between customary concession,
privilege or change in usage and wages -including the period
and mode of payment. “Wages” has been defined by s. 3 (39)
and the definition is : : '
“Remuneration of all kinds capable of being expressed in terms of
money and payable to an employee in respect of his emplcyment or
work done in such employment and includes any bonus, allowances
(including dearness allowance), reward or additional remuneration.”
Therefore, expressly the statute has defined “wages” as to in-
clude dearness allowance and, therefore, when the award
provided that particular wages and particular dearness allow-
ance should be paid, it was really dealing with the question of
wages as understood by the Act. Now, we will assume in favour

~of Mr. Vyas that dearness allowance also constituted privilege

or customary concession or something arising out of usage.
But even so, if the award fixed certain wages to be paid to the
employees, then the employer cannot add to those wages on
the ground that the addition constltuted customary concession
or privilege or something arising out of usage. The employee
is not entitled to any customary concession or privilege or
something arising out of usage which gives to him a higher
wage than what is permissible under the award. It is also
difficult to understand how an illegal payment can possibly
constitute a privilege or a right arising out of usage. Mr. Vyas
says that because the employer was paying this amount from
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1942 onwards, the payment became a payment as a result of - 195
usage. Surely after 1947 the payment, as we have pointed out, pFAsAa

was illegal and an employer by making an illegal payment can- v.
not confer upon the employee the right to demand that payment nars 1.
as something in the nature of a privilege or something. as c,0mc 1.
arising out of usage. Mr. Vyas rather naively suggests that if -~
the employer could make this payment notwithstanding the

award from 1947 to 1951, there was no reason why he should

not. have given a notice following the procedure and in the
“meanwhile go on making payment. Surely even an employer

is entitled to say that “I think although I have committed
breach of law in the past, I now want to become law abiding”.
According to Mr. Vyas, the Bombay Industrial Relations Act

does not permit the employer to follow the law or to become

law abiding in the case of payment of additional wages. In our
opinion, the Labour Appellate Tribunal was right when it took

the view that in view of our decision in Daru v. Ahmedabad

Spg. & Mfg. Co., Ltd.,* the only conclusion it could come to

was that no notice under s. 42 (1) was required on the part of

the employer and the employer was entitled to make a change

in the payment of wages to his employees, if in doing so he

was doing what the law required and changing something

which the law permitted.

The result is that the petition fails. No order as to costs.

Application dismissed..

K. B. S.
3. (1955) 57 Bom. L. R. 887. '
APPELLATE CIVIL
' Before Mr. Justice Gajendragadkar. )
DANAPPA SATVEERAPPA TERANIKAR (OriGINAL CREDITOR) 1955
PETITIONER v. MALGONDA ANANDA KANADE (ORIGINAL Nov. 2_2

DEBTOR) OPPONENT.*

L Bombay Agricultural Debtors’ Relief Act, (Bom. XXVIII of 1947), ss. 22,
46—Civil Procedure Code, (Act V' of 1908), O. XXXIV, r. 7—Applica-
tion by debtor for adjustment of his mortgage-debt—Whether accounts
from date of application to date of award can be taken. '

‘A debtor applied under s. 4 of the Bombay Agricultural Debtors’ Relief
Act, 1947, that his mortgage-debt be adjusted. On the question whether
accounts from the date of application to the date of the award could
also be taken,

“ Held, (i) that under s. 22 of the Bombay Agricultural Debtors’ Relief
Act 1947, accounts could be taken only upto the date of the application

*ClVl]. Revision Application No. 553 of 1954.
L—ILR 7—3 .




