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read it as a qualiﬁcatioh or a limitation upon the meanin_g of
the word “workman” or rather as & proviso to what the Legisla-

ture has already indicated earlier in s. 2 (s). That in our opinion

is an entirely wrong canon of construction. The Legislature, in
the first place, gives the meaning of the expression “workman”
-and then, because a certain case does not fall within that defini-
tion, it proceeds to enumerate that case and provides that that
case will also fall in the definition already given of the ex-
‘pression ‘“workman”. Therefore, in our opinion, it would be
‘wrong to confine the case of a dismissed workman to the latter
part of s. 2 (s). In our opinion, the case of a dismissed employee
who wishes to raise an industrial dlspute false directly within the
. -definition of “workman” and it is only in cases where a work-

‘man has been dismissed pending an industrial dispute that we
must look to the latter part of the definition of s. 2(s). In our
opinion, both the Industrial Court and the Industrial Appellate
Tribunal had jurisdiction to decide the dispute with regard to
the two appellants. In our opinion, therefore, with respect, the
learned Judge was in error in holding that the Industrial
Appellate Tribunal had no jurisdiction.

The result is that the appeal must succeed. The order of the
‘learned Judge will be set aside and the order of the Industrial
Appellate Tribunal restored.

- The respondent No. 1 must pay the costs of the appellants
-throughout. Mr. Kantawala’s clients to bear their own costs.

Liberty to.the appellants attorneys to withdraw the sum of
Rs. 500 deposited in Court. o

Attorneys for Appellants: N. szomwalla & Co.

_ Attorneys for Respondents: Little & Co., and Nanu Hormusji
& Co. '

Appeal allowed.
P. M. P '
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Before Mr. Justice - Chainani and Mr. Justice Gokhale.
THE STATE OF BOMBAY (ORIGINAL DEFENDANT NoO. 2), APPELLANT 9.

.KAYASTHA NAGINDAS MANEKLAL AND OTHERS (ORIGINAL PLuN :

TIFFS), RESPONDENTS.*

Bombay Fmance Act (Bom. II of 1932), ss. 22 proviso (2), 21 (7), 21 (2)
—Bombay Municipal Boroughs Act (Bom. XVIII of 1925), ss. 73, 3 (2)
—Assessment of urban immovable property tax—Building constructed
by ‘three cousins as one unit from joint funds—Subsequent partition of
buzldmg between three cousins into three ‘portions—Whether three
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properties could be assessed to urban immovable property tax on the
annual letting value of the bullding as a whole. ’
The plaintiffs, who were cousins, purchased a plot of land and con-

structed a building from joint funds. The portion built upon was subse-

quently partitioned between the three plaintiffs but a strip of land in
front of the building was kept joint for common use. There was a con-
tintious terrace at the top of the building. Three portions of the building,
were, however, shown in the Property Register and Municipal Records
as belonging to different persons. On the question whether the three
portions were parts of one building so that the urban immovable
property tax could be assessed on the annual letting wvalue of the

building as a whole,
Held, that the three portions must be regarded as three tenements in

one building and consequently under the second proviso to s. 22 of the
Bombay Finance Act, 1932, the urban immovable property tax could be
assessed on the annual letting value of the building as a whole.

- Second Appeal from the decision of J. M. Sheth, Extra Assis-
tant Judge, at Ahmedabad, confirming the decision of
J. H. Mehta, Joint Civil Judge, Senior Division, Ahmedabad.

The facts are sufficiently set out in the Judgment.

V. S. Desai, Assistant Government Pleader, for the Appellant.

N. C. Shah, for Respondents Nos. 1 and 2.

‘Chainani J—These are three appeals by the State of Bombay
against the decree passed by the Joint Civil Judge, Senior
Division, Ahmedabad, and confirmed in appeal by the Exfra
Assistant Judge, Ahmedabad restraining the Ahmedabad Muni-
cipality and the State of Bombay “from recovering Urban Im-
moveable property tax from the plaintiffs on the basis of their
properties being considered one building only.” The appeals
have been heard together, as they involve a common point
of law relating to the interpretation of s. 22 of the Bombay

Finance Act, 1932. :
These three appeals arise from three different suits. The

_plaintiffs in these suits are cousins and are owners of three
properties, which form parts of one building. The land, on

which this building stands, was purchased in 1940. The whole
building was built at one time and thereafter it was divided
into three portions, which were given different Municipal Census
Nos. 2347, 2348 and 2348-A. A portion in front of the entire
building -was kept joint for use as a common passage. Each of
these three portions is separately owned and separately assessed
to property tax by the Ahmedabad Municipality. Each portion
has got a ground floor and two upper floors and a separate stair-
case. There is one continuous terrace on the top of the build-

‘ing, but it has demarcating lines. The three properties are

shown as belonging to different persons, the plaintiffs in the
three sufits, in. the Property Register and in the Municipal
records. The plaintiffs’ case is that each of these properties was'
separately assessed for the Urban Immoveable Property Tax
leviable under s. 22 of the Bombay Finance ‘Act up to 1946-47 on
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the annual letting value of that property. In the bills for 1947-48
and 1948-49, the tax was however claimed at the higher rate of
74 per cent on the total annual letting value of all the three
propertles In 1950 the plaintiffs therefore filed three suits, in
which they prayed for injunctions against the Ahmedabad
Municipal Corporation, defendant No. 1 and the State of
Bombay, defendant No. 2 respondents directing them to prepare
separate bills for each property on the basis of its annual letting
value alone. Defendant No. 1 the Municipal Corporation of the
City .of Ahmedabad did not appear and the suits against it were
heard ex parte. The suits were defended by the State of Bombay.
The contention of the State was that all the properties were
parts of one building and that consequently under the second
proviso to s. 22 of the Bombay Finance Act, the Urban Immove-
able Property Tax could be. assessed on the annual letting value
of the building as a whole. This contention has not been accept-
ed by both the lower Courts. The State of Bombay has there-

fore come in appeal.
Section 22 of the Bombay Flnance Act, 1932, is in the follow-

ing terms:

“There shall, subject to the provisions of s. 23, be levied and paid to
"~ the State Government a tax on buildings and lands, hereinafter called
the “Urban Immoveable Property Tax” at such rate not exceeding seven
per cent of the annual letting value of the buildings or land in such area
or areas as may be notlﬁed by the State Government in the official
- Gazette.

Provided that

(1) such tax-shall be levied and paid to the State Government at such
rate not exceeding three and half per cent of the annual letting value of

the buildings or lands not exceeding such amount and in such area or -

areas as. may be. specified by the State Government by notification in
. the Official Gazette. ,

(2) that if any building consists of more than one tenement and such
tenements are separately assessed to the property tax, the urban
immoveable property tax shall be assessed on the annual lettlng value
~ of the building as a whole.

(3) where more than one building or land in the same locality is owned
by the same person, the urban immoveable property tax shall be assess-
ed on the annual letting value of such buildings or lands.

(4) if any building owned by a Co-operative Housing Society or the
members thereof consists of more than one tenement, the urban
immoveable property tax shall be assessed on the annual letting value
of the tenement or tenements owned by, or occupied by each member
separately as if it were a building whether such tenement or tenements
are separately assessed to the property tax or not.”

Under the second proviso to this section, if a building consists

of more than one tenement and such tenements are separately

assessed to the property tax, the urban immoveable property

tax is to be assessed on the annual letting value of the building

as a whole. The expression “Property Tax” is defined in cl. 7

of s. 21. The Act as it stood in 1947 defined the property tax, in
L—ILR 1—3
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the City of Ahmedabad where the suit properties are situated
to mean a tax or rate on buildings or lands or a tax or rate in
the forms of such tax or rate on buildings or land levied under
the Bombay Municipal Boroughs Act, 1925. Under s. 73 of the
Bombay Municipal Boroughs Act, any Borough Munlc1pahty:
may impose a rate on buildings or lands or both situated within
the municipal borough. This section also empowers the Muni-
mpahty to impose a general water rate or a special water rate
in the form of a rate assessed on building and lands. From
the provisions of the Municipal Boroughs Act relating to the
preparation of the assessment list and the persons primarily
liable to pay the municipal tax, it appears that the Municipality
recognises each property separately owned as a separate build-
ing for the purpose of assessing the municipal tax. This, how-
ever, cannot be the basis for assebsing the urban immoveable

_property tax, for the second proviso to s. 22 expressly states that

this tax shall be assessed on the annual letting value of the
building as a whole, if it contains tenements which are separa-
tely assessed to the municipal tax. The properties of the three
plaintiffs are separately assessed to property tax. The question
for consideration therefore is whether they are three buildings
or whether they are three tenements in one building within
the meaning of the second proviso to s." 22 of the Bombay

- Finance Act. The answer to this will depend on the meaning to

be given to the words “building” and “tenement” used in this
proviso.

Clause (2) in s. 21 of the Bombay Finance Act states that
“pbuilding and lands” have. the same meamng as they have in
the corresponding Municipal Act, which in this case was the
Bombay Municipal Boroughs Act. Clause (2) of s. 3 of the latter
Act states that the word “building” shall include any hut, shed,
or other enclosure whether used as a human dwelling or for any
other purpose, and shall also include walls, verandahs, fixed -
platforms, plinths, doorsteps and the like.. This definition is not
therefore of much assistance in determining the meaning to be
given to the word “building” used in the second proviso. The
word “tenement” is not defined either in the Bombay Finance
Act or in the Bombay Municipal Boroughs Act. According to

the Webster’s dictionary, this word has more than one meamng
It is defined as:

“(1) that which is the subject of tenure, hence lands or any of the
various forms of incorporeal property treated like land, held by a-person -
of another, whatever the nature of the tenant’s interest therein, or held
as owner;

(2) hence (a) a dwelling house, a rented house or one 1ntended to be
rented.

(b) an apartment or suite or set of rooms used by one family;
- (3) dwelling, abode;. inhabitation.”
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In Stroud’s Judicial Dictionary also various meanings of this
word are given: In note (7) it is stated, “ ‘tenement’ sometimes
receives its popular meaning of ‘house’. The common people
still use the word, as in the days of Blackstone, to mean a house,
or it may, even now, sometimes be the equivalent of ‘dwelling
house’”. And in note 19 cases are cited in which the word
“tenement” in the expression “house or tenement” was inter-
preted to mean “a part of a house so structurally divided and
separated” as to be capable of being a distinct property or a
distinct subject of a lease”. In Wharton’s Law Lexicon, it is
stated that local authorities some times refer to separately rated
parts of houses or flats as tenements. The word “tenements”
does not therefore necessarily imply that the property must be
let. or intended to be let. It may also mean a house or a part
of the house, which is occupied by one family. In the 4th pro-
viso to s. 22 of the Bombay Finance Act, the words used are
“tenement or tenements owned by, or occupied by each member
separately”. The word “tenement” as used in this proviso there-
fore means a house or a part of a house which is separately
owned or which is occupied separately. It does not mean a
house or a part of it which is let. The ordinary rule of inter-
pretation is to give the same meaning to the same word, when
it is used in different parts of an enactment. The word “tene-
ment” should therefore be given the same meaning both in
the second and the fourth provisos and if this is done, the
word “tenement” in the second proviso must be held to mean
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a house, apartment, suites of rooms or a room, which is separa-

tely owned or which is occupied as a separate unit.

The lower appellate Court has held that the second proviso

| applied only when the different tenements are owned by the
same person. No such words of limitation are contained in the
proviso. We do not also think that the legislature could have

intended to limit the proviso only to cases, where all the tene-

ments belong to the same persons. An illustration will probably
make this clear. Let us consider the case of a house, which has

a ground floor and some upper floors. This is originally occupied

by one family. It is therefore, regarded as one building and so
-assessed to Urban immoveable property tax. Subsequently, it
is partitioned between different members of the family, one
of whom is allotted the ground floor, another the first floor and
so on. According to the view taken by the learned Judge, each

of the floors would then be a separate building. This will be.

contrary to .the meaning ordinarily given to the word “build-
ing”. Such an inferpretation will also defeat the object of the
Legislature in enacting the second proviso.

That the Legislature intended that the tenements separately
owned should also come within the scope of the second proviso
is also clear from the 4th proviso, which is really an exception
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to the 2nd and 3rd provisos to s. 22. This 4th proviso states
that if any building owned by a Co-operative Society or the
members thereof consists of more than one tenement, the tax
shall be assessed on the anual letting value‘of the tenement or

‘tenements owned by or occupied by each member separately,

as if it were a building. In this proviso the Legislature 'has
therefore laid down that where there are several tenements in a
building belonging to a Co-operative Society, which are owned
by different persons, the tax should be assessed on the letting
value of each tenement separately. It would not have been
necessary to enact this proviso, if the second proviso was appli-
cable only to tenements belonging to the same owner. The fact
that the Legislature considered it necessary to enact this 4th pro-
viso also shows that in order that different tenements may be
regarded as one building for he purposes of the second proviso,
it is not necessary that they should be owned by the same
person.. -

The rate of urban immoveable property tax increases with
the letting value of the property. In exercise of the powers con-
ferred upon it by s. 29, the State Government has remitted the
tax on properties, the annual letting value of which is below
certain prescribed amounts. In the case of properties situated
in Ahmedabad, the exemption limit is Rs. 200. If therefore
different tenements or properties are treated as one building,
the tax on each would be higher than what it would be if they
are regarded as separate buildings. Mr. Shah has urged that the
Legislature could not have intended that a person should become
liable to pay the tax or to pay it at a higher rate merely because
his property happens to form part of a larger property or
building. But this is exactly what the Legislature seeks to do
in the second proviso. The Legislature also probably wanted to
prevent the evasion of the tax by one property being divided
into several units and tenements and a claim being then made
that the tax thereon has been remitted or that each should be
assessed separately on its letting value alone.

In our opinion, the question Whether different tenements do
or do not form one building is a question of fact, which must
be decided in each case on its own facts. If three buildings are
put up at the same time on three: adjoining plots by three
different persons, they would not constitute one building,
merely because they were constructed at the same time or
because they have common dividing walls. On the other hand,
if a building is constructed on a plot originally owned by one
person, occupied as one unit and taxed on that basis, it would
not cease to be one building, merely because it is subsequently
partitioned or because a part of it is sold and separately owned.

So far as the present case is concerned, the evidence shows
that the plot, on which the three suit properties stand, was



- Bom. BOMBAY 'SERIES 37

purchased as a single plot in 1940. The three suit propertles
were also constructed as one unit at the same time from joint
funds. They have also one continuous terrace. The built portion
of the plot was subsequently partitioned between the planitiffs
in the three suits, but a strip of land was kept joint for common
use. On these facts, in our opinion, the three suit properties
must be regarded as three tenements in one building.

The appeals must therefore, be allowed. The decrees passed
by the trial Court and confirmed in appeal by the Extra Assis-
tant Judge are set aside and the suits will be dismissed. In the
circumstances of these cases, we direct that the parties should
bear their own costs throughout.

Appeals allowed.
K. B. 8.

APPELLATE CIVIL

Before Mr. M. C. Chagla, Chief Justice and Mr. Justice Desai.

M. D. THAKUR, PerITioNER v. THE LABOUR APPELLATE TRIBU-
‘NAL OF INDIA AT BOMBAY AND ANOTHER, RESPONDENTS.*

Certiorari, writ of—Constitution of India, arts. 226, 227—Labour Ap-
pellate Tribunal granting permission to retrench workmen—High
Court quashing the order of the Tribunal on a writ of Certiorari—Tri-
bunal granting permission again to retrench workmen—Whether
Tribunal competent to do so after once its order is quashed—DNature
and scope of Certiorari—High Court’s powers under art. 227.

The writ of Certiorari is a high prerogative writ which enables the
High Court, a Court of Record, to correct the orders and decisions of
inferior Courts and Tribunals discharging judicial functions. But the
High Court does not act as a Court of appeal -and does not substitute its
own order on the merits of the case for the order which it quashes. 1f
the order is quashed, the inferior Court or Tribunal is left at large to
pass any proper order in the light of the decision of the High Court.

Under art. 227 of the Constitution, on the other hand, the High Court
exercises a supervisory jurisdiction and although it is loth to interfere
lightly with the decisions of Courts and Tribunals which are final by
law, it has the power not only to quash an order made by the Court or
Tribunal but to pass a substantive order in place of the order so
quashed.

Mahomed Usman Rahimtoola v. The Labour Appellate Tmbunal’” re-
ferred to.

Special Civil Apphca’uon agamst an order passed by the
Labour Appellate Tribunal, at Bombay.

On May 27, 1955, Ruston and Hornsby (India) Ltd. (Respon-
dent No. 2) made an application to the Labour Appellate Tri-
‘bunal at Bombay, under s. 22 of the Industrial Disputes Act,

‘% Special Civil Appication No. 1507 1955.
1. (1952) 54 Bom. L. -R. 513.
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