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-was right in holding that the application made by the Phaltan
Bank is barred by limitation under art. 181. Mr. Madbhavi has

1953

THE

strenuously contended that this view would be inequitable and _PHaLTan

~would work hardship against the creditor. Mr. Madbhavi

ANK L'rn.
v.

points out that if an appellant files an appeal and obtains time BABURAO

for paying court fees and ultimately fails to pay the court

PPAJIRAQ

fees, the respondent it sometimes tempted not to make an Gajendra-

. application for a final decree and the default of the appellant
ultimately works out to the prejudice of the respondent. In
the present case, there is no doubt that the irregular. manner
in which this appeal has been dealt with by the High Court
at Phaltan has resulted in prejudice to the appellant. But
these consideratidns, in .our opinion, have no relevance when
we are dealing with_a question of limitation. Besides, it was
perfectly open to the appellant to have applied for a final
decree in spite of the fact that the mortgagors had preferred
an appeal. That is a step which any mortgagee-decree-holder
should and can adopt to save his interest. 'If the appellant
did not adopt this course, he cannot wholly blame the res-
pondents for the present unfortunate result.

. The appeal, thefefore, fails and must be dismissed with costs.

Appeal dismissed.
' M. W. P.

APPELLATE CIVIL

Before Mr. M. C. Chagla, Chief Justice and Mr. Justice Shab,
RATILAL PANACHAND GANDHI v. STATE OF BOMBAY.®
Bombay Public Trusts Act (XXIX of 1950), ss. 64, 6B, 18, 31, 32, 34,
35, 36, 37, 44, 47, 48, 50 (e), (g), 55, 56, 57, 58, 59 and 62 to 66—

Bombay Public Trusts Rules, rr. 32 and 42+—Whether provisions of
Act contravene any fundamental rights—Constitution of India, arts. 25,

* Civil Application No. 8380 of 1952 with Mis. Application No. 212 of

1952.

t The relevant provisions of 42, Charity commissioner
Rules 32 and 42 of the Bombay shall not accept— )
Public Trusts Rules are as fol- )
lows: (i) any trust for religious pur-
32. (1) Every Public Trust poses which involves the exer-
shall * pay .annually to the - cise by him as trustee of any
Public Trusts Administration religious observance or ceremony
Fund on or before June 30, out or the decision of any questxon
of its property.or funds a con- as to the religious ~merit or

tribution at the rate of 2 per character of any 1nd1v1dual or

cent. of its gross annual in- institution...
come.... -
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. 26, 199, 266, Seventh Schedule, List. III, entries. 10, 28, 47—Freedom

- of religion and freedom to manage religious affairs guaranteed by
arts. 25 and 62— ‘Religion’ in arts. 25 and .26, what constitutes—Whe-
_ther provisions of Act dealing with administration of property be-
longing to religious denomination. contravene art. 26 (b)—Whether pro-
visions of Act levying contribiition from the public trusts, beyond the
competence of the State Legzslature-Whethe’r ‘the said levy is a tox
or a fee-Tests to determine whether levy is tax or fee.

. The Bombay Public Trusts -Act, 1950, does not contravene arts. '25 énd
26 of the Constitution of India which guarantee the freedom of religion
and the freedom to manage religious affairs.” :

The religious freedom which has been safeguarded by the Constﬂ:u—
tion is such religious freedom as may be enjoyed in a secular state. It
is not every aspect of religion that has been safeguarded nor has the
Constitution provided that every religious activity shall not be interfered

 with. The word “Religion” as used in arts. 25 and 26 must be con-

strued in its strict and etymological sense. Whatever binds a man to

. his Creator or his conscience and whatever moral and ethical principles

regulate the lives of men, constitute ‘religion’ as understood in the Con-
stitution. The secular activities of a religion—its secular aspects do not
constitute ‘religion’ as understood by the Constitution.

The Bombay Public Trusts Act, 1950, is not a law dealing with -
religion; it deals with property and is concerned with the administration
of property. The right to administer property which is guaranteed to a
religious denomination or any section thereof under art. 26 (d)-is not
an unqualified right. The rights specified in-art. 26 are subject to public -
order, morality and health; the right to rel1g1ous freedom is qualified
by the expression ‘in accordance with law’. Therefore art. 26 clearly
contemplates the right of the State to make laws with regard to the
administration of property owned and acquired by religious denom_ina-
tions or any section thereof. So long as a religious denomination or any
section thereof administers its property in accordance with such law
that right alone is protected under art. 26 (d). Therefore, it is not open
to a religious denomination- or any section thereof to complain under
art. 26 that its fundamental right has been interfered with by the Legis-
lature by passing a law dealing with administration of property belong-
ing to the religious denomination or any. section thereof.

The Bombay Public Trusts Act, 1950, does not contravene art. 26, cl- (b)
because what is safeguarded under that sub-clause is the right of a
religious denomination to manage its own domestic affairs provided those
affairs only refer to matters of religion. Where a religious denommatlon
is managing its own affairs connected with property, it cannot be said
that they are affairs in matters of religion Views of a.religious denomi-
nation in ‘regard to property do not constltute a part of religion as
understood by the Constitution.

Section 56 of the Act which gives power to the Court to apply the

cy-pres doctrine does not contravene any fundamental right.

'Section 44 of the Act under which the charity commissioner may be
appointed ‘as trustees does not contravene any fundamental right regard-

ing rehgtous practice ‘in view of sub-s. (4), cl. (e) of the said “section
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" which provides that the Court shall have regard to the custom and

§

usage of the trust and especially in view of r. 42 framed under the Act.

The contribution which the public' trusts have to pay to the Public
Trusts Administration Fund under s. 58- of the Act does not constitute
a tax but is a fee and therefore the State Legislature was competent
to enact the .provisions under entry ‘47 in List - IIT of the Seventh
Schedule to the Constitution.

In order to decide whether a levy is a tax, the real test is whether
the levy is made for the purpose of raising public revenues; such levy
when collected must form part of the public revenues of the State; it
must be intended to be spent for Government purposes. Where the levy
is imposed with an obligation on the Government to return a quid pro
quo, it .is not_a tax in other words the levy must not be for services
rendered by the Government and to be utilised in connection with those
services. It is not necessary that the services to be rendered by the State
should be at the request of those who require those services. The very
essence of the tax is thit it could be used by Government for the whole
public for any purpose connected with the administration of the State.
A levy raised and earmarked for a specific purpose and made for ser-
vices rendered, is 'a fee, not a tax. -

Sri Shirur Mutt v. Commr. H. R. E. Board™ and Lower Mainland

Dairy Products Sales Adyustment Committee v. Crystal Dairy, Ltd,®
- d15t1ngu15hed

Gadadhar Ramanug Das v. Province of Orissa,® referred to.

Under s. 60 of the Act it is not open to the Government by a general
or special order to divert the Public Trusts Administration Fund and
apply it for general Governmental purposes. The general or special order
which the Government may issue can only be within the ambit of s. 60.
It may deal with the mode of the application of the fund, but that ap-
plication itself cannot be altered and that application must be restricted
to payment of charges for expenses incidental to the regulation of public

trusts and generally for carrying 1nto eﬁ'ect the prov1smn of the Act.

In testing the validity of a Statute it is not proper to assume that
those who are entrusted with carrying out the provisions of the.Statute
will act- arbitrarily, capriciously and without regard for feelings of the

people and the public. On the contrary it should be assumed that res-
.ponsible. officers act with responsibility and that the objects of the Act

will be carried out in the spirit in ‘which "they .were conceived by the
Legislature. A provision- must be held unconstitutional wherever there
is a possibility of administrative or executive action contravening the

fundamental rights of a citizen; but when the most important decisions.

which could be faken under the statute are not executive or.administra-
tive decisions but judicial ones, there is an ample safeguard against the

possibility of any such _contravention.

Application under art. 226 of the constitution.
©((1952) 1 M. L. J. 557._ o ™(1933) A. C. 168.

®) (1950) A. I. R. Orissa 47,

1952

RATILAL
PANACHAND
V.-
STATE
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1952 One Ratilal (petitioner in Civil Application No. 880 of 1952)
Rarar, Was the manager and trustee of a Jain Derasar which was a
PANACHAND pubhc temple open-to all members of the Jain Swetamber
Srars  Murtipujak Community. The Derasar was situated at Vejalpur
in the Panch Mahals District. . The properties belonging to
teh Derasar consisted of the temple, a buidling, cash, ornaments
for the idols and other moveables. These properties, worth
about Rs. 5 lacs, were acquired by contributions from members
of the Jain Swetamber Murtipujak * Community residing all
over India, from offerings and gifts made at the Derasar, from
moneys realised for performance of religious ceremonies and
from contributions made for specific purposes considered to be
religious, pious and charitable according to the faith of the
Jains. All the properties were utilized only for the mainten-
ance and upkeep of the Derasar and the-worship of the idols
and for performance of different religious ceremonies and -for

the propagation of Jain faith and religion.

As the Derasar fell within the definition of a “public trust”
as defined in the Bombay Public Trusts Act, 1950, the petitioner’
filed the present application submitting that the said Act and
particularly ss. 18, 31, 32, 34, 35, 36, 37, 44, 47, 48, 50 (e) and (g),
55, 56, 57, 58, 59, and 62 to 66 of the Act and r. 32 of the Bom-
bay Public Trusts Rules, were ultra vires, illegal, void, inope-
rative and of no effect. ‘

~ The petitioner prayed, inter alia, for the issue of a writ in
the nature of a mandamus, or a direction or order under art. 226
of the Constitution .against the State of Bombay, the Charity.
Commissioner, Bombay, and the Assistant Charity Commissioner
for Baroda region, ordering and directing them to forbear from
enforcing the Act and the provision for registration of the said
trust and from proceeding to recover the contribution in res-
pect of the trust. :

The petitioners in Miscellaneous Application No. 212 of 1952
were the trustees of certain funds and immoveable properties
belonging to the Parsi Panchayat Funds and Properties in
Bombay. . The funds and properties were held in trust for the
benefit of the Parsi community and for the purpose of carrying
out several objects religious and charitable. The petitioner filed
the present application submitting that the provisions of the
Act interfered with the freedom of conscience of the public and
with their right freely to profess practice and propagate religion
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as well as with their right tomanage' their own affairs in
matters of religion and to administer trust property.
~ Both the applications were heard together.
~ Civil Application No. 830 of 1952.
Sir Jamshedjz Kanga, with' B. Somayya, S. T- Karani.

N. A. Kapsi and H. K. Shah, for the petitioner.

M. P. Amin, Advocate General, with G N. Joshi, with thtle
& Co. for the respondents. v

T\/I1sce11aneous Application No. 212 of 1952.

Sir Jamshedji Kanga, with H. D. Banagz for the petltloners

M. P. Amin, Advocate General with G. N. Joshi, for the res-
pondents.

Chagla C. J. These two petitions before us challenge the

constitutionality of certain provisions of Act XXIX of 1950 .

which is the Bombay Public Trusts Act. In the first petition
the petitioner is a Swetamber Murtipujak Jain and a resident
of Vejalpur in the Panch Mahals District and the petitioner is

1952

—

RATILAL
PANACHAND

R
STATE

Chagla
C. J.

the Vahivatdar of a Jain Derasar situate in that place. In the -

second petition the petitioners are the Trustees of the Parsi
Panchayat Funds. Both the petitions challenge the Act on
more or less identical grounds. It would be perhaps better if

we first deal with the petition presented by the Vahivatdar of

the Jain Derasar. Before we do so it would be perhaps advi-
sable to look at the object with which the Act was passed and
'its main provisions. .

The Act was passed to regulate and to make better provision
for the administration of public religious and charitable trusts
in the State of Bombay. Chapter II of the Act sets up the
establishment which consists of a Charity Commissioner and
Deputy and Assistant Charity Commissioners. Chapter III
deals with what are charitable purposes and it provides that
public trusts will not be void on ground of uncertainty.
Chapter IV deals with registration of public trusts. Chapter V
deals with accounts and audits. Chapter VI deals with control
and-the control is to be exercised by a power of inspection and
supervision conferred upon the officers and also by reports to

be made by the auditor and the explanation to be obtained from’

the trustees on the report of the auditor. Chapter VII deals
with the functions and powers of the Chamty Commissioner.,
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1_9_5i The Charity Commissioner is constltuted a corporatlon sole, he
Rarmar 1S given the power to act as a trustee of public trusts, the con-
PANACHAND sent of the Charity Cemmissioner .is required for the institiition
STATE of a suit in relation to a public charity corresponding to s. 92
Cha of the Civil Procedure Code, and. there is also provision for the
gla

C..J. application of the cy-pres doctrine which has been given a con-
siderably extended form and shape.” Then Chapter VIII deals -
with a special fund which is set up under the Act which is call-
ed the Public Trusts Administration Fund. Chapter IX deals
. with the appointment and qualification ‘of assessors.
Chapter X deals with offences and penalties. Chapter XI is
procedural and deals with jurisdiction of Courts and appeals.

And Chapter XII deals with miscellaneous matters.

- Broadly speaking, certain provisions of the Act are challeng-
ed on the ground that they contravene two articles of the con-
stitution and those two- articles are Articles 25 and 26, and the
.contention on behalf of the Jain Derasar is that the properties
of 'this Derasar are held in trust for a specific purpose and these
propertles are looked upon as Dev. Dravya and can .only be
utilized for a specific purpose and that is for the temple and the
idols belonging to the temple, and it is urged in the petition
by the petitioner that it is an important and fundamental tenet
of the Jain religion that when properties are held in trust.for
‘the specific purpose of being utilized for the temple and the
idol, the properties or the income thereof cannot be diverted to
any other purpose. The petitioner says that this is not a matter
of usage or practice, but it is part and parcel of their faith and
by enacting certain provisions of the Act the Legislature has
interfered with their religion. The other objection, = broadly
speaking, taken to the provisions of the Act is that the Act
makes it possible for a non-Jain to become a trustee of a Jain
Derasar, and again it is urged that it is contrary to the tenets
of the Jain rehglon for any non-Jain to be a trustee of
a Derasar or a non-Jain to be associated in the administration
of ‘a Derasar. I shall presently examine the spemﬁc sections
which are challenged, but before I do that it is necessary to
look at Articles 25 and 26 and to consider what these Articles
provide and what fundamental right they safeguard. :

It may be said that both Articles 25 and 26 deal with re11g1-
ous freedom, but as I shall presently point out religious’ free-
dom as contemplated by our Constitution is not an unrestrict-
ed freedom.. The religious freedom'w'hich has been safeguard-
ed by the Constitution is religious freedom which must  be
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‘envisaged in the context of a secular State. Tt is not - every 1952
aspect of religion that has been safeguarded, nor has the Constitu- RATTLAL
tion provided that every religious activity cannot be interfered PANACHAND
with. “Religion” as used in arts- 25 and 26 must be con- grarg
strued in its strict and etymological sense. Religion is that —
~which binds a man with his Creator, but Mr. Sommayya on C[;‘f‘g}f‘
behalf of his client says that as far as Jains are concerned

they do not believe in a Creator and that distinction would not
~apply to the Jains. But-even where you have a religion which

does not believe in a. Creator, every religion must believe in

a conscience and it must believe in ethical and moral precepts. :
Therefore whatever binds a man to his own conscience” and
whatever moral and ethical principles regulate.thelives of -

men, that alone can constitute religion as understood ‘in the
Constitution. A religion may have many secular activities, it

may have secular aspects, but these secular activities and asp-

ects do not constitute religion as understood by. the Constitu-

tion. There are religions which bring under their -own cloak,
every human activity. _There is nothing which a man can' do,
" whether in the way of clothes or food or drink, which is not
cons1dered a rehglous activity. But it would be absurd to
suggest ‘that a’ Constitution for a secular State ever intended

that every human and mundane activity was to be protected
~ under the guise of religion, and it is therefore in interpreting
religion in that strict sense that we must approach arts. 25 and

96. Article 25 protects religious freedom as far as individuals
are concerned. The right is not only glven to the citizens of

- India but to all’ persons, and the right is to~ profess, practice

and propagate religion. But here again the right is not an
unrestricted right. 1t is a right subject to public order, mora-

lity and health, and furtier it permits the State to make any

law regulating or restricting any economic, financial, political

or other secular activity although it may be associated - with
religious pract1ce, and there is a further right given: to the

State and that is that the State can legislate for social welfare

and reform even though in doing so it may interfere with the
'prOfeSSIOH, practice and propagation of religion by an indivi-

dual. When we turn to Article 26, it .does not. deal with the_

rights of an individual or of a citizen. It deals with the right

of a rehgmus denomination or a section of a religious denomi-
nation. Therefore what Article 26 does is to protect and safe-

guard collective rights in contrad15t1nct1on to individual rights
safeguarded by Article 25 and the r1ghts that are safeguarded
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are to be found in sub-cl. (a), (b), (c) and (d). Mr. Sommayya’s
contention is that the present case falls under sub-cl. (b) and the-
legislation is an attempt at interfering with the right of the Jains
to manage its own affairs in matters of religion. I am not at all
sure that reading the petition as a whole it is a petition on behalf
of a religious denomination or any section thereof. The very
fact that the petitioner is at pains to point out what the religious
tenets of Jains are goes to show that reliance is placed more on
art. 25 than on art. 26, and the grievance of the petitioner is not
so much on behalf of any denomination or any section thereof
but rather on behalf of every Jain and the grievance is that the
right “of every Jain to profess and practice his religion has been
interfered with. But even assuming that art. 26 applies and
that the petitioner is before us on behalf either"of the Jain com-.
munity as.a whole or of that particular sectlon in Vejalpur
which is interested 1n the management of the Derasar situated
there, the question is’what is the proper interpretation that we .

‘must place on art. 26. It will be noticed that sub-cl. (c) of art. 26

gives the right to a religious denomination or any section
thereof to own and acquire moveable arid immoveable property
and sub-cl. (d) provides that it has the right to administer such
property in accordance with law. . Therefore the right to admini-
ster property given to a religious denomination or any section
thereof is not an ungualified right. Apart from all the rights
in Article 26 being subject to public order, morality and health,
as far as this particular r1ght is concerned that right is quali-
fied by the expression ‘in accordance with law.” Therefore,
this right clearly contemplates the right of the State to make
laws with regard to the administration of property owned and
acquired by religious denominations or ary section = thereof.
All that is protected is. that so long as a religious denomination
or any section thereof administers its property in accordance
with such law as the State Legislature has passed, that right
should not be interfered with. Therefore it is not open to a
religious denomination or any section thereof under Article 26
to complain that its fundamental right has been interfered with
if the Legislature were to pass a law dealing with administra-
tion of the property belonging to the religious denomination or
any section thereof, and in my opinion there can be no doubt
that the substance of the law with which we are dealing is not:
a law dealing with religion but it deals with property and it is
concerned with the administration of property. In my opinion
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the case cannot fall under sub-cl. (b) because what is safeguard- 1952 -
ed under that sub-clause is the right of a religious denomination RATILAL
to manage its own domestic affairs provided those affairs only PaNacHAND
refer to matters of religion. What was obviously = contemplat- Srfim
ed was that when a religious denomination is dealing with —
things like dogmas, things like religious ceremonies, things Cé‘f’g}f‘
like matters concerning its own day to day affairs, the State -
should not interfere with those matters. But when you have

a case where the religious denomination is managing its own

affairs connected with property, it cannot be said that those are

affairs in matters of religion unless we accept the extended
meaning that Mr. Somayya wants to give to the expression
“religion.” = Any views that a religious congregation or a religi-

ous denomination may hold with regard to property cannot
constitute those views,a part of religion as understood by the
Constitution. The Whole of Mr. Sommayya’s case is that, be-

cause the Jains think that certain rel1g10us efficacy or certain
religious qualities attach fo certain property the State cannot

deal with that property. The answer to that is that although

in its wide sense it may be part of Jain religion, in the consti-
tutional sense it is not a part of religion but it is a part of the

secular aspect of religion, and #t has something to do with
administration of property which the Constitution has not
safeguarded and with regard to which the Legislature is per-

fectly competent to leglslate

Now, the sections challenged by the petitioner are ss. 18, 31,
32, 34, 35, 36, 317, 44, 47, 48, 50 (e) & (g), 55, 56, 57, 58, 59 and 62
to 66. But Mr. Sommayya has very properly grouped these
under various heads and has challenged them on certain prin--
ciples and so it is not necessary to examine or scrutinize each
section separately. The first attack made by Mr. Sommayya. is
against the sections which have extended the cy-pres doctrine.
The cy-pres doctrine is by no means a new doctrine. It° was
well known in England and the Courts of Equity and our
Courts also administering equity have applied to trusts coming
up before them this particular doctrine. But the objection of
Mr. Sommayya is to the extension of that doctrine and accord-
ing to him that extension results in the Jain vreligion being
interfered with. Section 55 provides that if at any time the
Charity Commissioner is of opinion that the original object
for -which the public trust was created has failed, or the in-
come or any surplus balance of any public trust has not been
utilized or is not likely to be utilized, or it is not in public in-
terest expedient, practicable, desirable, necessary or proper to
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1952 - -carry out wholly or partlally the original intention of the
Rarmar author of the pubhc trust or the object for which ‘the public
PANACHAND trust was created and that the property or the income of the

public trust or any portion thereof should be applied to any

other charitable or religious object, then the power is given to
_ the Charity Commissioner to ask the trustees to apply to the
" Court or failing them to apply to the Court himself; and un-
der s. 56 the power is given to the Court to * dispose of the
application and to decide whether the trust should bé admini-
stered by this extended- cy-pres doctrine. What is pointed out-
is that the power of the Court is so wide that the Court in
giving the "directions may consider what is expedient, practi-
cable, desirable or necessary in public interest and that the

_Court may apply the property or the income of the public

“trust to any other charitable or religious object, and the

apprehension that the Jains feel is that the property or in-

come of this Derasar, which according to the Jain religion can
only be applied to the specific purposes already mentioned,

‘may under this extended cy-pres doctrine be applied to some

other charitable or religious object. It will be noticed that it

is not by an administrative order or an executive fiat that the
object of the trust can be altered. The greatest - safeguard
that is vouchsafed to the subject is the judicial safeguard and
it is only a Court of law, after a judicial inquiry and coming
to a judicial decision, that can apply this extended cy-pres doc-
trine and in doing so it must in the first place, as far as possi- -
ble, give effect to the original intention of the author of the
public trust or the object for which the public trust was
created. It is only when the Court comes to the conclusion
that the intention' or object is not wholly -or partially expe-
dient, practicable, desirable or necessary in public interest
that the Court may direct that the property or incomie of the
public trust or any portion thereof ' be applied cy-pres to any
other charitable or religious object. It is difficult to see how

a judicial decision that a particular trust should be administer-

ed cy-pres can contravene any fundamental rlght of the peti-

tioner.

We might briefly look, at .the other sections which have been
challenged in this petition. Section 18 deals with the registra-
tion of public trusts and it makes it obligatory upon the trustee
of every public trust to which the Act has been applied to
make an application for the registration of the trust of which
he is a trustee. Section 31 is a bar to suits and if provides

STATE

- Chagla
C. J.
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that no suit to enforce a right on behalf of the public trust 1952
which has not been registered under this Act shall be heard Rarmar
or decided in any Court. This is a further compulsion upon PANACHAND
‘the trustees of public charitable trusts to  get themselves sTATE
registered. Section 32 makes it obligatory upon the trustees of C@a
public trusts which have been registered to maintain regular ¢. J.
accounts. Section 34 casts the duty upon every auditor audit-

ing the accounts of a public trust to prepare a balance sheet and
income and expenditure account and to forward a copy of the

same to the officers under the Act, and it is also the duty-of

the auditor to specify in this report all cases of irregular ille-

gal or improper expenditure and other contraventions against

the Act or against the administration of the. trust. . Section 35
provides for the investment of public trust mgney. Section 36

deals with alienatior® of immoveable property and it perrmts
alienation only with the previous sanction of the Charlty
Commissioner. Section 37 provides that the Charity Commis-

sioner and the other -officers shall have power to enter on and
inspect or cause to be entered on and inspected any property
belonging ‘to a public trust, and it also deals with other powers

“of these officers, of inspection and supervision. Sections 44 and

47 deal with appointment of Charity Commissioner as a trustee

of a public tryst and the objection to these sections is- that it

makes possible the association of a non-Jain with the adminis-
tration of a Jain religious trust. I have dealt with these
sections in detail later. Section 48 provides for levy of adminis-

trative charges in cases, where the Charity Commissioner

is appointed a trustee. Section 50 takes. the place of s. 92 of

the Civil Procedure Code, and the two sub-sections challeng-

ed are sub-ss. (¢) and (g). Sub-s. (e) provides that the Court

may grant a relief with regard to a declaration as to what pro-
portion of the trust property or of the interest therein shall be
allocated to any particular object of the trust, and sub-s. (g) pro-

vides that one of the reliefs which may be asked for in a suit

under s. 50 is for the settlement of a scheme or variations or
alterations in the scheme - already settled. Sections 62 to 65

deal with assessors. Sub-s. (3) of s. 62 provides that in prepa-

ration of the lists, regard shall be had to the property, charac-

ter, education and religion of persons whose names are entered

in the list of assessors.- Section 65 provides that in any inquiry
relating to a public trust which is for the benefit of the mem-

bers belonging to a particular religious denommatmn the
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1952 assessors chosen shall, as far as may be practicable, belong to-

Rarmar  the said religious denomlnatlon Sectlon 66 is the penal sec-
PANACHAND tion. . . .

ST“E Now, when one looks at all these sections which are challeng-

~ Chagla ed, it will be clear that these sections deal with the admini-
stration of public trusts. The ob]ect of providing . these
sections is to see that public religious and charitable trusts in
the State of Bombay are administered in the interest of the
beneficiaries and in public interest because the public is inte-
rested in the administration of these trusts. If what I have said
about the meaning to be given to the expression “religion” in
arts. 256 and 26 is correct, then these provisions cannot be attack-
ed as contravening any fundamental right of the petitioner.. In
my opinion thes¢ provisions have nothing whatever to do- with
religion. Properties settled on trust make it possible for cer- -
tain religious objects to be achieved and it may be that those
objects may be very near and dear to the hearts of those be-
longing to a particular religion. But it is one thing to say that
you are dealing with the administration of the property, and
-it is. entirely a different thing to say that you are interfering
with the objects which the property helps to carry out. There
is no attempt at interfering with the religious purposes or re-
ligious objects. The whole attempt and the whole object is
to see that the properties settled on public and charitable
trusts are properly managed and are properly administered,
that the trustees keep proper accounts, that the trustees ren-
der those accounts, answer questions put to them arising out
of those accounts, and every single provision contained in the
Act is incorporated from that point of view. Therefore, to the
extent that the Act is challenged on the ground that it contra-
Venes arts. 25 and 26 of the Constitution, the petition must fail.

I now come to the other head of the challenge which is much
stronger, and that is that the Legislature was not competent to
enact certain provisions of the Act which deal with the levying
of a fee upon various public trusts, and the sections dealing
with this are s. 57 to start with. That section provides for the
establishment of a fund to be called the Public Trusts Admini- .
stration Fund, and that fund is to be vested in the Charity Coms-
missioner, and sub-s. (2) provides for the sums that arée to be

" credited to that fund. - Section 58 provides that every public
trust shall pay to the Public Trusts Administration  Fund
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annually such contribution on such date and in such- manner 1952
as may be prescribed, and now under the rules framed the R;;;x:u,
contribution fixed is 2 per cent. upon the gross annual income PANACHAND
of every public trust. Certain trusts are exempted in favour
of education and medical relief. Section 60 provides that the
public trust administration fund shall, subject to the provisions
of this Act and subject to the general or special order of the
State Government, be applicable to the payment of charges for
expenses incidental to the regulation of public trusts and gene-
rally for carrying into effect the provisions of this Act. In
this connection two other séctions may be looked at. One is
's.. 6A which provides that the officers under the Act.shall be
servants of the State Government "and they shall draw their
pay and allowances from the consolidated Fund of the State;
and s. 6B which provides that there shall be paid every year
“out of the Public Trusts Administration Rund to the State
Government such costs as the State Government may deter-
mine on account of the pay, pension, leave and other allow-
ances of the officers appointed under the Act.

STATE

Chagla
C.J.:

"Now the interesting and important question that arises for
our determination is whether the contribution 6 be paid by
every pubhc trust under s. 58 constitutes a fee or a tax.. The
competency of the Legislature to enact these provisions depends
upon the contribution being a' fee. If it is a' tax then un-
doubtedly the Legislature would not be competent to enact
these provisions. The position under the Constitution: is that
this particular legislation falls under three entries in List III
of the 7th Schedule to the Constitution,  viz. entry 10 which
deals with trust and trustees, entry 28 which deals with. chari-
ties and charitable institutions, charitable and religious endow-
ments and religious institutions, and entry 47 which deals with
fees in respect of any of the matters in this list, but not includ-
ing fees taken in any Court. It is only if the contribution
under the Act is a fee that the State Legislature - would be
competent to legislate with regard to it, as entry 47 falls in
the Concurrent list and power is given both to the Union Legis-
lature and the State Legislature to legislate with regard to items
falling in that list. If the contribution, on the other hand, is
a tax, then this particular tax is not expressly provided under
any of the entries in the three lists, but both by reason of
art. 248 (1) and by reason of entry 97 in list I the power to
legislate with regard to this tax would be in the Union Legisla-
ture and not in the State Legislature. Before we decide whe-
ther this particular contribution is a tax or a fee we must try
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- and understand clearly what is the difference between a tax

and a fee. In some Constitutions no distinction is drawn bet-
ween a tax and a fee. Tax'is used in its wider concept and
includes a fee. But as far as our Constitution is concerned a
clear distinction is drawn between a tax and a fee. .The very
fact that the power is given to the State Leg1slature to impose
a' fee and the power to imposeé a tax is given ‘to the Union
Legislature itself shows that the Constitution has recognised a
distinction between these two different . impositions.
Mr. Sommayya says that the- first and the most essential
feature ‘of a tax is that it is a cornpulsory - levy, and' that the
element -of compulsion is the most important element in a tax.
According to him .there can never be a compulsion in the case
of a fee. A fee is something voluntary which a person pays
if he wants certain services to be rendeved to him in return
for the fee he pays, and the instances given are of “instances
where licenses are taken out for various things on payment of
a fee, and the contention is that there is no obligation upon a
citizen to take out a license. If he wants a license,  which is
his choice, then only he has got to pay a fee. But what is
pointed out in this case is that there is a compulsion upon every
public charitable and religious trust to register-itself and to
pay the contribution fixed by the Government. It is then
pointed out that another feature of a tax is that the levy is
not commensurate with the services rendéred; that there is no
relationship between what the subject pays and the services
that the State renders to him. Here again it is pointed out
that under this Act a uniform levy is made upon all public
trusts. - No distinction is made between one trust and another
and no question arises as to what services are rendered to one
trust or another. It is further pointed out that the levy is not
uniform but depends upon. the capacity of each trust to pay.
The payment is upon the annual gross income of the trust; it
is not a fixed amount which each’ trust has to pay irrespective
of its income’ and irrespective of its capacity to pay; and
Mr. Sommayya says that these are all features of a-tax and not
of a fee. In my opinion, and as I shall presently point out, the
authorities are clear on this subject, the real test to be applied
in - order to decide whether a certain levy is a fax
or not is to consider whether the levy is made for the purposes
of raising public revenues. The levy when collected must form
part of the public revenues of the State; it must be intended to
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be spent for Governmeéntal purposes. As we have said as long
ago as the time of Adam Smith, there must not be any suggestion
in imposing the levy of the Government returning quid pro quo;
in other words, the levy must not be for services rendered by
Government and to be utilized in connection with those services.
If a section of the public pays a certain levy and if that levy
does not form part of the public revenues and if that levy is
utilized by Government in connection with the services.that the

Government is to render to that section in respect of the levy

paid by it; then it is not a tax because it does not form part of
the public revenues nor is it used for the whole public or for
Governmental purposes. The very -essence of a tax is that it
could be used by Government for the whole public for any pur-
pose connected with the administration of the State. But when
you have a levy raised for a ‘specific purpose, When you have that

levy earmarked for a specific purpose and whén that levy is taken.

for services rendered, then that levy is not a tax but a fee. It

1952
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is argued that it is only when services are required by a sec-.

tion of the public that charging that section of the public for
services to be given to it by Government would constitute a
fee, and it. is pointed out that in this case there is no question

of the trustees wanting these services from Government. It-

is said that these services are thrust upon them, whether they

like it or not. But, as I shall presently point out, it is no longer. -

now necessary that the services to be rendered by the State
should be at the request of those who require those services.
Thé whole concept of the State has changed today. There was

a time when it was thought that the function of the State was

to preserve law and order, and everything else was based upon
the principle of laissez faire. Today the State is a welfare State
and its functions are more varied than they ever were in the
past and there are innumerable instances where the State feels
called upon to render services, whether there is a demand for
those services or not. The State considers the welfare of the
‘public or a section of the public and from that point of view
decides that it is necessary that certain services should be

rendered.

" Now, when we turn to the Act itself, it is clear that the con-

tribution to be paid under s. 58 annually by the public trusts
registered under the Act does not form part of _the . general
revenues of the State. Section 57, as pointed out, establishes

a special fund called the Public Trusts Administration Fund,
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1952 and the fund is vested in the Charity Comrmssmner and every
Rarmar contribution made by registered public trusts form part of
PanacuaND this fund. The purpose for which this fund is to be used and
s'r?:"rn ~ utilized is to be found in s. 60 and that purpose is the payment
Chac of charges for expenses incidental to the regulation of public
agla - . . s

c. J.  trusts and generally for carrying into effect the provisions of
the Act. It is pointed out that this is subject to the provisions

~of the Act and subject to the general or special order of the

State Government, and it is argued that under this section it

would be open to the Government by a general or special order

to divert this fund and apply it for general Governmental pur-

poses. In my opinion s. 60 does not lend itself to that inter-
pretation. The general or special- order -‘which the State
Government may issue can only be within the ambit-of s. 60.

It may deal with the mode, of apphcatlon of the fund, but the
application itself cannot be “altered and that application must

be restricted to payment of charges for expenses incidental to

the regulation of public trusts and generally- for carrying into

effect the provisions of the Act. If the State Government

were to utilize any part of this fund for any purpose which

was' not.within the statute, then the State Government would

be guilty of misuse of public funds. Then emphasis is placed

upon ss. 6A and 6B and it is pointed out that under s. 6A the

salary of the officers appointed under the Act is charged upon

the "Consolidated Fund of the State and therefore it is really

the general revenues of the State which are paying for the
services to be rendered by these officers. But s. 6B makes it

clear that all the moneys that the Government pay to the offi-

cers and which are charged upon the Consolidated Fund
are to be reimbursed by the Public Trusts Administration Fund. -
Therefore in effect and in substance it is the Public Trusts
Administration Fund which is paying these officers for the "
services rendered. Therefore the provisions of the Act make

it amply clear that the contributions made are earmarked for

a particular purpose, that they do not form part of the Conso-
lidated Fund of the State, and that the Fund created is to be
applied for carrying out the provisions of the Act. It may be
pointed out that under our Constitution there is a provision

for a Consolidated Fund which consists of all the revenues

raised by Government. Article 266 provides that all revenues
received, by the Government of a State and all loans raised by

that Government by the issue of treasury bills, loans or ways
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and- means advances and all moneys received by that Govern-'.

ment in repayment of loans shall form one consolidated fund
to be entitled “the Consolidated Fund of the State,” and sub-
cl. (3) of that Article provides that no moneys out of the Con-
solidated Fund of a State shall be " appropriated except in
accordance with law and for the purposes and in the manner

provided in the Constitution. It is only taxes raised and reve-

nues raised for Governmental purposes that form part of this
Fund. ‘But when moneys are received as a result of fees imp-
osed. for a specific purpose and when the fund collected is ear-
marked and set apart, such a fund does not form part of the
Consolidated Fund contemplated under art. 266 and it is clear
that the fund created under s.: 57, viz. the Public Trusts
Administration Fund, is not a part of the Consolidated Fund
of the State. If issalso interesting to refer to art. 199 of the
Constitution which deals with money bills. Certain procedure
has got to be followed with regard to money bills and Article
199 defines what a money bill is; but when we turn to sub-
cl. (2) it provides that a bill shall not be deemed to be a money
bill by reason only that it provides for the imposition of fines

or other pecupiary penalties or for the demand or payment of

fees for licenses or fees for services rendered, or by reason

that it provides for the imposition, abolition, remission, altera--

tion or regulation of any tax by any local authority or body

‘for local purposes. Therefore in the eye of the Constitution

fees either for licenses or for services rendered are not taxes
or revenues which are regulated by money .bills. It is impor-
tant to note that sub-cl. (2) of art. 199 speaks both of fees for
licenses and fees for services rendered. The - first category
may deal with cases where there is a voluntary application for
a license and there is no compulsion to take out a license. The
second category may include not only services rendered at the

request of a section of the public, but even services rendered

compulsorily by the State in the interest of the public.

" Very strong reliance has. been placed by Mr. Sommayya on
a judgment of the Madras High Court in Sri Shirur Mutt v.
Commissioner, Hindu ‘Religious Endowments Board.” A Bench
of the Madras High Court consisting of Mr. Justice Satya-
- narayana Rao and Mr. Justice Rajagopalan were considering the
provisions of -the Hindu: Rehglous Endowments Act,- Madras.
. Under that-Act- too there Was a prov151on for a levy of 5 per

® (1952) 1 M. L 3 55T,
Lmo—-ILR 12—-—2
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cent. of the income of a religious institution, and the questron
that the Bench had to consider, among other questions, was ,
whether this levy constituted a tax or a fee, and the Madras

- High Court came to the conclusion that it was a tax and not a

fee and the Madras State Legislature was not competent to
enact the provision with regard to the imposition of the tax.
In considering this question the learned Judges have  cited
with approval the definition of Professor Bastable of what a
tax is and Professor Bastable’s definition is: “A tax is a com-
pulsory contribution of the wealth of a person or body of

persons for the services of the public powers,” and Mr. Soma-

yya emphasises the fact that it is a compulsory contribution
which goes to make a levy a tax. In my opinion—and that is

“horne out by the other authorities to which I shall presently

refer—it is not so much the, element of compulsion which is
emphasised by Professor Bastable, it is rather the fact that
the contribution is for the services of the public ~ powers, not
for any specific purpose but for public powers at large; and
the learned Judges do -emphasise the fact that this particular.
levy made by the Madras Government was a compulsory con-
tribution, that it was a uniform contribution, that the services
of the Government and the officers did not bear a direct rela-
tion to the levy imposed; but they do point out that neither

“the compulsory nature of the levy nor the uniformity of the

levy does not by itself or even cumulatively help in deciding
the question whether the contribution is a tax or is only a fee,
dnd when we look further on in the judgment it is clear that
the view taken by -the learned Judges was that the levy imp-
osed by this Act would form part of the Consolidated Fund
and the payment of salaries to the officers and others would
have to be made out of that Fund of the State under a specific

;Appropriation Act, and but -for such an Appropriation Act no
amount could be paid out of the moneys collected under this

Act. Therefore the main distinguishing feature of the Mad-

‘ras Act which the Madras High Court was considering and the

Act which we have to consider is that under the Madras Act

‘no separate fund was constituted of the levy imposed by the

Government and contributions went to the ‘Consolidated Fund
and not to any specific fund specrally created. Further; all the

’expenses had to be met by a proper Appropriation Act and
‘not .out of the specific fund as provided by the statute itself.

Whereas under our Act the posmon is entlrely different. As
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already pointed out,.we have here a special fund earmarked 1952
for a special purpose with a direction . that all expenses for g,
carrying out the statute have to be met out of this fund. Panacuanp
‘Therefore in my opinion it is not correct to say that this deci- STX‘TE
sion is an authority for the proposition for which Mr. Somayya® —

- contends, viz. that as soon as we find that there is an element— C(’}f‘gl_“
of compulsion in the payment of the fee, as soon as we find )
that the fee is not uniform and that the fee is not comensurate

with the services rendered, we must hold that the fee is a tax.

There is another judgment which is also a very helpful deci-
-sion on this point, and that is the judgment of the Orissa High
Court in Gadadhar Ramanuj Das v. Province of Orissa. The
learned Judges ethere, Mr. Justice Das and Mr. Justice
- Narasimham, were considering the provisions of the Orissa
Hindu Religious Enddwments Act (IV of 1939) and they had
also to consider whether a levy imposed under that Act was a
tax or a fee, and the learned Judges quote with approval a
passage from Findley Shirras in his Sc1ence of Pubhc Finance,
and the learned author states:

“Taxes are compulsory contributions to public authorities to ‘meet
the general expenses of Government which have been incurred for the
public good and without reference to special benefits. Fees are payments
primarily in thej public interest for special services which people must
accept whether willingly or not;...... Fees are for governmental services,
while prices are for services of a business character. They differ also
from taxes in that they are payments for special benefits enjoyed by
the payer, while taxes are for general benefits, expenses which are laid,
as Adam Smith says, ‘for the- benefit of the whole society.’ The essence
of a tax is the absence of quid pro quo between the tax payer and the
public authority.”

Therefore according to this author the test which must be
applied is whether there is a quid pro quo between the tax
payer and a public authority, or, in other words, whether by
‘paying the levy the payer gets a special benefit or a general
benefit. There can be no doubt that in this case there is defi-
nitely a quid pro quo between the public trusts which make
the contributions and the State which renders these public
trusts the services as defined by the Act.. Therefore the pub-
lic trusts under the Act do not make this contribution for any
general benefit which the whole public receives; they make
the contribution for the special benefit provided for them un-
der the statute. Halsbury, 2nd edition, Vol 24" at p. 366 aIso

states the law in the following terms:
™ [1950] AL R Or1ssa 47

i
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, ‘1952 “Such fees are imposed in respect of benefit taken or service rendered
—— . under the Act and in order to the execution of the Act, and are not

'Pﬁﬁlc@fm made payable into the Treasury or Exchequer or in aid of the pubhc
. revenue and do not form the ground of public accounting.”

STATE Tt was on the application of this test that the High Court of

Chagla' _ Orissa came to the conclusion that the particular levy imposed
by the Act they were con51der1ng was a fee and not a tax.

Mr. Somayya has strongly relied on a judgment of the Prlvy
Council in Lower Mainland .Dairy Products Sales Adjustment
Committee-v. Crystal Dairy, Ltd."" A Committee was set up by
the Lieutenant Governor of British Columbia in order to bring
about an adjustment between milk sold in fluid ‘form and the
products of the milk sold in the market. The Committee was
set up becausé the market for fluid milk had become gluited
and there was shortage of dairy products, and the Committee
was given the power to impose a levy on the sellers of fluid
milk and to pay it to the producers of dairy products as a sort -
of a substitute, and the Committee was also given the power
to impose a levy to meet the expenses of the Committee, and
the question was whether these two levies imposed by the
Committee” were taxes or not, and the Privy Cou_ncil held
‘that they were taxes, and they point out at p. 175that these
levies are compulsorily imposed by a statutory Committee con-
sisting of three members; that they are enforceable by law.
They further point out that the fact that the moneys so re-
covered are distributed as a bonus .among - the traders in the
‘manufactured products market does not affect the taxing cha-
racter of the levies made; and what Mr. Somayya says is that
‘the Privy Council had a case similar to the one we have before
us where a levy was made from a section of the public for a
specific purpose and yet the Privy Coupncil held that it was a
tax because it empha51sed the compulsory nature of the levy.
It must be borne in mind that the Privy Council was not con-
sideringin this decision the distinction between a fee and a
tax and there was no reason why the Privy Council should
consider that distinction because under the British - North’
-America" Act no distinction is made between fees and taxes.
The . scheme of the British North America " Act is somewhat
s1m11ar to our own Constitution. That Act also has lists which
provides for subjects on which the Provincial LeglsLature can
legislate and subjects on which the Dominion ‘Legislature can
legislate. But m demarcatmg the subgects the British North

"[1933] A. C 168

'
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America Act has not- made any distinction between taxes and 1952
fees. On this point the scheme of our Constitution is different g -
and therefore the only question that fell to be considered by PaNacHanD
the Privy Council was whether it was a tax within the mean- gomg

. ing of the British North America Act. If it was a fax certain ——

~ legal consequences followed; if it was not, different consequ- Cclf_aﬁla
ences followed. Therefore, this authority cannot be relied

upon for contending that the Privy Council deﬁned what was

tax in contradiction to what is a fee.

Turning to the American Constitution, Willis in his well known-
 book of American Const1tut10na1 Law at p. 371 defines “taxa-
. tion” as_ follows
E “Taxatlon is the eflegal capacity of a government to iinpose chal_'ges

upon persons or their property to raise revenue for governmental pur-
poses

It is not sufficient that Government should raise a revenue.
-What is more important is that the revenue raised must be for
governmental purposes. Undoubtedly under the present Act,
Government in a sense is raising = a revenue, it is imposing.a
levy, it is collecting a contribution from a section of the pub-
_lic, but all that‘is done not for governmental purposes hut for
a limited specific purpose laid down in the Act itself.

 Therefore on a consideration of these authorities I am of the
opinion that the contribution which has got to be made by pub-
lic trusts which are registered under the Act do not constitute
a tax but is a fee, and therefore the State Legislature was com-
petent to enact these provisions under entry 47 in List III of the
7th Schedule to the Constitution. :

Sir Jamshedji has, with his usual vigour, reinforced the argu-
ments advariced by Mr. Somayya on behalf of the Parsi Pancha-
yat, and the main burden of his song is not so much what
Mr. Somayya feels about the special fund created for the appli-
cation of it to temple and idol, but he says there is interference
which this Act constitutes with the actual practice of religion
by Parsis. Sir Jamshedji says that he is not concerned ‘with the

administration of property, but his clients are -agitated by the
possibility that under this Act a serious encroachment might be
made upon the Parsi Zoroastrian religion. In my opinion the
apprehension felt by Sir, Jamshedji is entirely unjustified. ‘It
is first pointed out that under s. 37 of the Act power is given
to the Charity Commissioner and the other officers to enter
on and inspect or cause to be entered on and inspected any.
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1952 property belonging to a public trust, and Sir JamshedJl says
RATILAL that it is part of the Parsi Zoroastman religion not to permit
PANACHAND any non-Zoroastrian to enter their Agiaries, Ateshbehrams and

STATE Dokhmas. According to Sir Jamshedji it is sufficient if even

Chagla ‘the eyes of a non-believer were to fall upon a sacred fire in -

C.J. Agiaries  and Ateshbehrams for the complete desecration of
that particular charity, and Sir Jamshedji says that - there
we have a provision in the law by which the officers appointed
under the Act can enter the Fire Temple of the Parsis in order
to inspect it and to see whether it is being run in the interest
of .the public trusts. In putting forward this contention Sir
Jamshedji is overlooking the proviso to that section and that
proviso is that in entering upon any property belonging to the
public trust the officers making the entry shall give reason-
able notice to the trustee and shall have ‘due regard to the re-
ligious practices or usages of the trust. I am sure “that the
Charity Commissioner and the ‘officers working wunder him
know what the religious feeling of the. Parsi community is,
and it is inconceivable that the Charity Commissioner or any
of his officers would think of entering a Fire Temple of the
Parsis if the community of the Charity Commissioner or his
officers happens to be other than the Parsi community.

Then it is pointed out that under s. 44 of the Act the Charity
Commissioner may be appointed to act as a trustee of a public
trust by a Court of competent jurisdiction or by the author of
the trust and sub-s. (2) provides that the Charity Commissioner
acting as a trustee of the public trust shall have the same
powers, duties and liabilities, and be entitled to the same
rights and privileges as any other trustee of a public trust, and
Sir Jamshedji says that if the Charity Commissioner, who may
not be a Parsi, is appointed a trustee under this provision he
would have the right to visit the Fire Temple and to admini-
ster the trust in the same way as a Parsi trustee would be
administering. Sub-section (4) of this section further provides
that the Charity Commissioner shall be the sole trustee and it
shall not be lawful to appoint him as a trustee along with
other persons. I do not think that Sir Jamshedji could have
any grievance if the author of a Parsi trust were to appoint
the Charity Commissioner as a trustee. That seems to be ra-
ther an unlikely event. Failing that, it is only a Court that
can appoint a Charity Commissioner as a trustee of a public
charitable and religious trust, and the power of the Court to
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" appoint such a trustee is to be found in s. 47, and under sub-

's. (3) the Court is given the power to appoint the - Charity

Commissioner or any other person as the trustee to fill up the

vacancy after making an inquiry, and sub-s. (4) provides that
“In appointing -the trustee under sub-s. (3) the Court shall have reard—
.~ (a) to the wishes of the author of the trust;

1952
RATILAL
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(b) to the wishes of the person, if any, empowered to appoint a new

. trustee;
(c) to the question whether the appomtment will promote or 1mpede
the execution of the trust;
(d) to the interest of the public or the section of the public who have
interest in the trust; and

(e) to the custom .and usage of the trust ”
Now, it is imp8ssible to believe that any Court, knowing the
tenets of the Zoroastrian religion, would appoint ‘the Charity
Commissioner a trustee when that would involve his having

to visit Fire Temples and to interfere “with Parsi religious «

ceremonies. The Court has to take into cons.deration the cus-
tom and usage of the trust and also the interest of the public
or the section of the public which is interested in the trust,
and I do not understand how the interest of the Parsi cdmmu-
nity can be safeguarded if the Court was to wound its religious
susceptibilities by appointing a non-Parsi as a trustee. The

intention of the Government in this matter is made amply clear

by r. 42 which they have enacted under their rule making
power, and that rule provides that the Charity Commissioner
shall not accept any trust for religious purposes which involves
the exercise by him-as trustee of any religious observance or
ceremony or the decision of any questions as to the religious
merit or character of any individual or institution.

Sir Jamshedji has also emphasised the wide powers givento
the Court under s. 56 with regard to the application of the
cy-pres doctrine. Sir Jamshedji says that it is a part of the
Parsi Zoroastrian religion that if you have a Fire Temple or a
Dokhama, they must be continued and they cannot be shut up
in order that the funds settled in trust for their maintenance
should be applied for some more worthy -object, and Sir Jam-
shedji says that the powers given to the Court under s. 56 are
so wide that it is quite possible that the Court may take the
view that rather than having Agiaries and Dokhmas it is much
better for the Parsis to spend the money on education or medi-
cal relief,” and Sir Jamshedji emphasises~the expression used
in s. 56 that if the Court thinks it is desirable not to carry out
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1952 the intention or object of the trust wholly or partially, then
Razmar the Court may direct that the property or income of the trust
PANACHAND or any portion thereof should be applied cy-pres to any other

STATE charitable or religious object, and Sir Jamshedji says that there:
" is no knowing what the Court at a particular time or under
) partlcular circumstances may or may not think desirable.
Again, it is difficult to understand how any Court acting judi-
cially, not arbitrarily or capriciously, can ever think it desira-
‘ble to do something when the doing of that is likely to injure
"and wound the religious susceptibilities of that very section
_of the public for which the trust was intended. . We are not
" dealing with executive or administrative orders or fiats; we
are dealing with Courts and Judges; and 1 have no doubt that
Sir Jamshedji has every confidence in Judges and Courts and
‘he realises that Courts and Judges act oncjudicial principles
and not out of a corsideration which - might be purely per-
sonal or which might be based on prejudices or predilections.
The Parsi community should realise that the best and the fin-
est safeguard that this statute has given to them is the safe-
guard. that an order with regard to the application of the cy-pres
doctrine can only be made by a Court judicially and not by v
‘an administrative or an executive order.

Then Sir Jamshedji also takes exception to the fact that it is
possible that non-Parsi assessors might be appointed under
Chapter IX and as such assessors they may have the power to
visit Parsi Fire Temples. Here again, as I have already pointed
out, under -s. 65 (I) the statute provides that in any inquiry
relating to a public trust which is for the benefit of the mem-
bers belonging to a - particular religious denomination, the
assessors chosen shall, as far as may be practicable, belong to
the said religious denomination: In testing the validity of a
statute it is not proper to assume that those who are entrusted
with carrying out the provisions of that statute will act arbi-
trarily, capriciously and without regard for the feelings of
people’ and the public. On the contrary, the approach should
be that responsible officers act with responsibility and that the.
objects of the Act will be carried out in the spirit in which they
were conceived by the Legislature. It is true, as has been laid
down by the Supreme Court, that if we find that even if there
is a possibility of administrative or executive action which
may contravene the fundamental rights of a citizen, we must
hold such provision unconstitutional. But as far as this Act is

Chagla

v o
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concerned, most of the-important decisions Wthh can be taken' 1052
under it are not executive or administrative decisions but judi-  RATIIAL
cial decisions, and as I said before, the ecriticism- that may PANACHAND
apply to executive or administrative action cannot possibly apply STATE
to the decision of a competent Court. - Chaglc.
+ The result therefore is that we must hoId the impugned pro- Cd.
visions of the Act to be valid. In my opinion no provision of

‘the Act contravenes the fundamental rights embodied in

Part III of the Constitution, nor .is any provision of this Act
.beyond the competence of the State Leglslature The result

1$ that the petitions fail and must be dismissed.
' Shah J. 1 agree.

Bombay Act XXIX of 1950 was passed by the Bombay
Legislature, as the preamble states, to regulate and make better
provision for the administration of public religious and
charitable trusts in the State of Bombay That the Legislative
Assembly of the State of Bombay had authority fo pass an Act
for the regulation and for making better provision for the
. administration of public. religious and charitable trusts is not

denied and cannot be denied, in view of the entries in List III,
viz., entries 10 and 28, of the Tth Schedule to the Constitution
of India. But it has been strenuously argued before us, that
even though it may be within the competence of the Legisla-
ture of the State of Bombay to pass an Act for making better
provision for the administration of public religious and chari-.
table trusts, it was not open to the Legislature to enact various
provisions which affect matters of religion within the meaning
of art. 26 of the Constitution and to enact provisions which
affect the free profession and practice of religion within the
' meaning of art. 25 by persons residing within thé territory of
'India. It has also been contended that the provision made for
‘levy of contribution from the trusts which are operating or
which have property within the State, is a provision for levy-
ing a tax within meaning of art. 266 of the Constitution, and
“was not within the competence of the State Legislature and,
therefore, the levy of the contribution must in law be regard-
ed as unauthorized. Counsel appearing in both the cases have
in the course of the argument challenged the validity of a
large number of sections of Act XXIX of 1950. The arguments
which have been advanced at the Bar may be classified under
four distinet heads: (1) That the State Legislature was not
entitled to enact any provisions under which the property of
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religious institutions was likely to be ,used or applied for
purposes other than the purposes for which the property was
intended, such as payment of - registration fees the administra-
tion charges and the contributions leviable under the Act and
in so far as the.  Charity Commissioner was authorized to

“submi® applications before the Courts or to require that applica-

tions be submitted by the trustees for application of the fund .

- cy-pres for purposes other than the purposes for which

the funds were normally applied, the fundamental rights
vested in the citizens and other persons residing within the State
were infringed. (2) That the provisions which require
accounts to be maintained in the form approved -by the
Charity Commissioner, and which are required to be inspected,
and which prohibit alienations - of immoveable property of
religious trusts without the sanction of the Charity
Commissioner, and, which confer a right of access to religious
properties upon the Charity Commissioner and his sub-
ordinate officers who may be persons professing religious be-
liefs other than the beliefs of the persons who are interested
in the religious trusts, amount to interference with the
management of the affairs of religious denominations and in- -
fringe fundamental rights vested in the citizens and others.
(3) That the exercise of powers conferred upon the Charity
Commissioner and his subordinate officers which include a
power to direct even the ceremonial observances. of religious
trusts is likely to interfere with the religious beliefs of the
denomination interested in the trust especially if the officer
professes religious beliefs different from those of the denomi-
nation; and consequently the provision which enables the
Charity Commissioner to exercise the same powers as other
trustees, is void, as infringing the fundamental rights of the
denomination. (4) A levy of contribution from the funds of
trusts amounts to a tax not falling within the competence of
the State Legislature, and, therefore, the provision which
enables contributions to be levied and a fund to be created
out of the contribution so levied, together with the charges-
for the registration of the trust, is wultra vires the State
Legislature. The first three grounds on which the provisions
of the Act have been challenged were sought-to be founded
on arts. 25 and 26 of the Constitution. The fourth ground
raised questions relating to the legislative competence of the
State Legislature. It was contended on the first three grounds
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that the provisions which it was claimed infringe the right of
religious freedom and the right to manage the religious affairs,
are void by reason of art. 13 (2) read with arts. 25 and 26 of the
Constitution, and on the fourth ground it was contended that
the provision which enables contributions to be levied from
trusts is beyond the competence of the State Leglslature '

Now, by arts. 25 and 26, which fall within Chapter III of the
Constitution of India, rights to freedom of religion are confer-
ed.” Under art. 25, subject to public order, morality and health,
freedom of conscience and the right freely to profess, practice and
propagate religion are conferred upon all persons, whether they
be citizens or other persons. But that freedom of religion is,
by sub-cl. (2) of art. .25, made subject. to any legislation
enacted for regulating or ' restricting any economie, financial,
political or other secular activity which may be associated with
religious practices. It is also made subject to the provision
for providing social welfare and reform or for throwing open
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of Hindu religious institutions of a public character to all-

classes and sections of Hindus. Under art. 26 there are
conferred "upon, religious denominations or sections wof religi-
ous denominations rights to establish and maintain institu-
tions for religious and charitable purposes and also the right
to manage their own affairs in matters of religion and to own

and acquire movable and immoveable property, and to admi-

nister such property in. accordance with law. The sub-head
of Chapter III in which Articles 25 and 26 occur deals Wlth the
right to freedom of religion.-

. The expression rehgmn as used in the Constitution is
not defined in the Constitution, nor in the General ' Clauses
Act which is made applicable to the construction of the Con-
stitution. In the very nature of things it would be extremely
difficult if not impossible to define the expression “religion”

or “matters of religion.” Essentially religion is a matter of

personal faith and belief, or personal relation of an individual
with what he regards as his Maker or his Creator or the higher
agency which he believes regulates the existence. of sentient
beings and the forces of the Universe. Again, in view of the
" fact that there is not one religion but there are numerous ' reli-
giohs and different persons residing within this country and
within this State “profess different religious faiths which seek
to identify religion with what may in substance be mere facets
of religion, it would be difficult to devise a definition = which
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1952  would be regarded as applicable to all religions or matters of
Rratmar  Teligion. To one class of persons mere dogma or beliefs or
- Panacuanp doctrines may be predominant in the matter of religion; to .

STKTE others rituals or ceremonies may be a predominant facet of re-
ligion;. and to another class of persons a code of conduct or a
mode of life may constitute religion. It may be that even to
different . persons professing the same ~ religious ~faith these
aspects of religion may have varying significance. What may
be regarded as religion by one person or one set of persons may
not be regarded necessarily as religion by another person or
_another class of persons. But this is not an argument of des-
pair. It may not be possible to devise a precise definition of
universal appliéation as to what is-religion or,what are matters
of religion but that is far from saying that it is not possible to
state with reasonable certainty the limite within which the
"Constitution conferred a right freely to profess religion or to
practice religion or propagate religion, or to what extent the
Constitution sought to protect the right to manage the affairs
of religious denominations in matters of religion. The ques-
tion again is not of abstract considerations of the limit of free-
dom .of religion -conferred by arts. 25 and 26, but is whether the -
provisions of the impugned statute infringe the right to those
freedoms. Article 25 has conferred upon thecitizens and others
residing within the State freedom to profess, practise and pro-
pagate religion. That is subject to the legislative power of the
State Legislature to legislate so as to regulate or restrict the
activity of any person which may be associated with. religious
practices. The right therefore, which is conferred under art. 25
is not an absolute or unfettered right of freedom- of professing -
or practising or propagating rfeligion, but it is subject to legis-
lation by the State limiting or regulating any activity, econo-
mie, financial, political or secular associated with religious
-practice. Similarly that right is also subject to the social wel-
fare and reform legislation of the State. Therefore art. 25
while conferring a right upon the citizens and others freely to
profess, practice and propagate their religion does not ‘confer
~upon the citizens and others an unfettered right to carry on eco-
nomic, financial, political or secular activities associated with
religious practices, nor does it prevent the State from passing
any legislation for purposes of social welfare and reform, even
though such legislation might directly or indirectly be incon-
sistent with the religious beliefs of some of the rel1g1ous deno-
minations. - Similarly, even though under art. 26 a right is con-

Shah J.
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ferred upon religious denominations or sections. thereof to es- -1952
tablish and maintain institutions and to manage their affairs in Ragmar
matters of religion, art. 26 enables religious - - denomina- PANACHAND
tions to establish and maintain institutions for religious and sTATE ’
charitable purposes. Tt also confers a right of management of Shah J
the affairs of the institutions established for religious and '
charitable purposes. Again, it enables the institutions to ac-

quire and own movable and immovable properties and confers

a right to administer those properties. - But it is to be noted

that the right of management of religious and charitable insti-

tutions which is conferred is not an unfettered right of manage-

ment generally but it is only a right of management in matters

of religion. The right of management again is of the denomi-

nation or section thereof and is limited to matters of religion,

or, in other words, t® matters of religious faith and to matters

of religious belief. In matters of management of thé property

of any institution even if it be religious. institution, ‘the right of
management or admmlstratlon is by cl. (d) of art. 26. subject to

the law of the land. - There is no right conferred upon the reli-"

gious denominations to administer their properties otherwise

than in accordance with law. Therefore in the administration

of property belonging to any religious denomination any atte-

mpt to exercise the right of administration of property other-

wise than in accordance with the law of the land cannot  be:
protected by art. 26 of the Constitution. - There is nothing;

“either in art. 26 or any other provision of the Constitution to

which we have been referred, which makes the provisions of

any law of the land relating to the administration of property,

- even of religious denominations, V01d

Before dealing with the prov1s1ons of the Act which “have
been .challenged, it is ‘necessary  to make two observations,
which have a bearmg on a majority of the contentions advane-
‘ed at the Bar The first is that in deciding upon the constitu-
t1ona11ty of any statute the questlon has to be decided not
upon considerations of inconvenience or upon considerations of
‘sentiment, but ~ upon . the consideration. ' whether: . any
particular . statute is. 1ncon51stent with ‘the fundamental - free-
doms_ wh1ch have been conferred’ upon “the citizens" “and
others or Whether it travels beyond the legislative competence
of the Iegleature Whlch has passed the statute which is impug-
ned;.and the ‘'second observation which must be made is that the -
protectlon afforded by. the ‘Constitution to fundamental - rights
is agamst executive, or legislative 1nterference A decision -of



1952

RATILAL

1216 INDIAN LAW REPORTS [1953]

a regularly constituted Court cannot however be challenged as
an interference with the- fundamental rights in the abstract. -

PANACHAND The -Court in the very nature of things adjudicates upon con-

STATE

Shah J.

flicting claims and declares the rights and does not by the
operation of its own order seek to infringe any Tundamental
rights. What may appear to be an interference with a right by
an adjudication of a Court is in substance a direction founded
on the non-existence in the circumstances of the particular
case of the right claimed. A provision of a Statute, which

~authorises the Courts to adjudicate upon claims which

may affect rights, therefore cannot be challenged on the ground
that it infringes fundamental rights. It is necessary to bear in

‘mind these cbservations in deciding upon the validity of the

arguments advanced at the Bar. .

Under the first head of the arguments (I am not referring to
the sections in the sequence in which they were mentioned at -
the Bar) it was contended that ss. 18, 31, 66, 55, 56, 48, 58 and
50 (e) and 50 (g) were void. It was urged that s. 18 of the
Act XXIX of 1950 which requires every public trust td be re-
gistered and s. 66 which penalises the non-comphance with
that provision, and s. 31 which imposes a further - disability
preventing the Courts from enforcing the right of public trusts
~which have not been registered and which even prevents a .
claim by way of a set off or other proceedings to enforce the
right of such public trusts being entertained, are inconsistent
with the provisions of arts. 25 and 26 of the Constitution. But
a provision which makes it obligatory to register religious and
charitable trusts and imposes penalties for failure to register
cannot ex facie be regarded as invalid. Undoubtedly the statute
requires a fee to be paid for the registration of a trust. Merely
because as a result of the provision making registration obliga- ‘
tory, a part of the funds of a trust, even if it is a religious trust,
are likely to be used for purposes strictly other than the pur-
poses of the trust, the provision cannot be regarded as infring-
ing any fundamental right. A provision which enables a fee .
to be levied for providing more -effective control to “be
maintained on the management of the affairs of a trust Would :
in my view be regarded as a provision ministering to the pur-
poses: of the trust, and therefore, the fee paid must be regarded
as a payment for the purposes of the trust. Section 48 which
contemplates the levy of administrative charges of the Charity
Commissioner when that officer is appointed .a trustee of any
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public trust; and s. 58 which imposes a liability to pay'a contri-
bution for carrying into effect the provisions of the - Act; and
s. 56 which authorizes the Court to direct the application cy-pres
to any other religious or charitable object if the Court is of the
opinion that it is not expedient, practicable, desirable or neces-
sary in the public interest to give effect to the original inten-
tion of the author of the trust, or the object for which the pub-
lic trust was created, are claimed to be 'void’as‘interfering with
the right to religious practice and profession of individuals, and
also as interfering with the right of religious denominations to
manage the matters of their religion. Prima facie those provi-
sions deal with the use of property and do-not directly violate
any religious belief,or tenet of any religion. But Mr. Somayya
on behalf of the petitioner in Civil Application No. 880 of 1952
urges that it is of the essence of the Jain religion, which religion
the petitioner in that application - professess that all property
which belongs to Jain religious trust is regarded as ‘Dev Dravya’
.or consecreted property, and any application of . that property
even for payment of registration charges or for payment of
administrative charges or for payment of contribution under
s. 58, is regarded as contrary to the religious tenets of the Jain
religion. Counsel also urges that in so far as under the provi-
sions of s. 56 of the Trust Act, under an order of the Court on
an application made under s. 55, the funds of the trust may be
applied if the Court thinks it expedient, practicable, desira-
ble or necessary in the public interest to apply the funds or
the income of the fund, cy-pres to any other religious or chari-
table object, the fundamental rights conferred upon his client
by arts. 25 .and 26 are likely to be infringed. Similarly,
Counsel submitted that the compliance with the provisions of
.s. 58 for levying a contribution in such manner as may be pre-
.scribed by the rules made under the Act, would be an applica-
‘tion or diversion of fund for purposes other than the purpose of
‘the trust and therefore would be inconsistent with the religious
-tenets or beliefs of the persons professing the Jain religion..It
was strenuously contended before us that once property beco-
mes ‘Dev Dravya’ human ownership therein is destroyed by
reason of its dedication to religious uses and it can never be
applied consistently with the religious beliefs of the Jains to
any secular purpose, and payment of registration charges and
payment of cortribution and utilization of the property even
under the orders of the Court under s. 56 would be inconsis-
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tent with the very 1nc1dents of consecreted property and there—
~fore would violate the tenets of the religion which the peti-

. PANACHAND tioner professes and could infringe the right of management

S'm'm

Shah J.

in matter of religion of the Jain community to which he be-

longs. Even assuming that' the hypothesis :on  which

Mr. Somayya’s argument is based is correct (on” which no opi-

‘nion is expressed) there is, in my view no substance in that

contention. If the freedom of religion. ahd the - freedom in_

matters of religion conferred by arts. 25 and 26 are’ confined

merely to profession, practice and propagation of religion, and’
to the right to manage affairs religious such as worship ritual
and ceremonial etc. and in administering the property the de-:
nomination or the trustees thereof are ~required to act in

‘accordance with the law ‘of the land, whatever may be the be-

liefs of any particular denomination or section thereof relating

"to the manner ine which that property should be utilized or
"maintained, there -is no infringement of any fundamental right

to profess or propagate any religion, conferred upon any indivi-
dual by art. 25 of the Constitution, or of any fundamental right
of management of the affairs of religion of any denomination

‘under art. 26 of the Constitution. Article 26 of the Constitu- -

tion in terms requires religious denominations to administer
their' property consistently with the law of the land and if the -
law of the land requires that the property shall be applied for

‘payment of charges for registration or payment of contribution,

and provides that the property is liable to be utilized cy-pres

‘in event of change of circumstances for purposes other than the

purposes for which it was originally intended, it cannot be said
that ‘there is anything in that law whi¢h violates the guarantee .

‘of freedom of religion embodied in art. 26 so as to render that
‘law void. Again in the application of the fund of trusts cy-pres
‘it is -obvious that there is no power conferred upon the Charity

Commissioner or-any other executive ofﬁcer ‘under his:own flat

for dlrectlon to apply the funds for purposes. other than the pur-
poses of- the trust. When it is regarded as "necessary, practi-.

cable, expedient or desirable that funds belonging-to a pub‘hc‘
trust should be wutilized for other religious’ or charitable pur-

»poses it is open to the Charity Commissioner .under s. 55 to

reqmre the trustees to make an ' application to a competent
Court, and in thé event of the trustees failing to apply, himself
to make an application to the Court for a direction to apply the
fund cy-pres, and the Court is entitled to direct the application
of the fund cy-pres to purposes other than the purposes * for
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which the fund was’ originally intended. It i true that in

' ‘enacting the provision of s. 56 of the Act, the legislature has
- considerably extended the reccgnized scope of what has come
to be known as the doctrine of cy-pres. But it cannot be denied

"that the legislature has the authority in enacting legislation -

‘relating to ‘charities’ and charitable - institutions, charitable
and religious endowments and religious institutions to extend
* the scope of application of funds cy-pres. If the legislation re-
lating to administration of funds of religious institutions can-

not be regarded as inconsistent with the fundamental right to
manage the affairs of a denomination in matters of religion, it is
difficult to understand how a provision for enabling Courts to

" direct administration of funds of an institution of a religious

. denomination in the manner provided can be regarded as in-
© fringing any fundaméntal right to a member of that denomi-
nation. The provision imposing liability for payment of
 administrative expenses on the trusts in the management of
the Charity Commissioner, and the application of the funds in
~ satisfaction of that liability cannot for the same reasons be

"regarded as infringing any fundamental rights. Any disability
" imposed upon wunregistered trusts and the penalty for failure
. to register cannot Conceivably be regarded as infringing any
~ fundamental right, and none was mentioned at the Bar in that
~ connection. It is difficult to appreciate how a provision which

~ requires a suit for reliefs of the nature mentioned in s. 50 to be -

filed in the manner prescribed therein, infringes the freedom of
religion; and the decision of a Court awarding those reliefs can-
not for reasons already set out earlier be challenged as infring-
ing any fundamental right.

In my view, therefore, there is nothing in ss. 18, 55, 56 48,
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and 58 and 50 (e) and 50 (g) of the Act which infringes any

fundamental rights conferred upon the petitioners.

Under the -second head of the argument it was sought to be
contended that interference was contemplated by certain pro-
. visions of the Act with the administration of theif own affairs
by religions communities and on this part ‘of the
argument both Mr. Somayya on behalf of the petitioner in
Petition No. 880 of 1952 and Sir Jamshedji Kanga on behalf of
the petitioners in Mis. No. 212 of 1952, who are the trustees of
the Parsi Panchayat of Bombay, sought to argue that when

accounts are required to be kept in the form approved by the

Charity Commissioner and they are required to be maintained
Lino.—ILR 12—3 o
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in a particular form, audits are required to be made, and funds are

required to be invested in particular securities, and alienations
of immovable property cannot be effected without the sanction
of the Charity Commissioner, and the right of access to pro-
perty belonging to religious trusts is conferred upon the Charity
Commissioner and his subordinates, there is in substance an
interference with the administration of the religious affairs
of the Jain and Parsi communities to which the petitioner in
petition No. 880 of 1952 and the petltloners in Mis. No. 212 of
1952 respectively belong.

The sections which are challenged on the second head, viz,
interference with. the administration of religious affairs of

‘communities, are ss. 32, 34, 35, 36, 37 and 68 (d).

~ Section 32 prbvideg‘ that every trustee of a public trust

‘which has been registered under the Act shall keep regular

accounts, and such accounts must be kept in the form
approved by the Charity Commissioner and should
contain particulars as may be prescribed by rules. It is difficult.
to - understand how a provision which requires accounts to be
maintained regularly and in the form prescribed- by the
Charity Commissioner interferes with the matters of religion

of any community.

Section 34. (1) of the Act imposes a duty upon every auditor
who audits accounts of a public trust under s. 33 to pre-
pare a balance sheet and income and expenditure accounts
and to forward a copy of the same to the Deputy or Assistant
Charity Commissioner of the region or the sub-region or to the
Charity Commissioner, if the Charity Commissioner requiires
him to do so, and under sub-s. (2) of s. 34 the auditor is required
in the balance sheet and in his report to specify all cases of
1rregu1ar illegal or improper expenditure, or failure or omis-
sion to recover moneys or other property - belonging to the
pubhc trust or of loss or waste of money or other property
thereof and to state whether such expenditure, failure, omis-
sion, loss or waste was caused in consequence of a breach of
trust, ¢r misapplication or any other mlsconduct on the part
of the trustees, or any other person. :

Sub-s. (1) of s. 34 merely imposes. a duty upon the aud1tor
auditing the accounts of a public trust.to carry out certain
specified duties and to report cases of irregular; illegal or im-
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~proper expenditure, er failure or omission to recover moneys

or other property belonging to the trust. The duty is impos-
ed upon auditors auditing the accounts of a public trust to
carry out their duties conscientiously so as to enable the
Charity Commissioner to effectually exercise the powers con-
ferred upon him by the Act, but it cannot be said that there is
any attempt to interfere with matters of religion or profes-
-sion of religion by any person. It has not been contended be-
fore us, as obviously it could not be contended, that any reli-
gious system justifies misappropriation or misapplication or
waste of trust funds,.and that a duty imposed upon auditors to
disclose failure or omission to recover moneys or other pro-
perty belonging tp a trust amounts to interference with the
affalrs rehgmus of that community.

Sectlon 35 of the Act requires that the trust fund which con-
sist of moneys and which cannot be applied immediately or at
any early date to the purpose of the public trust shall be in-
vested by the trustees in public securities. There again it can-
not be said that there is any diréct interference with any
matter of religion. It was however contended by Mr. Somayya
on behalf-of the petitioner in petition No. 880 of 1952 that it is a
tenet of the Jain religion that any funds belonging to a religious
institution of that community can only be applied for repairs
or maintenance or construction of temple and cannot be utiliz-
ed for any other purposes. But if, as stated earlier, in conside-
ring the first branch of the arguments that the administration of
the trust property is to be carried on according to the law of the
land as provided in art. 26. cl. (d) of the Constitution, the
statute which imposes a duty upon the trustee to invest funds

belonging to the trust in public securities can equally not be’

said to amount to an interference with matters religious of
the community.

Section 36 prohibits sale, mortgage, :axchange or gift of any
immovable property and lease  for a period exceeding ten
years in the case of agricultural land and for a period exceed-
ing three years in the case of non-agricultural land or a build-
ing subject to the directions in the instrument of trust with-
out the previous sanction of the Charity Commissioner. Property
belonging to a trust is by that provision sought to be protected
from alienations by trustees till a competent officer appointed
in that behalf has examined the necessity of the alienation;
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and it Would be difficult to accept that by makmg a provision
of that nature the legislature sought to interfere with any
matter of religion. Even the religious beliefs that' funds be- -
longing to a public trust may not be invested otherwise than
in a particular manner, cannot justify the contention that by
prohibition without sanction of the Charity Commissioner, of
sale, mortgage, exchange or gift of any immovable property
or lease for a substantial number of years any interference in

'matters of religion of any denomination is intended.

" Section 37 of the Act fallg under Chapter VI; sub-s (a) of
that section authorizes the . Charity Commissioner, the Deputy
or Assistant Charity Commissioner or any officer authorised
by the State Government to. enter on and irispect or cause to
be entered on and inspected any property belonging to a pub-
lic trusf. By s. 68, sub -s. (d) that authority is limited in its
exercise to the reglon or sub-region for Whlch the officer is
appointed.

It was strenuously contended both by Mr. Somayya and Sir
Jamshedji Kanga that this amounted to a serious interference
with matters religious of the community. It was contended
that in the exercise of the power conferred tunder s. 37, cl. (a)
it would be open to the Charity Commissioner who may pro-
fess religious beliefs inconsistent with the beliefs of the deno-
mination by which a particular religious institution is main-
tained or established and that officer may' exercise his power
of entering or inspecting or causing to be entered upon
and inspected any property belonging to a public trust in a
manner which may be regarded as a sacrilege. -Now the power
with which the Charity Commissioner is invested under the
section is a power which is not limited in its exercise to the
Charity Commissioner, but in terms sub-cl. (@) provides that
the Charity Commissioner or his subordinates or any -officer
authorized by the State Government may enter upon and ins-
pect or cause to be entered upon and inspected any property
belonging to a public trust. The principal provision is follow-
ed by a provision which states that in entering upon any pro-
perty belonging to a public trust, the officers making the entry’
shall give reasonable notice to the trustee and shall have due
regard to the religious practices or usages of the trust. Nor-
mally, a public officer upon whom is conferred the power of
entering upon and inspecting or causing to be entered upon and
inspected properties belonging to religious trusts would be
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expected not to do any act which would reasonably be regarded — 1952
as a sacrilege in the eyes of persons belonging to any particular Rurman
" religious faith. - But the legislature has not merely relied upon PANACHAND
what may be regarded as the good sense of the officers while Smm
_entering and inspecting or causing to be entered upon and ins- St ‘
pected any property belonging to a public trust, but has expres-
sly provided that in entering upon any property belonging to

a public trust the officers making theé entry shall give reason-

able notice to the trustees and shall have due regard to the re-

ligious practices or usages of the trust. It was contended by
Counsel for the petitioners that the proviso only means that
“the officer in exercising his absolute authority to enter upon
property of a religious trust should hdve regard to religious
practices and usages of the trust. But I am unable to accept the
contention. In my vtew the proviso means that before exerc-.

'ing his authority to enter upon any property of a religious trust

the officer concerned shall consider whether his entry is consis-

tent with the religious practices and usages of the trust to which

it belongs. If according to the religious practices and usages of

the religious institution the entry upon any particular property

of the 1ns1:1tut1on is regarded as a sacrilege or is regarded as so
inconsistent with the beliefs ‘of the persons accustomed to re-

sort to the institution as amounting to a violation of the reli-

gion or as wounding their religious susceptibilities the Officer

is by the proviso prevented from exercising the right of "entry

and inspection: of the trust property. In such circumstances

he has the power, as stated in sub-cl. (a) to cause to be entered

and inspected any property of a public trust, and he would take

steps to authorize some person belonging to that religious per-.
suasion to which the institution belongs so as to carry out ins-

pection or the entry which would be necessary for the purpose

of exercising the control under s. 37. In my view. there is no
substance -in the second branch of the arguments.-

Then it was contended under the third branch of the argu—
ment that according to the religious tenets of certain faiths the
trustees of a religious institution must belong to the commu-
nity which professes the religion of the institution, and that 1t
Would be contrary to the religious tenets of that faith™ if any
person other than the person professing that faith is appointed
a trustee of the institution. That argument was sought to be
supported on the ground that a trustee of a charitable institu-
tion is not merely concerned with the secular side of the insti-
tution, but is concerned to direct the ceremomal and r1tuals of
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1L5% the institution, and in doing so he would niot be able to exercise
_RATILAL his  authority as a trustee unless he belongs to and hag faith
PANASHAND in the religious beliefs of the institution of which he is a
‘state- trustee; and on. that ground ss. 44 and 47 of the Act were
Shd_ﬁ.f sought to be challenged.

Section 44 authorizes a Court of competent. jurisdiction to
appoint the Charity’ Commissioner as a trustee or the author
of the trust to appoint the Charity Commissioner a trustee of
a trust. If the author of a public trust endows a religious
institution and he seeks to appoirdt the.Charity Commissioner
as a trustee of that institution, it is still open to the Charity
Commissioner to decline absolutely or to accept on such con-
- ditions as he may choose to impose. So - far as the Court is
concerned, the Court in the exercise of. its jurisdiction to
appoint thé Charity , Commissioner as a trustee of any public-
‘trust, is required by sub-s. (4) of s. 47 to have regard to the
wishes of the author of the trust, to the wishes of the person,
if any, empowered to appoint a new trustee, to the question
whether the appointment will promote or impede the execu-
tion of the trust, to the interest of the public or the section of
the public who have interest in the trust, and to the .custom
and usage of the trust. Apart therefore from the question
whether any claim to the protection of any fundamental right
against the adjudication of a Court, can be entertained, it is
" apparent that the legislature has sought to make detailed
provisions as to the manner in which the jurisdiction of the
Court will be exercised when the Charity Commissioner is to
be appointed a trustee of a public trust. The Court is requir-
ed to have regard amongst other things to the custom ' and
‘usage of the trust and to the question whether the appoint-
ment will promote or impede the execution of the trust; and
when the Court is exercising its jurisdiction it may not be
expected to 'do any act which is likely to be regarded as a sac-
rilege of a religious institution. In any case the provision
which enables the Courts to appoint trustees, and in certain
events a Charity Commissioner as a trustee cannot be regard-
ed as interference with matters of religion. The whole sche-
me of the Act as indicated by the diverse sections of the Act
is to make provision for the effective control over the admini-
stration of funds belonging to public trusts and -to .compel
effective performance of the duties by the persons who are in
charge of the management of public trusts. It may be that in
certam exceptmnal cases contemplated- by ss. 44 and
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47.:the Charity Commissioner may ‘have to be appomted a 1952
trustee of a public trust by the Court, but even in making the- RATILAL
. appointment the legislature has expressly directed the Court PanacHanp
to have regard to the considerations, which I have set out ear- StatE
lier. In my view the contention is raised on grounds of senti- ——
ment and not on the ground of constitutionality. - Shah J.

Sections 62, 63, 64 and 65 of the Act were also challenged on
the ground that they constituted a violation of freedom of reli-
gion. Under those sections it is open to the Deputy or Assistant
Commissioner to prepare a list of persons liable to serve as asses-
sors who are to be summoned for assisting the Charity Com-
missioner, the Deputy Commissioner or the Assistant Com-
missioner in the performance of certain duties. Even for that
purpose as a matter of abundant caution the legislature has
provided under s. 68, sub-s. (I) that in any enquiry relating to
a public trust which is for the benefit of the members belong-
ing to a particular religious denomination, the assessors chosen
shall, as far as may be practicable, belong to that religious
denomination. A glance at™s. 64 is sufficient .to convince that
the enquiries which are ' contemplated to be made with the
assistance of assessors are enquiries which relate -to matters
secular, and not religious. Under sub-s. (a) of s. 64 in an
enquiry for, the registration of a public trust or in an enquiry
regarding a change in any of the particulars relating thereto
the assistance of assessors may be obtained. Similafly under
sub-cl. (b) of s. 64 in an enquiry regarding any of the public
trusts registered under any of the Acts specified in the Sche-
dule to the Act (which are repealed by the Act), the assistance
of assessors may be obtained. Similarly under c¢l. (¢) and (d)
of s. 64 in enquiries regarding loss caused in .consequence of
the acts and conduct of a trustee or of other person. or in
other enquiries which by rules or by general or .special orders
made by the State Government in that behalf may be held,
the assessors may be required to assist and advise the Charity .
Commissioner. Sub-cls. (a), (b) and (c) of s. 64 in terms deal
' with matters relating to the registration of trusts, to the dis-
tribution of property or to changes in the particulars thereof.
Even under sub-cl. (d) the enquiry would be one in which by
rules or a general or a special order made by the Stafe Govern-
ment in that behalf the assessors may be required merely to
-assist. There is nothing in the Act which might concelvably
support the contention that the assistance by the assessors inter-
feres with the freedom of religion. Even in matters Whlch are
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: ‘es'sen'tially secular the legislature has thought it neéessary to pro-
“vide that persons belonging to the religious denomination to which

the institution belongs in respect of which an enquiry is to be-
made should as far as practicable be associated for assistance
to the Charity Commissioner. It is difficult to see how any
interference in matters of religion is cortemplated by the
appointment of assessors and from the assistance rendered by
them to the Charity Commissioner in making enquiries con-
templated under the Act. On that view the various sections -

“which I have referred to cannot be regarded in any manner

‘as contravening the provisions of arts. 25 or 26 of the Consti-
tution of India.

On the fourth branch of the argument it was contended that

under s. 58 it was compulsory for every public trust to pay to .

the Public Trusts Administration Fund anxually such contribu-
tion on such date and in such manner as may be prescribed; -
and by proviso to s. 58 the contribution prescribed is required
to be fixed at rates proportionate to the gross annual income

of the public trust. It was contended that this was an impo-

sition of a tax which was not within the competence of the
State Legislature. Undoubtedly it is not open to the Bombay
Legislature under the Constitution to impose a tax other than .
a tax mentioned in Lists IT and III of the Seventh Schedule of
the Constitution; and a tax for maintaining a Public Trusts
‘Administration Fund or for the maintenance or control over
charities ‘or charitable institutions is not within the compe-
tence of the State legislature. But the question that arises is

-whetlier the c¢ontribution which is levied under s. 58 is a con-

“tribution or is a fee within the meaning of item 47 of the Th1rd

L;st of the Seventh Schedule of the Constltu‘uon

Under s. 57 of the Act, constitution of a Public' Trusts
Administration Fund is authorized; and that fund is to con-

‘sist of the fees and administrative charges leviable for regis-

-tration of trusts of the administration and expenses of trusts

‘managed by the Charity Commissioner, -of contributions made .

under s. 58; of the amounts from the funds or the portion thereof

“which may be credited to the fund as belonging to any
“public trust or class of public trusts registered under the pre-
.vious Acts which are repealed of amounts received from pri-
_vate persons or amounts allotted by the State Government or
;jany local authority; and any other sum which may be directed

to be credited by or under the provisions of the Act. By the
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operative part of s. 57-all these amounts, whether they be con- 1952
tributions or gifts or amounts which are collected as registra- garmar
tion fees or administrative charges or the amounts which had PaNAcHAND
become part of the Public Trusts Administration Fund as be- STZ'TE
longing to public trusts registered under the provisions of pre- |
vious Acts, are vested in the Charify Commissioner. Those
amounts do not form part of the general revenues of the State
but vest in the Charity Commissioner. By s. 60 the applica~
tion of the Public Trusts Administration Fund is directed to
be made for payment of charges for expenses incidental to the
regulation of public trusts and generally for carrying into
effect the provisions of the Act. It is further provided by sub-
s. (2) of s. 60 that the custody and investment of the moneys
to be credited to the Public Trusts Administration Fund and
the disbursement and®payment therefrom shall be regulated
and made in the manner prescribed, that is prescribed by the
rules made under the Act. The amounts collected under vari-
ous sections of the Act are received and form part of the Pub-
lic Trusts Administration Fund and do not form part of the
general revenues of the State and the Fund remains vested in
the Charity Commissioner, and the application of the Fund is
defined by Statute to be for specified purposes, viz., payment
- of charges for expenses incidental to. the regulation of Public
Trusts and generally for carrying into effect the provisions of
‘the Act, and the custody, investment of the Fund, and the dis-
‘pbursement thereof are to be according to rules' prescribed un-
der the Act. It is therefore clear that the contributions col-
lected under s. 58 are to be utilized for forming a fund distinct
from the general revenues of the State, and -earmarked for
specific purposes; and disbursements from which are to be effect-
ed, not in the manner in which the general revenues may be
disbursed, but in the manner prescribed by the rules made un-
der the Act. These incidents of the levy of contribution indi-
cate that it is a fee and not a tax. It is true that under s. 6A
the pay and allowances of the officers appointed to administer
the Fund are to be drawn from the Consolidated Fund of the
State and the conditions of service of such officers are such as
may be determined by the State Government. But that is a.
provision made only for the purpose of facilitating the admini-
stration and not with a view to mix up the Fund with the
general revenues collected for Governmental purposes. Sec-
tion 6B provides that out of the Public Trusts Administration
Fund costs which the State Government may determine on

Shah J.
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1952 . account of pay, pension, leave and other allowances of the
. Rarmar Charity Commissioner, the Deputy "and Assistant Charity
PANACHAND ‘Commissioners, the Inspectors and other subordinate officers and

Srenp.  servants appointed under the Act shall be paid. The liability of

chan T meeting the expenses of the administration therefore is of the

Y Public Trusts Administration Fund, and not of the State'
Government. The mere fact that the State Government ini-
tially pays the charges and then reimburses itself for the pay-
ment made does not alter the character of the Fund, nor does it
operate so as to mix it up with the general revenues of the
State.

The Constitution has recognized a distinction between imposts
which are regarded as taxes and imposts which are regarded
as. fees. Under the various items under the Legislative Lists
authority is conferred upon the Union «Legislature to impose
taxes in respect ofsdiverse matters; and also authority is con-
ferred to make provision for levy of fees for the matters speci-
fled in those lists; see item 96 of the First List, item 66 of the
Second List, and item 47 of the Third List. Under art. 277 of
the Counstitution also the distinction between. taxes, cesses or
fees appears to have been recognized. Somet1mes in its ordi-
nary connotation the expression ‘tax’ is used in statutes, in its
etymological sense so as to include all levies which are collect-
ed by the State or by public corporations . whether the levies
be earmarked for defined purposes or for general govern-
mental purposes. But in the Constitution the expression
‘tax’ appears to have been used in a limited sense, i.e., of an
impost by the Union or the State Government for general
governmental purposes and not in the sense of an impost for
defraying the expenses of particular services rendered or ‘to
be rendered by the Union or State and earmarked for- applica-
tion for those purposes. Therefore, a levy imposed for defray-
ing the expenses of a particular service and earmarked for
the application for the purpose of the service would be regard-
ed as a fee and not a tax.

- It was urged that the levy of a contribution under ’s. 58 has
all the indicia of a tax as recognized generally and under the
provisions of the Constitution. It was submitted that the levy
of contributions is compulsory, that it bears no proportion te
the value of the service to be rendered, but is based on the
capacity to pay of the party to be taxed and is based on'a uni-
form percentage of the income of the party on whom 1t is levi-
ed. In my view the test for dlstmgulshmg between a tax and
a fee is not whether the leyvy is compulsory, nor whether it is
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an amount which varies with the capacity of a party required 1952
to pay, nor whether the party obtains a benefit commensurate RATILAL
with the amount paid.by him, but the test is whether in pro- PANACHAND
viding the service for which the levy is collected by the State, STATE
the State levies an amount approximating to the expenses for Shar. ;
providing the service and disburses it for supplying that parti- B
cular service. If the total levy bears a just and true relation
to the cost of providing the service and the levy is not mixed
up with the general revenues of the State, then in my view
it would be regarded as a fee and not a tax.

It was suggested that even though a separate fund was con-
stituted and it was provided by s. 60 that the fund shall be dis-
bursed in ‘lche manner prescribed thereunder, it was a mere
camouflage and an attempt was made to collect the contribu-
tion and apply it for‘“he general governmental purposes. . This
contention was not expressly raised either én petition No. 880 of
1952 or in Misc. No. 212 of 1952. 1t is true that the statute has
not fixed any percentage of the levy and has left it to be fixed
by the State Government under the rules to be framed under
the Act; but if the Legislature has enacted an  Act wunder
which the Fund is constituted and that Fund is vested in the
Charity Commissioner apart from the general revenues of the
.State and there is a direction given that the fund will Be ap-
plied for specified purposes and disbursement thereof is to be
according to the rules as framed under the Act then all the
indicia of a fee are present in that levy, and unless there is a
clear indication in the Act that in providing for the constitution
of the Fund and the application thereof the Legislature was
merely providing for a scheme which was wholly unreal, and
that the fund was in substance intended to be applied to general
governmental puiposes and not for purposes for which the Act:
states it is to be applied, the contention that the provision was
a mere comouflage must be rejected. h

It was suggested by Counsel for the Parsi Panchayat - of
Bombay in Misc. No. 212 of 1952 that the Panchayat does not
stand in need of services of the Charity Commissioner that
their funds are managed efficiently and with scrupulous
‘honesty, and for the imposition of services which are not re-
quired by them they are required to pay an amount ' which
bears no relation to the value of the services which would be
actually rendered to them. The argument in my view loses
sight of the essential character of a fee. A fee is not a pay-
ment in the nature of price paid for buying an article or remu-
neration for services rendered pursuant to a contract. The fee
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levied is the distributive share of the 1iabi1ity under a scheme for’
distribution of liability which falls on any person who either
claims the services or who obtains the benefit of the services

. provided by a State, whether or not that person obtains his

share of services which he regards in value as equivalent to
the amount that he is called upon to pay. There is a distine-

- tion—and a well recognized distinction—between what may be

regarded as price for services which may be obtained and the
levy of a fee. If a compulsory service is provided by the State,
all persons who become eligible for the service have to pay for
the same according to the rate at which the’ liability is impos-
ed, provided the total cost of supplying the service bears a
just and true relation to the total levy, it is ilmmaterial that the
burden of the levy on some persons is not commensurate with
the value of the service actually renderéd to them. If the
elected representatives of the people have thought if neces-
sary to devise a scheme for providing that a certain service -
should be available to the citizens of the State it is immaterial
that a class of citizen does not desire to avail itself of that
service or that service does not confer any appreciable bene-
fit upon that class. Once the service is provided for by the
State the liability for the distributive share according to the

- scheme of. the distribution must be paid by the citizens on

whom it is imposed, and it is no answer to say that ’chey are
not getting the benefit of the service, or that others are likely

'tQ get a much larger benefit of the service, or that they do

not need the benefit of the service provided. Though a fee
is levied for supplying a service it is strictly not price paid for
obtaining the service, and it is not a recognized incident of ‘fee’
that it must be equivalent to the value of the service obtained
by each individual. : ‘ -

In my view therefore the levy of contributions under s. 58
cannot be regarded as imposing of a tax within the meaning of
the Constitution, but must be regarded as levying of a fee, °
which it is within the competence of the State Legislature to -
impose and collect in respect of all religious ‘and charitable
endowments under the provisions of items 28 and 47 of the
Third List of the Seventh Schedule of the Constitution. In
'that view of the case I agree -with the order proposed

Per Cumam—Both the _petitions dismissed with costs.

Petmons dzsmzssed. :

K. B. S.
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