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-of the. company. . The whole of. Mr. Desai’s -argument really 1968
resolves itself into this that'in respect of one share there can- pyjranpas:
not be-more than one member. No authority whatever has been MANMOHAN~
adduced by Mr. Desai fé\r this proposition. It is difficult to 35
understand’ on principles why, if in respect of one share more: Mlgéﬁc__
than. one person is interested, they: cannot. all be registered as "~ ryring
members if they have all apphed to the: company and the share Co..LTD.

has- been allotted to all of them. . Chagla
H O S

In our opinion, therefore, the learned Judge below..was right
when he held.that in respect of the debt of the second plaintiff
the company was entitled to claim-a lien-under its articles in
respect of the- shares which the second plaintiff held jointly
with the first plaintiff and/or the third plaintiff and/or Har-
kuverbai who is the fourth defendant to the counterclaim. |

The result is that the appeal fails and must be dismissed with .
costs in' favour of the first respondent. Liberty to the first res-
pondent’s attorneys to withdraw the sum of Rs. 500 deposited
by the appellants and to apply the same in. part satisfaction of
the decree passed herein.

Attorneys for’ appellants: Manohar & Co.

Attorneys for respondents: Mz}ila & Mulla..
Appeal dismissed.
: P. M. P.

INCOME-TAX REFERENCE

Before Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar.

THE COMMISSIONER OF INCOMETAX, BOMBAY NORTH, CUTCH 155
AND SAURASHTRA, BARODA,. APrLICANT v. MESSRS. TEJAJI " Mar. 15
FARASRAM KHARAWALLA, RESPONDENTS * ) L —

Indian Income-tax Act (XI-:of -1922), s. 33B—.Appeal preferred by‘
assessee to Appellate. Assistant Commissioner against order of Income-
tax. Officer—On appeal order of assessment: confirmed—Powers  of
Commissioner to- revise. assessment orders:. under.s. 33-B limitdtion
to the exercise ‘of—Whether such power. can be exercised where order
of Income-tax Officer is conﬁrmed on appeal.

Section  33-B" of the Indian Income—tax Act 1922, confers upon the
Commissioner of’ Income—tax the power to rev1se the assessment order

*Incorne-tax Reference No. 29 of 1952,
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1953, of the Income-tax Officer only, in the interest of public reventie where
CoMis-. - the assessee has not preferred an appeal against such order which-
SIONER . therefore would become conclusive but for the section. But where an
OF INCOME- appeal is preferred and on appeal the ordgr of the Income tax Officer
TAR. . is confirmed by the Appellate "Assistant ommlssmner the order of
V. ;' the Income-tax Officer becomes merged in “that of the Appellate Assis-
MESSRS. :

Tesasr .. tant Commissioner. whose order. is, the only order which is‘ operative,
FARASRAM The Commissioner has no.power under that.section to revise the orders
of the Appellate Assistant Commissi6ner or. the Income-tax Appellate

Ch“‘?}a Tribunal.

Held, therefore, that the’ Commissioner was not competent to pass an
order under's. 33-B. of the Act enhancing an assessment in a matter
in which an appeal was preferred against the order. of the Income-tax
Officer .and that order was confirmed by the Appellate Assistant Com-
missioner. '

Facts materlal to the report appear in the judgment.

At the instance of the Comrmssmner of Income-tax, the
following' question was referred to High Court —

“Whether the Commissioner of Income—tax is competent to pass an
order under s, 33-B enhancing an assessment in a matter in which
appeal was preferred against the order of the Incorne—tax Officer and

the said order was confirmed by the Appellate ‘Assistant’ Commissioner
of Income-tax 7”7

Sir N. P. Engineer with G N Joshz for the apphcant
Sir J. B. Kanga with D. H. Dwaﬂcadas for the respondent

Chagla C J A rather important question arises on th1s
reference as regards the power of the Commissioner to reivse
‘the orders of an Income-tax-Officer-under s. 33-B.

The assessee is a Hindu undivided family, the Karta of which"
is one Tejaji Farasram Kharawala. This Hindu undivided
family was the sole selling agent of dyes and chemicals

manufactured by 'Ciba : (India) Ltd. ‘and Imperial Chemical
Industries (India) Ltd. On October 24, 1947, this family agreed
. to transfer- this. business to a:private limited company by the
name of Tejaji Farasram Kharawala, Ltd., ‘and the share-
holders of this company were the members of the .joint fam1ly :
Under the agreement of sale the goodwill of the business was
fixed at Rs. 50,000.: The family’s income for Samvat Year 2003
was computed at Rs. 3,561,506 This amount included a sum of
Rs:25,000 which was included as representmg the goodwﬂl of
the business which had been transferred to the private limi-
ted company. As the goodwﬂl was transferred for Rs. 50,000
the Income-tax Officer computed the balance of Rs. 25,000 as
capital gain.-under-s. 12-B of the Indian Income-tax Act. The
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Hindu undivided = family- appeaﬁéd to- the Appellate Assistant

Commissioner on April 18, 1949. One of the grounds of appeal

. was with regard to the computation of the capital gains at
‘Rs. 25,000. The assessee’s appeal with regard to the computa-

tion  of the capital gains' was dismissed by the Appellate k'M z
Assistant Commissioner. Thereafter the Commicsioner “of | TSRS,

,mcome-tax purportmg to act under s. 33-B of the Act com-

puted the cap1tal gains at Rs. 10,00,000. The family thereupon
‘appedled to the Appellate Tr1buna1 ‘and the Appellate
Tribunal held that the Commissioner had no jurisdiction to
‘revise the -order passed by the Income-tax Officer, and" it is
with regard to this decision that a question of law has been
submitted to us on this reference.

‘Now, in order to appréciate the:contentions. of the parties
-it is necessary.to look at the scheme of the Act. The Commis-
sioner ‘has been given no right of appeal from an order
- 'of -assessment passed by the Income-tax Officer..- The right.of
~appeal is confined to the assessee; and ‘before s. 33-B was
enacted the position in law was. that if the .assessee did not
appeal from,the order of the. Income-tax Officer, that order
Jbecame final and conclusive. -But if the assessee :appealed
from the order .of the Income-tax Officer, the widest jurisdic-
tion was given to the. Appellate . Assistant Commissioner -in
_appeal. - He had the power to confirm, - reduce, ‘enhance - or
annual the assessment; he had the power to direct the Income-
tax Officer. to make a fresh assessment, and the only limita-
tion that was laid down on the exercise of his jurisdiction. was
that. if he wanted to enhance the assessment, he must ‘give
the assessee a reasonable opportunity of showing cause against
the enhancement. From the decision of the Appellate Assis-
tant Commissioner the right was given both:to the Commis-
sioner and to the assessee to appeal to the Appellate Tribunal.
_Section  33-A gave the Commissioner .the power of: revision,
‘but that power of revision could only be exercised by.. the
Commissioner in favour of the assessee because ‘that “section
in terms prowded ‘that no- order passed by the Commissioner
should be prejudicial to the assessee.. Section 33-B: was
_enacted by Act XLVIII of 1948 and, to repeat once again,
prior to the.enactment of that section not only did the order
.of . the. Income-tax Officer-. become final and conclusive if -the
assessee did not appeal but even the Commissioner. under
.. 33-A had no power to .revise :that: order. Sectlon_33-B»gave
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#1955 'much ‘wider -powers :of revision to the-Commissioner, and the

.Commis- - Section provided that—
~SIONER

- “the ‘Commissioner may call for and examine the record of any pro-
OF-INCOME-~ . ; ° -
L TAX -ceeding .under 'this ‘Act -and -if .he considers that any order passed there-
) v. ‘in by the Income-tax Officer is erroneous in so -far as it ‘is prejudicial
N%‘,‘gff; to the interest of the revenue, he may, after .giving the .assessee an

FARasram OPportunity of being heard and after making or.causing to be made such

- enquiry as he deems necessary, pass such order thereon as the circum-

~iChagla  stances of the case justify, including an order enhancing or modifying

A G the assessment, or cancelling the assessment and directing'a fresh assess-
ment.” ) )

‘Therefore, it was intended that the Commissioner should
-exercise -the power given to-him under s, 33-B in :the -interest
“of the public revenue. Therefore, for the first time by reason
of the enactment of s. 33-B the orders of the Income-tax
-Officer tbecame subject <to ra Tevision .although the .assessee
might :accept those orders and may not appeal from them ‘to
-the Appellate Assistant. Commissioner. But ‘one important
-distinction between s. 33-A and's. 33-B may be immediately
‘noticed. “Whereas ithe power -or revision -conferred -upon ‘the
‘Commissioner -undér s. 33-A ‘was against any order passed by
any duthority subordinate -to him, :the power or revision
conferred upon the Commissioner under s. 33-B- was restricted
-to any order -passed by the Income-tax Officer. Therefore, in
‘terms s. 33-B conferred -upon :the :Commissioner -the power ito
-revise-only the orders of the Income-tax Officer. The Legisla-
ture advisedly :did not confer upon the Commissioner the:-power
‘to revise either the orders of the Appellate Assistant Commis-
:sioner. or the Appéllate Tribunal.

‘Now, in this particular case, the Income-tax Officer passed
-an -order -assessing ‘the -capital -gains -of ‘the assessee at
‘Rs.>25,000, and the assessee appealed from that order, and the
‘Appellate - Assistant Commissioner confirmed ‘that order by
dismissing ‘the -appeal of the assessee. The question ‘that arises
‘for our -determination ‘is ‘whether- when ‘the -Commissioner
‘revised this order ~and -enhanced the assessment -to
Rs. 10,00,000, he was revising ‘the order of the Income-tax
Officer, because, as pointed out, it is only “his order ‘that he
‘had ‘the jurisdiction to revise under s. 83-B. ‘In our opinion,
‘it is clear that ‘by -enhancing the assessment to Rs. 10,00,000
‘he was not revising the order of the Income-tax ‘Officer but
‘he was revising the order of the Appellate ‘Assistant Commis-
sioner who ‘had confirmed the order of the Income-tax Officer
‘and -dismissed ‘the appeal of ‘the assessee. “Once an appeal was
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preferred from the order of the Income-tax -Officer and an
order was passed in.that appeal, the order of the Income-tax
Officer became merged in the order of the Appellate Assistant
Commissioner - ‘and in enhancing . the assessment from
Rs. 25,000 to Rs. 10,00,000 what the Commissioner was doing

was not to revise the order of the Income-tax Officer but to-
JFARASRAM

revise ‘the order of the Appellate -Assistant Commissioner.
Sir Nusserwanji has attempted to argue :that inasmuch as the
Appellate Assistant Commissioner-.did not interfere with -the
Yorder - of < the -Income-tax. Officer, -what the Commissioner
was in substance revising was .the order of ‘the Income:tax
Officer -and not: the order of the Appellate Assistant -Commis-
sioner. In our op1n10n that contention is entirely untenable.
It is a well established principle of law that when an appeal
is provided from a decision of a Tribunal and the appeal Court
after hearing the appeal passes an order, the order of .the
criginal :Court ceases to exist and is merged .in the order :of
the appeal Court and although the appeal.Court may merely
confirm the order of the trial Court,: the .order -that :stands
.and is operative is not the order:of the trial Court but the
order of the appeal Court. In this case although the Appellate
Assistant Commissioner may not have disagreed with the
Income-tax Officer. and may -have confirmed the .order, the
ultimate order of assessment-which was in operation was the
order of the Appellate Assistant Commissioner confirming- the
decision of the Income-tax Officer. -

It is unnecessary to consider the question, because it does
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:Chagla
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not directly arise before us, as ‘to what would have been the -

position if the appeal" preferred by the assessee against the
‘order the Income-tax Officer was pending before the Appellate

Assistant Commissioner and before the order was passed by the .

Appellate Assistant Commissioner under his powers under's. 33
because here we have a case not of -a pending appeal but the
case of an appeal which had been decided and:disposed of -and
in which a final order has been passed by the Appellate
'A551stant Commissioner.

With regard to that aspect of the matter, the view taken by
the Tribunal is that the Commissioner would be precluded
from exercising -his jurisdiction under s. 33-B only ‘in :those
cases where the Appellate Assistant Commissioner has -actually
dealt with -the matter in respect ‘of which the Commissioner
passes ‘an order.under .s. 33-B -and : the .view taken .by the
Tribunal in this particular case is that inasmuch as the



21953

-CoMMIS-
: SIONER

SUTAX

~MESSRS.
TEJATL

892 INDIAN LAW REPORTS (19581

‘qguestion of'the quantum of - the capital gain was before- the

Appellate - Assistant ‘Commissioner and the Appellate Assistant

+ Commissioner. applied  his mind. to the question of the quantum
‘OF- INCOME-

:and’ confirmed the order of the Income-tax Officer it was not

‘“open -to: the -Commissioner to deal .with the same . subject-

‘cinatter. - Now,. we: find it difficult ~on. principle to. distinguish

'FARASRAM ‘acase where an appeal is ‘heard by the Appellate Assistant

thagla .

Commissioner.;and the particular matter in respect of which
sthe . Commissioner makes an order under s. 33-B but is not
dealt with in that appeal by ‘the Appellate Assistant Commis- -
sioner and. a case where- that ‘matter..is. dealt with by him.
The Tribunal seems to" have overlookéd, with respect, the very
wide jurisdiction. conferred upon -the Appellate Assistant
Commissioner to which reference ‘has already been made. It
‘is not:disputed by .Sir Nusserwanji that -once an appeal is
:preferred- by the assessee:it is open to the Commissioner to
‘raise' before the Appellate Assistant: Commissioner any matter
‘dealing with the assessment: of the assessee.”. It is not as if
‘the power of ‘the Appellate: Assistant Commissioner is confined
‘4o only those questions which have been raised by the assessee.
‘Once this is conceded, :it: is* difficult .to.'understand why the
Commissioner would ‘not: be. precluded from making an order
‘under’s.- 33-B jonce an order has been passed by the Appellate
"Assistant Commissioner . even though the Appellate Assistant
‘Commissioner does not deal with the matter with which the

- Commissioner has dealt. The principle: underlying s. 33-B is

that it is only the .order. of the:Income-tax Officer that can
.be revised by the Commissioner. Once the assessment is con-

“firmed by - the Appellate Assistant Commissioner or any. order
. with. regard-to the assessment has been made by the Appellate

Assistant . Commlssmner ‘that -becomes a final order of assess-
ament, and uhe only rlght that the department has is the right

‘(to appeal to the .Appellate Trlbunal The right of the Commis-

sioner eo‘ntmues so long- as the order of the Income-tax Officer
is:not m‘erged in the order of the Appellate Assistant Commis-
sioner, but once the order is merged, the-Commissioner can-
not: deal with:the assessment of the assessee at-all. On appeal
ithe:power to deal with the assessment. is given to the Appellate
Assistant Commissioner, and further the power is given to the
Appellate Tribunal ‘in~appeal ‘from the ‘order of the Appellate
A551stant Comrmssmner Theé "Commiissioner™ completely goes
out of the plcture once the Appellate A551stant Commissioner
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has passed an order in appeal from the dec1s1on of the Income-
tax Officer. : S L
"~ In our opinion, therefore, though perhaps not for the sarne
reasons as stated in the judgment of the Tribunal, the Tribunal
was right in the conclusion it came to that the Commissioner
was not competent to pass am order under s. ‘33-B when  an
appeal against the order of the Income-tax Officer had been
decided by the Appellate Assistant Commissioner. -

'We, therefore, answer the ques‘uon submitted to us in the
negative. The Commissioner to pay the costs.

Atto,rneys for Commissioner: 'N. K. Petzgara.‘
_Attorneys fof respondents: Kanga & Co.
' ‘Answef qc'c‘ordingig.
' p. M. P. ©

 INCOME-TAX REFERENCE

Before M. M. C. Chagla, Chief- Justice, and Mr. Justice Tendolkar. .

THE COMMISSIONER OF INCOME—LA}; BOMBAY NORTH, KUTCH
AND SAURASHTRA, BARODA, Arprricant v.  AMRITLAL BHOGILAL
AND. CO RESPONDENT #® - .

Indian Income-tax Act (XI of 1922), s. 33—B——Appeal from orde'r of In-
come-tax Officer pending before Appcllate Assistant Commissioner—
-Whether Commzsstoner ‘can - e:cerczse powers of revzszon under s.-33-B
_in such case.

The object in enacting's. 33-B of the'Indian Income-tax Act, 1922, was
tc confer an exceptional power on the Commissioner of mcome -tax in
the interest of public revenue to revise orders of Income-tax Oﬂicers,
which (however erroneous or ‘prejudicial to’ the public revenue) could
not, prior to enactment of this section; be revised under anycircum-
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stances and became conclusive, if the assessee did 'not appeal against -

such orders. In order to fill up this lacuna the Legislature enacted that-

section; but once the assessee has preferred .an appeal, there is no diffi-
culty Whatsoever in the way of the Inco*ne tax Dep’utment in agitating
any question before the Appellate Assistant Commlssmner or the Income-

tax Appellate Tribunal which in its opinion * should be agitated and

decided in the interest of the public revenue.. When, therefore, a legal °

remedy is cpen to the Commissioner, for getting revised the order of
- the Income-tax Officer, which in his opinion is erroneous and prejudi-
cial to public revenue, he cannot requisition to his aid the exceptmnal
powers conferred upon him under s. 33-B of the Aet

# Income-tax Reference No. 40 of 1952,
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