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INCOME TAX REFERENCE
Before M'r M. C Chagla, Chzef Justzce, cmd Mr Justlce Tendolka'r

TﬁE COMMISSIONER OF EXCESS PROFITS TAX BOMBAY
(AFPLICANT) 5. THE INDIAN UNITED MILLS LT]: (RESPONDENTS) *

E Excess Profzts Tax Act (XV' of 1940), ss 15 26 (3)——Rep*esentutwn byz

-thegssessee that.cortain buitdings-plant and machinery-would not be
required for purposes-qf its business after war—Relief-granted by the.
Central Board o f Revenue under s. 26 (3)—~Te7mmatum of wa'r—Such
:"bmtdmgs nlant dteiised’ for the Dumoses of its busmess—Re—opemng
of ithe: asgessment under - 8315 by the Excess Profits: Tax' Officer—
Whether ‘the ~Officer: justtﬁted intaking. actwn under s.: 15—*Discovers”,

he i‘epresentatlons by the assesseé that certain buxldmgs, plang
and,‘machmery would tot. be requireéd for the-purposes of its business
mmatlon of .war, the Central - Board of . Revenue passed
,oi'dérs.;gfa ing, certam rehef to the assessee under. 5. 26 (3) of the
EXcess Profits” Tax Act 1940 After the termination of war the Excess
Proﬁts ‘Fax-Officer found” )chat: the bulldmg, plant and machmery m
respect’ of* whiel: relief under s 26 (3)-was granted were’ bemg used by
the,asseﬁsee,.for the . purposes!of-its business: He thérefore. took ‘action
under 15 .0f.the. Act and ‘revised the assessments for relevant’years. Qn
the' questlon whether the Dﬁ"lcer was }ustlﬁed in. taking such action: m ;
the face of the Ozders of the Central Board of Revenue :

Held, that the assessee was only entitied to relief ynpder s. 26' (3), of,

‘the At prov1ded 1’c dide riot” use the buﬂdmgs, plant” or machmery belong- .

ing. to it for; < the: ‘purpose oft lits busmebs after the- termination of = thée
war. The orders of the Central Board ‘of.Revenue postulate relief being
granted on the basis of this fact which could only be determined at.a
subsequent date. The validity:.of the assessments made in conformity
with tho§e orders also, depended upon the existence,or non-existence of
this fadt: which? by 1t‘s very ‘naturé could not ‘havé existed at the date
when the assessments were made and whose ex1sten0e or non-exlstence

" could not be discovered - except at a later date;

. Held, therefore, that the Excess Profits Tax Officer was entitled to’
proceed under s. 15 of the ‘Act and revise the assessment orders under

" which: thev«assessee “had obtained excessive relief.

The word¥“discovers” used in s. 15 of the Act connotes finding out sub-
sequently not only a fact which was already in existence -at the date of

- the assessment but also a fact which though forming the basis of the

assessment could not be in existence at the time but comes into existence
subsequently. .

Dodworth (H. M. Inspector ofk Taxes) v. Dale® and Anderson and

’ Halstead, Ltd. v. Birrel (H. M. Inspector of Taxes) ) distinguished.

* Income Tax Refezience No. 49 of. 1951.
M (1936) 20 T. C. 285. 1 (1931) 16 T. C. 200.
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The United India Mills Ltd. (Assessee) appliedsto, the Centralr .

Board of Revenue cla1m1ng relief ‘under s. 26 (3) of the Excess

Profits Tax Act, 1940, representing to the Board that certain .

buildings, plant and machinery belonging to it would not- be
required for its business after the termination of the war. The
.applications were, for the .chargeable accounting perxods 1941,
1942 and 1943 The Board after making-certain inquiries' passed

orders under s. 26 (3) granting an allowance of Rs. 4,06,394 for

-each of the three accounting periods. The war terminated on
31st.March 1946. In 1948 the Excess Profits Tax Officer discover-
_ed that the buildings, plant and machinery in respect of which
relief under s.26 (3) was granted were being used by the
assessee for the purposes of its business after the termination

.of the war. He therefore issued the notices under s. 15 of the

Act in respect of the chargeable accounting periods 1941, 1942
and 1943 and revised the assessments for these periods. It -was
contended before the Income-tax  Appellate Tribunal that the
Excess Profits Tax Officer - was- not . justified in invoking the
provisions of s.'15 of the Act in the face of the orders passed
by the Central Board of Revenue under s. 26 (3). The President
of the Tribunal was of the opinion that the Officer was justified
in so doing while the Accountdnt Member was of a contrary
view. The Judicial Member to whom the matter was referred
- agreed” with the Accountant Member. .

At the instance of the Applicant the following questions were.

. referred to the High Court by the Tribunal.

(1) whether the revised assessments for the chargeable accounting
periods 1941, 1942 and 1943 are liable to be cancelled on the ground. that,
the Excess Profits Tax Officer erred in 1nvokmg the prov151ons of 5. 15
of the Ex;:eas Profits Tax "Act? S i

(2) whether the Excess Profits Tax Officer, having found that some of
the assets which were not intended to be used ‘after the war were used
after the war, could legally reduce the allowance made to the assesseé
Company by the Central Board of Revenue under s. 26 (3), Excess

Proﬁts Tax Act"*
The reference was heard.
G. N. JOSh’L and P. R. Sunkersett, for the apphcant

Szr J.. B. Kanga with Shanker Na'rayan and S. P. Mehta for

the respondent

L
* The second question was reframed by the High Court as under: -
(2) Whether in view of the orders passed by the Central Board of
Revenue under s. 26 (3), it was competent to the Excess Profits Tax
Officer to revxse ‘the order under s. 15 of the Act?
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Cuacra C. JCi There is absolutely no merit in the case of the
assessee, but Sir Jamshedjl rightly reminds us that the Income-
tax Act does not concern itself with equity, and that we must
strictly construe the provisions of the Act as the Legislature
kas enacted them, and, if the tax-payer is entitled to a relief,
whether equity is on his side or not, he should be given'that
relief. Fortunately in thls case we can reconcile ‘both law and
equity. , - ,

The assessee company was assessed to excess profits tax for

‘the years 1941 1942 and 1943 and in respect of all these three

years of assessment he succeeded in getting an order of the
Central Board of Revenue under S. 26 (3) of the Act. That sec-
tion provides that -~ = .

“If on an application made to it through the Excess Proﬁts Tax Officer
the Central Board of Revenue is satisfied that the computatxon in accord-
ance with the provisions of Schedule ‘I of the profits ‘of a business during
any chargeable accounting period would be inequitable.”
owing to any of the circumstances therein mentioned (and the
relevant circumstance in this case is that ‘the provision of
buildings, plant or machinery. which will not be required for
the purposes of the business after the termination of the present
hostilities) ‘“the Central Board })f_Revenue may direct that such
allowances ‘shall be made in computing the profits of the busi-
ness during that chargeable accounting period as the Central
Board of Revenue thinks just.” Now, it was represented by the
assessee to the Central Board of Revenue in respect of its assess-
ment for all the three years that provision. for buildings, plant
or machinery would not be required for the purposes of its
business: after the termination of the war; and in view of this
statement made by the assessee an order was made by the
Central Board of Revenue giving certain allowances to the
assessee- in respect of the three assessments under the Excess
Profits Tax Act. The order of the Central Board of Revenue
expressly states that ‘

“by reason of the following circumstances, viz. that the provision of
byildings, plant or machinery which will not’ be required for the “pur-
poses of the business' after the termination of the present hostilities the
computation of the profits , of that business during the chargeable

accounting period...... in accordance with the provisions of Schedule I°
of the Act would be inequitable...... an allowance shall be made in res-

pect of such circumstances m computing the proﬁts of such” chargeable

accountlng perlod »

The Excess Profits Tax Officer discovered in 1948 that in fact
the buildings, plant and machinery had been used for the pur-
poses of the business of the assessee after the termination of the
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war (the war having terminated on March 31, 1946). Thereupon -
he purported to act under s. 15 of the Act and revised the assess--

ment for the three years 1941, 1942 and 1943. What is challenged
before us is that the Excess Profits Tax Officer could not act

under s. 15 as that section was not applicable looking to the

fact of the present case. Section 15 provides that
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“If, in -consequence of definite information which has.come: into his» THE INDIAN

“possession, the Excess Profits Tax Officer discovers that profits of any
chargeable accounting period . chargeable fo excess profits tax have
escaped assessment, or have been underassessed, or have been the
subject of excessive relief, he may at any time within five years of the.
end of the chargeable accounting. period in questlon serve on the person
liable to such tax” a notice as therein provided, “and may proceed to
assess or re-assess the amount of such profits liable to excess proﬁts
tax.” . .

Now, the contention of Sir-J amshedJl is that s. 15 only apphes
when a fact which was in existence at the date of the assess-
ment was subsequently discovered by the Excess Profits Tax

-—

Officer. He contends that that section does not apply when a.

new fact subsequently comes into existence. He emphasizes the
expression “discovered” and he says that you can only discover
something which is already in existence but which is concealed
or unknown to you and of the existence of which you come to
know at a future date. Now, it seems to me that on a true con-

struction of s. 15 if an assessment was valid at the date it was’

made, its validity cannot be challenged by reason of subsequent
. facts which come into existence. The validity of an assessment
can only be judged in the light of the facts then existing which
are either known to the Officer or which he subsequently comes
to know. But when the validity of the assessment cannot be
determined at the date when it was made, but can only be deter-
mined in the light of subsequent facts, it is useless to contend

that even so the validity of the assessment must be determined .

as of the date when the assessment. was made. Now, take this

very ccase. The assessee was only ent1tled to relief provided it

did not use the buildings, plant or machmery belongmg to it
Alpr the purposes of its business after- the termination of the
war. If the assessee used the bulldlngs plant or machinery for
its business after the war, it would not be entitled to any relief.
The validity of the relief given to it depended upon the build-

ings, plant or machinery not being used for the purposes of its

business after the war. How is it possible to ]udge whether the
assessee was entitled to relief or not till after the war came to
an end and till it was ascertained whether in fact the assessee
did or did not use the ‘buildings, plant or machinery for its

UNITED
MILLS,LTD

: Chagla

C.J.
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busmess Thls was a fact which was not in ex1stence and could

Co*vnvns- _not be in existence at the date of the assessment.. But- perhaps
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that would not be enough if irrespective of this fact the assess-
ment was valid; but in this case the very validity of the assess- .

“ment depended upon.the existence or non-existence of this fact,

-and the validity could only be determmed when it was known

“iwhether the fact existed or not. I see no difficulty in giving to

the expression “dlscovered” a ‘meaning Wthh does not neces-
arlly confine it to the finding out of an already existing fact;

- you may also find out a fact which has come into existence for
“the first time and that is as much dlscovermg a fact as in tb 2
“other case. :

Sir' Jamshedji has strongly relied - on. the  observations in
“Simon on Income-Tax,” at p. 134 where the learned author
points out that there can be no discovery, as the word is used
in s. 125 of the English Act, by virtue of facts arising subsequ-

-ently to ‘the first assessment or the year of assessment concern--

ed and for this proposition the learned author has relied on
Dodworth (H. M. Inspector of Taxes) v. Dale.”” When we turn
{0 the facts of that case they are rather 51gn1ﬁcant In that case
certain relief was given to the tax-payer in the nature of
'marrlade allowance on the ground that he was a married mar

in. 1921. The tax-payer then filed a suit against his wife for
nullity of marriage and the marriage was declared null and

void- in 1933. The Income-tax authorities thereupon contended

- that the tax-payer had wrongfully obtained the relief inasmuch
as"he was never married, because the Court had held tha* the

marriage was null and void . from its inception. The English
Court held that the marriage was not void from its 1ncept10n

- but it was voidable and it had to be avoided and it was only

when the marriage was avoided that it had become void ab

‘initio and that it was not v01d for all purposes. The Court fur-

ther held that there was a de facto marriage between the tax-
payer and his wife and the tax-payer was entitled to relief in
respect of the de facto marriage also. Therefore, the finding of
the Court was that the assessment was valid when it was made

:and that the mere fact that the de facto marriage was subse-

quently held to be void did not depnve the tax-payer of his

" relief. Therefore, in that case the vahdlty of the assessmeni and

the right of the tax-payer to obtain relief could be determined
at the date When the. assessment was made A dlstmctlon, and a

“’ (1936) 20 .T. C. 285.
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. very. vital d1st1nct10n beLween that case and. the-ease:-before
us was that the validity of the assessment and the right ofithe
tax-payer to relief could not be determined.at the,. date, when
the assessment was made The other case, rehed upon, by, Sir

Jarnshed31 is the case of Anderton & Halsteed Ltd V. szell.

(H. M. Inspector of Taxes)." That was a’.case: where Assessee.
'company wrote off certain debts as bad. debts and dedu\,uo ns
were allowed by the. taxing authorltles in,. respect of those
debts It was then found. that the; assessee company conunued
to trade with the debtor and further extended the credltf :to
him. Thereupon the taxing authorltles rev1sed the. assessment
on the groand that- the debts Whlch Wele ertten off .as had:
debts were realIy not bad debts in v1ew of the subsequem -con=.
duct of the assessee .company.. Rowlatt J. held that the. assessee .
could not be re-assessed under s. 1 ..of .the: Envhsh Acty
because there was no dlscovery w1th1n the meaning of that sgec-
tion. The Iearned Judge. has taken ams to pomt out "hat a
mere change of op1n10n on the same, facts and ﬁgures upon some'
question of -accountancy does not amount to, a, dlscovery oi A,
fact. Whether a debt is a “debt | or not'isa matter of estlmate and
the company estimated at the . relevant .date.that a partmular
debt was a bad debt. That estimate. was accepted by the: taxing.
authorities and it was not ~open to the taxing: authorltles subse- -
quently to change. their mind and. ;to say . that the. change.- -of:
opinion constltutes discovery- of .a. new fact At p.-200 Rowlatt:
J. observes that——t‘

..What the Statute requn 23, thereforé) is ‘an estimate {6 what: extent_'
the debt is bad, and-this is for‘the .purpose.of-a profit ‘and: 16ss -accounti’
Such an estimate is not a prophecy fo.be Judged as to its ‘truth by:-after

events, but a_ valuation of an asset de presentt upon; an uncertain-. iuturee

to be judged as to its soundness as an estxmate _upon, the then facts and,,

pr1nc1p1es »

This _case would have. applied in the present.case -if the-relief.
granted to the tax-payer depended. upon the opinion-or estimate”

of the Excess Profits Tax Officer. But,it is clear, that. the zelief
granted to the assessee .did 'not proceed:upon .any estimate:or
opinion. of the Excess Profits Tax Officer; it depended”upon -z
fact which 'was to come -into existence at a subsequent date:
Therefore, we are concer:ied- here;not with -any-opinion héld.
one time by the ‘Taxing" Authority,.which:was subseguently
revised or changed. But We are: here concerned . with - the .exis-
tence or non-existence of a fact, which fact, by 1ts very nature,
could not haveexisted at the date when the assessment was

 (1931) 16 T, C. 200,
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made: and: whose ex1stence could not be dec1ded upon except at
a" later date: ‘

Sir Jamshedp has: further: argued- that the effeet of our judg-
‘ment .would 'be t6 -make the" original assessment made a condi-
‘tional assessment; and' according to him law-does not permit
‘conditional * assessmient! Now, it is true: that in a sense every
assessment is- conditional—=in" the sense- that it is liable to be
re-opened if the conditions of s. 15 are satisfied—and it is only
in' that sense that we call this assessment a conditional assess-
“ment: If s. 15 did not apply and’if' the taxing authority had-
no power given to it under s. 15, then the assessment would be

final and conclusive; but, inasmuch as the Legislature has pro-

"vided machinery for re-opening an assessment under s. 15, and

has-given power to the'taxing authority to assess or re-assess
the "assessee, the" assessment is a conditional assessment.

Sir Jamshedji says that the order made by the Central Board
of Revenue still stands and it was the duty of the Excess Profits _
Tax Officer to carty out that order in assessing the assessee ta
excess profits tax for the years 1941, 1942 and 1943, and the. tax-

ing authority has carried out that ‘order which was a valid
order undér” the Act. But in-deciding the case in the way- in

which” we are’ going to décide’ it we are not going behind the )
rorder of the ‘Central Board of Revenue. That order itself
‘postulates- relief being granted‘on the basis of a fact which can
only be determined- at a‘ subsequent date. When that fact is .
determined it is found that the assessee is not entitled to the
relief granted: to it-by the Central Board of Revenie. Therefore,
it is:found- that the'assessee has obtained excessive relief and
under-s. 15 it has been:deprived: of that excessive relief upon‘
discovery of the fact that it has used the buildings, plant or
machinery for the purposes of its own business after the war.
We, therefore, answer the first question submitted to us in the
negativé: The second: question has not been properly framed
We; therefore, reframe that' question' as follows: — .

“Whether 'in view \of the order passed by the Central Board 6f Revenue
under s;-26: (3) it was:comipetent-to-the Exceéss Profits- Tax Officer to re--'
vise the order under s. 15 of- the Act?”

and havmg~reframed it; we:answer'the question in the- afﬁrma—-
tive.. The assessee must: pay-the: costs: of the reference.

Attorney for Commissioner: N. K. Petigara.

Attorney for respondent: S. P. Mehta. .

» Answer accordingly.
P. M. P.
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