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accrued on December 31. In order that it should accrue, they
had  already worked for 11' months and they transferred the
right and the obligation of managing agents to the assignees
for the remaining period of one month. Therefore; the consis
deration ‘of Rs. 57,80,000 paid to Agarwal & Co. obviously and -
clearly included the right ‘to recéive this commission when it
was ascertained and when it accrued at the end of the calendar
year. Therefore, this is a clear case of the assignment by E. D.

" Sassoon & Co. Litd. of part of the income which they had al- .

ready earned by working as managing agents for 11 months,
When. the income. did accrue and was paid to Agarwal & Co.
the question then fell to be determined as to how the income
should be apportioned between the two managing agents: one
who had worked for 11 months -and the other who had
worked for 1 month. But, in my opinion it is wholly erroneous
to say that the income was brought about or was earned -only
by Agarwal & Co., and that E. D. Sassoon & Co. Ltd. had noth-
ing whatever to do with the productmn of that income. -

“We Would, therefore,_ a‘nswer the question subm1tted to. us in
both the questions raised in the two references, which are

identical, in the afﬁrmatlve

In Reference No. 24 the Cornmlssmner to pay the costs; and
in Reference No. 27, the_ assessee to pay the costs.

- Attorneys for Commissioner: N. K. Petigara.
* Attorneys for respondent: Rustomji & Ginwala.

Answers accordingly.
A J. P

-ORIGINAL CIVIL .

Before Mr. Justice Tendolkar.
- A. v B '
Hindu law~—Marriage, whether also a civil ‘contract—Wife impotent at
the time of marriage and at the date of the husband’s suit for nullity

_ of - marriage—Whether “husband entitled to decree for nullzt'y of
mafrnage”Bombay Hmdu Divorce Act (XXII of 1947).

*#Q, C. J. Suit No. 981 of 1951.
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A suit was filed by a Hindu husband against his wife fer a declaration
that their marriage which had taken place on May 12, 1850, according
to Hindu Vedie rites, was null and void on the ground that the wife was
vphysically incapable of consummating the marriage and was, therefore,
impotent both at the date of the marriage and the suit. On the question
whether under Hindu law the husband was entitled to a decree
. for nullity of marrlage —_

(i) Held, that although under Hindu law marriage is a-éacraméht, it
is also a contract

(it) Held, that even if marrxage is a' sacrament (sanskara) only, an
impotent person, being incapable according to the Smriti- texts, of per-
forming a samskara, the fact that a marriage is'a sacrament cannot
stand in the way of a declaration that the attempted marriage is a
nullity; and that apart from texts directly prohibiting the performance
of ‘marriage ceremonies by impotent persons, any marriage under any

~ system of law. postulates that the spouses who go through the ceremony .

of marriage have the physical capacity to get married. I order that two
persons should be capable of getting married they must have even ag-
'cording to Hindu texts the physical capacity at least to.cohabit, if not
tc procreate children.

(iit) Held, that the doctrine of factum valet cannot be invoked to
vahdate a marriage which is null and void on account of 1ncapa01ty of a
spouse.

(iv) Held, therefore, that the marriage of an 1mpotent ‘whether a male '

or female, is absolutely null and void under the Hindu law.

(v) that even if the husband was not entitled to such a declaration, he
could be granted a decree for divorce under the Bombay Hindu Divorce
Act, 1947.

Ratan, Moni Dem‘v ngend'ra Narain Singh,™ Purshotamdas Tri-
bhovandas v. Purshotamdas Mangaldas,”® and Muthusami Mudallar V.
Masilamani,”® relied upon.

- Amirthammal v. Vallimayil Ammal,® and Bhagwati Saran Singh v.
Parmeshwari Nandom Singh ¢ dissented from.

. Mauji Lal v. Chandabati Kumam,(” -and An]ona Dasz v Pmlhad
_Chand/ra Ghose,") referred to.

Suit for declaration by the husband that his marriage. with
the defendant was null and void, and in the altgrnative_ for a
" decree for divorce. :

The parties, who belonged to thé Cutchi Lohana- ‘Comimunity
of Bombay, were married on May 12, 1950 according to the
Hindu Vedic mtes The plaintiff was 22 years of age and the
defendant 16 at the time of the marriage.

[ (1945) 1 Cal. 407.. ® (1896) ‘21 Bom. 23.
© ) (1909) 33" Mad. 342. *) [1942] Mad. 807, F. B.
©) [1942] AlL 518. . ) (1911) L. R. 38 1. A"1220

vl (1870) 6 Beng. L. R. 243.

1952
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- On October, 17, 1951, the plaintiff filed a suit for a declaration
that the marriage was null and void, or in the alternative for

- a decree for divorce under.the Bombay Hindu Divorce Act, 1947.

The- sult was heard.
J. H. Dave, with Sir Jamshedji Kanga and M. P. Laud, - for

- the plaintiff,

"N. A. Mody, with M. H. Shah, for the defendant.

TeENDOLKAR J. This is a suit filed by a Hindu husband against
his wife for a declaration that their marriage is null and
void, ‘or in the alternative for a decree for divorce under the
Bombay Hindu Divorce Act, 1947. The parties were married
on May 12, 1950, at Bombay according to Hindu Vedlc rites.
At the date of the marriage, the defendant was sixteen years
of age having been born on August 16, 1934. The  plaintiff
alleges that the defendant did not have at the time of marriage
either a vagina or uterus and she still has neither the
vagina nor uterus, or to use medical expressions, she has had
no development of vaginal cervix, uterine or the genital tract
and the internal organs, and, therefore, she is 1mpotent and -
incapable of having sexual intercourse with any male. The
plaintiff also alleges in the plaint that the parents of the defen-
dant practised fraud and deception upon him, as they did not
disclose these physical defects -of the defendant, which they
should have known, as the defendant had no menstruation
periods prior to marriage and does not have them still. The
defendant by her written statement admits that she had no
‘vagina at the time of marriage- and has not got one even now;
but she says that she has been advised that a vagina can be
created by a surgical opsration. As regards the uterus, it is
her case that she has an unZerdeveloped uterus. She admits that
she was at the time of marriage and still is incapable of hav-
ing sexual intercourse and is unable to consummate the
marrlage '

2. At the hearmg, the allegations of fraud and deceptlon
were unreservedly withdrawn; and the defendant, whilst
maintaining that her. alleged impotence Was not permanent
and was curable, did not lead any evidence to show that a
vagina can be created by*a surgical operation. The result, there-
fore, is that I have to deal with this case on the footing that the
defendant has not and never had a vagina, and is, therefore,
and has always been incapable of consummating the marriage,
or having sexual intercourse with her husband. On .these
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facts there can be little doubt that she must be considered to

have been impotent at the t1me of marriage and she still con-
tinues to be impotent.

3. If marriage amongst Hindus was a contract, there can
be little doubt that on these facts the plaintiff would have
been entitled ‘to a decree for nullity of marriage; but it is ur-
ged on behalf of the defendant that a Hindu marriage is a
sacrament gz and not a contract and there can, therefore,
,be no decree for nullity. -

4. On behalf of the plaintiff reliance is placed on .a decision
of their Lordships of the. Privy Council for the proposition
that a Hindu marriage may be declared to be null and void.
The case relied upon is Mouji Lal v. Chandrabati Kumari.!
In that case, on an application for letters of administration it
became necessary to consider whether unsoundness of mind
rendered the marriage of an individual invalid. The Calcutta
. High Court held that the alleged unsoundness of mind was
‘not of such a character as would render the marriage invalid,
and Pargiter J. stated: '

“...Upon this finding, it is not " necéssary for me tbl consider the

elaborate arguments which have been addressed to us by both parties

whether a marriage contracted by a really insane person, is or is,n'ot“
_invalid according to Hindu law.”

When the matter went to the Privy Council their Lordships
of the Privy Council agreed with the Calcutta High Court
that the objection to a marriage on the ground of mental in-
capacity must depend on a question of degree and that in that

case the evidence of mental infirmity was wholly insufficient

“to establish such a degree of that defect as to rebut the
extremely strong presumption in favour of. the validity of the

marriage. It may be urged that if nullity of marriage was-

not known to Hindu law, their Lordships would not have pro-
ceeded to consider what was the degree of mental 1ncapac1’sy
'in the individual; but nonetheless, it is quite apparent that
their Lordships did not apply -their mind to the question as
‘to whether there would have been a nullity of marriage if the
person was wholly insane, but only held that even if. thé

person was of unsound mind, the unsoundness was not of such
a character as would in any event render the marmage null

™ (1911) L. R. 38 L A, 122, s. ¢. 13 Bom, L, R. 534, s. ¢. 38 Cal. 700, 708.
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- and void. I-am not, therefore, prepared to read | this judg-
‘ment of their Lordships of the Privy Council as an authority

for the proposition that there can be nullity of marrlage under
Hindu law.

5. Turmng next to the authorities in Indla, a Full Bench of
the Madras High Court has in Amirthammal v. Vallimayil
Ammal® held that a congenital idiot can be lawfully married;
and.a Division Bench of the Allahabad High Court has in
Bhagwati Saran Singh v. Parmeshwari Nandan Singh® held .
that the marrige of a lunatic if duly solemnized is not invalid.
On the other hand, in Ratan Moni Debi v. Nagendra Narain
Singh/™ the Calcutta High Court has held that a wife whose
husband was impotent at the time of marriage and continues
to be so is entitled to a decree of nullity of marriage - under
Hindu law. Having regard to this conflict of authorities
between the different High Courts, it becomes necessary .for
me to consider afresh whether there can be.a decree of nullity
of marriage urider Hindu law in the case with = which I am
concerned viz. the case of a wife being impotent at the time

-of marriage and contmumg to be so thereafter.

6. Now, both the" Madras and the ‘Allahabad ngh Courts
in coming to the conclusion that they did relied upon a pass-
age in Mayne’s Hindu Law (5th-edn.) Wh1ch is in the followmg
terms (p. .109, s. 90): '

“As the great and primary object of marriage is the procurement of

male ‘issue, physical capacity is an essential requisite, so long as mere
selection of a bridegroom is concerned; but a marriage with an- impotent
male. 1s not an absolute nullity as it is by English law.”
This was the opinion of John D. Mayne. In the tenth edition
of the same book which was edited by S. Srinivas Iyengar a
different view was taken, and in s. 105 at p. 150 it is - stated
that—

“The marrlage of a lunatic, an idiot or an 1mpotent Dberson is invalid
under the Hindu law.” . o
In the subsequent ‘edition, viz. - the eleventh edition by
N. Chandrashekhara Aiyer, s. 105 repeats the observations of
Mayne in the earlier editions quoted above ‘and then proceeds
to observe (p. 143):

It has now been held by the High Courts of Madras and Allahabad,

in deClSlOnS of questionable correctness, that untler the H;ndu law, an
ldlot a lunatic or an 1mpotent person can be lawfully marmed ”

(1 [1942] Mad. 807, F.B. ) [1942] All 518,
©1[1945] 1 Cal 407./ .
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Both the Madras and the Allahabad High Courts rejected the
expression of ‘opinion in the tenth edition of Mayne and accept-
ed the opinion in the-earlier ed1t1on of Mayne, with the result
that it becomes necessary to consider whether the opinion - of
John D. Mayne was justified by the texts on which he relied.
Ina foot-note Mayne relies upon Manu, IX-203 and Narda XII-8
to 19, and I will proceed to consider how far these texts sup-

port the Vlew of Mayne
7. Manu IX—203 states,

aafv&qr gak: I,
afardar F4Ed |
AqrgersaA '
aed gEati
Ther translation of this verse in the Sacred Books of the East,
Vol XXV, by Buhler 1s (p. 373):

© “If the eunuch and rest (khbadl) should somehow or other desire to
take wives, the oﬁsprmg of such among them as have chlldren is worthy

ot a share

Now, the word “kleebadi” refers to a eategory of people al-
ready enumerated in the previous Verse 201 which is translat-
ed in the Sacred Books of  the East Vol XXV, at (p. 372):

Te

-“Eunuchs and outcaste (persons) born bhnd or deaf the insane, 1d10ts )

and the dumb, as well as those deficient in -any organ (of action or
sensation), receive no- share

But- there is no agreement amongst the commentators of Manu
as to the true translat1on of awm zme The word is a aganf%' -gHIG

There are two kinds of this Samas. ~One is sgzams EEE agrﬂ% '

and the other is aagvrqﬁﬁr;ﬁ q-’-"Eﬁf\{ The translatlon which I have
quoted treats ‘this Word as being a agqm aga'ﬁ"g _and that is
‘the opinion of some of the commentators But others take a

‘different view. »Sarvadnya Narayan: says.;@arﬁarfﬁ;qa@m%ﬁam} -

ggafEn and Laxmidhar in Kalpataru also says. the same thing.
Ghose in his Hindu Law, lst edn., Vol. II, p. 487, translates
this passage as follows =

“...“Those begmnlng w1th the eunuch’ is a word in the- Atadguna
Bahuvr1h1 Samasa form and thus, means ‘all the rest excepting the
eunuCh,-”- .

—
©
[31]
N
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Vivad Ratnakar also says: S Sl E R R agHife, Folaey
QIR AT, which is translated by Ghose as follows:

“...The words ‘eunuch and the rest’ is a compound formed in the v&av
of Atadguna Bahuvrihi samasa and thus means all the rest except the
eunuch, because the eunuch is lncapable of raising issue.” (Ghose s Hindu
law, 1st edn., Vol. II, p. 562)

Vivad Ratnakar then proceeds to quote the author of Prakash
as saying that the word is dgam sgsifgsbut  refers to curable
impotency.. The wellknown commentator Medhatithi- restricts
the word “kliba” to a variety of impotent persons known as
arrqal; (whose semen is as  thin as air) and who may have a
desire for co-habitation. In the alternative Medhatithi says’
that the word refers to people who are not impotent at the
time of marrlage but subsequently become such. Apararka
says: @'ﬁa‘gchq Rrftrcaifamgaly which is translated by Ghose as
“Children are born to impotent persons by means of medical
treatment” from which it follows that Apararka restricts the

“word to cases of curable impotency. Kulluka emphasizes the

word ®daw (somehow). He says that the word =g=q sug-
gests that an impotent person should not marry, but if he does,
he may have a “kshetraja” son.

‘8. ‘It is thus apparent that there "is no unanimity even
amongst the commentators as to whether “klibadi” is to be °
interpreted as erqager or aagmagsﬁ% and that the commenta-
tors ‘who incline to the view that it should be interpreted as
ragmqgaﬁf; attempt to escape the consequences of such inter-
pretatlon by restricting the word either to curable impotence
or to persons who were not impotent at the time of marriage
but subsequently became impotent. However, it is really not
very material to-consider which of these two interpretations is
the correct one, ‘because even if these texts of Manu do not
apply, there is a similar text of Yajnavalkya which would come
into effect. © Yajnavalkya II-140-141 are as follows:

"FHNST IATEISH: S TEFHTR IS |

s sRIfEEIQmar vasan: R 1 2o u

Nar : ATt et woglon:

GRAHT SHAeAT ATE HECEA: W Qe 0
Gharpure translates these verses as follows:—

“An impotent person, an outcaste, and his issue, one lame, a mad
man, an idiot, a blind man, and a person affected with an incurable
disease and (like) .others, must be maintained; excluding them from any
share.
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. The aurasa -and kshetraja sons, however, of these, if free from defects,
are entitled to allotments.” (Yajnavalkya Smrltl 1st ed., Verses, 140 and
141 pp. 265, 268). .

- THis, therefore, is a clear text for the proposition that the 1:{3'

son of an impotent person is éntitled to & share on partition
Now,.a woman is the field ( g ), the person appointed to
produce offspring is the cne who sows the seed @fifsq ), or one

who is appointed (r"(fnqrr) and the child born of such a union

is a gzrwson, ie. born out of the field. The possﬂolhty of agirsr
son existed when = the practice of “niyoga” was. permis-
sible whereby some other person could be appointed to beget
a child out of another. person’s wife.  There is a great -diver-
‘gence of views as to the origin and scope of the practice of
“niyoga”-and also as to whether Manu sanctions or forbids: it,
but it is unnecessary to consider it because there is unanimity
of opinion that “niyoga” is forbidden in the “Kaliyuga” in
which we at present live. Sarasvativilas = (Ghose, Vol. II,
p. 1023) points out that Yajnavalkya II-141 is applicable only
to “dwaparyltiga,” because the practice of having a “kshetraJa”
son is forbldden in the Kaliyuga:— .

79 e “aiha: Rt fi amake” g5 e,a;qrwﬁ
g Beasd Fa1 FAATT AR ‘
It may be translated as follows:—

“As to what Yajnavalkya says: ‘but . their sons legitimate * and
Kshetraja are entitled to shares if free from similar defects’, that was
‘applicable in the Dwapara Yuga as the Kshetraja son is prohzblted in
the Kali Yuga” (Principles of Hindu lc.w by Ghose, 1st edn Vol 11,
p 1002, No. 157) .

Smritichandrika II, (Mysore Government Oriental 'lerai'y

1952

Te

- Series, Bibliotheca Sanskrita, No. 48, 1916 edition) at p. 634 -

repeats verbatim the above quoted words of Sarasvativilas.
It must be remembered that-the verses of both Manu and Yaj-
navalkya are not in .the chapter relating to marriage but are
in the one relating to partition; and as there is no possihility

“of an impotent getting a son in the Kahyuga which is the pre-

‘sent age, as the practice of “niyoga” is forbidden, there can be
no question of the son of an impotent getting a share on parti-
tion. If, therefore, Yajnavalkya II-141 does not apply in Kali-
yuga, equally so Manu IX-203 cannot apply in Kaliyuga.

9. There is one further point in this connection which is of
1mportance In the case before me, even assuming that these
verses have an application in the present age when they Te-
“fer to the son of an impotent person, there is a possxbﬂy v g,f

Lino.—ILR 6—4 :
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- such a-son in a case where the husband is impotent, because
~he may have a kshetraja son; but there can be no son to an

impotent female in any event, and, therefore, there can be no

- question of these verses being requisitioned for the purpose of

showing that since the child of an impotent female is recognis-
ed as a sharer the marriage of an impotent female must be
deemed to be recognised. In any event, as I will point out
later, there are texts which directly deal with the question as
to- whether the marriage of an impotent person is null and
void, and it would, therefore, be improper to conclude frorm-
the fact that the son of a particular union is to be given a share

‘on partition that the union, itself is a valid marriage. The off-

spring of an illegitimate union may also be provided a share
by any system of law, but that Would not render such a union
a vahd marriage.

10. Turning next to the verses of Narada, Chapter XII, 8 to
19, on which also Mayne relies, when one looks at these ver-
ses it is extremely difficult to see how a lawyer of the eminence
of Mayne could conceivably have read these verses as sup-
porting the proposition that the marriage of an impotent is
valid. In the Sacred Books of the East, Vol. XXXIII, Chap
XII, Jolly translates verse 8 as follows (p. 166):

“The man must undergo an examination with regard to his virile;
when the fact of his virile has been placed beyond doubt, he shall obtain
the maiden, (but not ctherwise).”

Verses 9 and 10 describe the characteristics by which an im-
potent person can be detected. Verse 11 says that there are
fourteen species of impotent men including both the curable
and incurable. Then Narada lays down rules as to these
d1fferent species of impotent men. Verses 18 and 19 are as
follows: — -

s=Et @ agS: WIRATST: @R |
oVA A= Wa WGEHH TG 1 3¢ 0
oend fesg: gear @ difadt aw
B o X A %smgra N gl

Jolly translates them as follows:—

“If a man is potent with another woman but impotent with his own
wife, his wife shall take another husband. This is a law promulgated by
the Creator of the world.

Women have been created for the sake of propagation, the wife being
the fleld and the husband the giver of the seed. The fleld must be given
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- to-him who has éeed He who has no seed is unworthy to possess the
field.” (Sacred Books of the East, Vol. XXXIII, Chap. XII Verses 18, and

19, at p. 169).

These two verses far from lending support to the proposmon

that the marriage of an impotent person is valid appear dire-:

‘ctly to lay down that the marriage is not valid. The .result,
therefore, is.that neither Manu IX-203 nor Narada XI1-8 to 19
on which Mayne relies for his opinion in the fifth edition sup-

port that opinion.

11. Having thus destroyed the basis of the opinion, T will
next proceed to consider the texts that directly bear on the
marriage of impotent persons. There are first the texts which
lay down who should -get married. Yajnavalkya I-52 says:

. efegrarsal syt e )
?:Tqrqqﬁ?‘[ wramatioet zzﬁq@ﬁq n

Gharpure translates this verse as follows:

“One who has not swerved from the vow of cellbacy may take to
wife a woman possessing (good) qualifications, (viz.) one who has not
belonged to any other, who is lovely, who is not a sapmda and who is
younger (than hlmself)”

* Commenting Qn this verse Mitakshara says:
g adawafard & @ dfgang |

which may be translated as, “a ‘stri’ examined as to her maiden-
hood to obviate the possibility of her being sexless.” pr
Mitakshara is a high authority and the definition of “strl” giyen
by it lays down an essential requirements as to what a &
- should be. On behalf of the defendant reliance is placed..on
* the statement in Shabdendushekhar to the following effect;
wdamaadt e €7@ (A & has hair and breasts). That quite
obviously, is not a definition of what a “stri” is but it ‘only
. gives some of the outward characteristics of a woman,
for the purpose of identifying her sex.

12. Then, with regard to the husband, Narada XII¥8’ ‘which
I have already quoted earlier, shows that the husband has tc
be examined as to-his virile, while YaJanvalkya prescrﬂme
that the wife has to be examined to find that she-'is potent.
The result is that both the husband and the wife, according

Ten

to the texts, have to be examined in order to make sure that .

they are potent,

—
©
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13. We next have Vishnu quoted in Viramitrodaya, Sanskar
Prakash (Chowkhamba Sanskrit Series, 1913 edn., p. 551):

asaaamqmca«w«'}zqmmﬁ?fﬁmq |
AFAAT qATAT AFIT FAAI@: N

’The agreed. translation of this verse is:

“The crooked, the dwarf, the blind by birth, the impotent,

the lame and other diseased persons, as they are not entitled

to a share on partition they should remain celibate for the
whole of their life”. ’
Vlramltrodaya also quotes Sangrahakar (p. 551):—

geaIdlAIaAREIIamEalsT qrEa: |
fagd afowsy EHT(“«‘»HHHF&WRH 1

'The agreed translation of this verse is:

“As the lame and others including impotent persons get no
share on partition and as they are also incapable and are not
entitled to have sanskars, hfelong cellbacy is enJomed on them
by the shastras.”

v.Now, it must be remembered that Virarni'crodaya is a high
-authority in the Mitakshara school and was recognised as such

by their Lordships of the Privy Council. See Vedachela
Mudaliar v. Subramania Mudliar.®™ '

14. We next have Narada XII-19 which I have quoted earlier.
That verse emphasizes the fact that the wife is the field
and the husband the giver of the seed. It also says that the
field should be given to the person who has the seed and that
the person who has no seed does not deserve the field. Tt
would follow therefrom that if there is no field there can be
no question of marriage, because according to this verse of
Narada women are created for the purpose of procreation, and
if they cannot procreate, they cannot be wives.

15. We next have Manu VIII-226:—

qrfrmafirr st weareag afafearn
ArEFATg FARATT grauAERIR ar u

The agreed translation of this is:
“Nuptial texts are meant only for “kanyas” and not far those

.who are not kanyas (e1%=a0) because they are excluded from' re-

ligious ceremonies.”
Medhatithi in. his commentary eXplalns What is “luptakrlya » o

e — il sRadERETcTRatadt TfEd araaear 1

faanan: .

¢1(1921) L. R. 48 I. A, 349, 361, s. ¢. 24 Bom, L. R. 649,
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An agreed translatlon of which is:

“Those who are not entitled to help in the performance of
" agnihotra and other rites or in the begetting of phlldren are
- not fit to be married.”
and further says,

- q aRiiRERarE@Er ags nREnET fEamg T

“In no vedic texts is marriage with “akanya” found to be mevn‘-
tioned.” Sarvadnya Narayan says,ais=a1g#33. It may be trans-

lated as, “Akanya means an impotent woman.” Viramitro-

‘daya in Sanskar Prakash after citing Manu says:
 ZFFINANANT B IS 41+ FTFEENAE |
An agreed translation of which is:

“Mantras for the sacrament can only apply to kanyas by
which is meant girls who are virgo intacta (whose yoni. aﬁﬁ{)
is uncut).” Kulluka in his commentary points out that mar-
riage with a virgo intacta is gy (religious) but marriage with
a girl who is not a virgo intacta is not forbidden although it
may be. s1geg (not approved by religion). But the emphasis of
Viramitrodaya obviously is not on whether the “yoni” (genital
organ) is cut as on the fact that the woman must possess a
“yoni”, whether cut or uncut, and if she does not possess one,
she cannot be considered to be a “kanya” and cannot be mar-

ried.

tafala Whlch quotes Chandrika:—

qﬁ“t-qmrzﬁa’?aqﬁarar ﬁ;(”«reqmq !
ANZIET 7 GEFR AratT AT 0
{AIRaTE: FisaTagaHsianadr |
g agsn: ggRATTAgEdRa v
An agreed translation of which is:
“Such of the twiceborn persons as are intoxicated, insane,

idiot, impotent or fallen; for them there is . no marriage, -no-

Qanokara no impurity, no libations; they may be married fo a
plantam tree . or in its absence to the branch of a sun plant.

This is what Manu has sai

17. Then again in Grihya and Dharma Sutras it is prescrib-
ed that the wife should be a “Nagnika” afits1 . See Vaik. VI-12;
Hir. I-19-2; Gobhila IIT 4-6; Manawa I-7-8; Vashishtha Dharma
Sutra XVII-17; Gautama Dharma Sutra XVIII-23. . .

16. We next have the following passage in the Smritimuk--

Ten

[y
©
.n
N

I.!ﬂ > l

g‘Qa

lkar



1952
A
B‘.‘v{‘»

Tendolkar
1.

498+ INDIAN LAW REPORTS [1953]
- 18. In his @orﬁmentefy on the Hir. 1-19 Matridatta says:—

el A e 1

. “Nagnika is a girl fit to throw away her clothes meaning

thereby that she is fit for co-habitation”” The Grihya and
Dharma Sutras were ‘written probably in‘the period 600-300 B.C.
The word “nagnika” was differently interpreted when child
marriages came into vogue in later periods; but there is no
doubt that at the time:of the Grihya and Dharma Sutras grown
up girls were ‘married and indeed the Grihya Sutras provide
for a rite of co-habitation‘on the fourth day after marriage.
(See Sacred Books of -the 'East, Vol. XXX, p. 301, mote (1),
where all the references are collected.) Thus the' requirement
that the girl should be a “nagnika” also involves that she
shd‘uld be it for co-habitation ‘

19 But it'is urged that the Mimansa rule of interpretation
is that ‘if there is a known (z3)reason for a thing ° prohibited, -
the' texts should be considered as only recommendatory,:while
if ‘there is an unseen (xwzg)reason for a thing prohibited the
‘texts should be considered obligatory. It is urged that all the
texts cited above are recommendatory only, because .obviously
the reason of it can be easily seen. That may have been so if
the texts stood by themselves; but as I will proceed to point
out there are numerous other texts which put it beyond doubt
that these texts which I have already quoted must be treated
as mandatory and not recommendatory, so far as marriage of
-an' impotent person is concerned:

20. Turning now to such texts, we first have Narda XII-97:

as oy sraféi% FHY 7 qfaY qdt
QS UG arﬁm afae=ay faftaa

In:the Sacred Books of the East Vol. XXXIII, Ch. XII, thls is
translated as follows (p. 184):—

>“When her husband is lost or dead, when he has: become a religious

asceti¢; when he is 1mpotent and when he has been expelled from caste:
these are the five cases of legal necessity, in which a woman may be
Justlﬁed 1n taking another husband.” ‘

It is apparent from this text that the first marrlage is null and
void;. otherwise the woman could not marry a second husband
as polyandry was not allowed in Hindu law.
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21. We next have Katyayana quoted in V1ram1tgodaya San- 1952 :
skar Prakash, p. 759:—
Feqe: qfga: o qul wvE: G | -
AZ AT FETET TNITARGI: | : Terdotkar
TR FHARY FAIOT: ST | ' :
1% GFAIET QEeI & EECRE]
' The agreed translation of this is:— -

“A lunatic, one guilty of grave sins, a leper an impotent; .
. a sagotra, one bereft of eye-sight and hearing, -or epileptic:
~4hese defects are to be avoided both in the bride and the
. bridegroom, whether these defects arise prior or subsequent
to the marriage, the gift of the daughter shall be nullified.”

22. Smritichandrika, p. 221, quotes Katyayana; as saying:—
@ g qa=gsEg: afad: Fia T &
et a1 @) ar ma‘r Qataeisly a1
T3l ja1 @S w TELTT |
The agreed translation of this verse is:

“If a bridegroom belongs to another caste, or has fallen, or.
is impotent, or guilty of foul acts, or belongs to the same
gotra, is a slave, or suffers from a disease for a long time,
the bride even though given away ‘in marriage to him should
be given in marriage to another with clothes and ornaments.”
This text again shows that the first marriage is null and void:

23. We next have Vasishtha quoted in Madana Parijata at’
‘p. 153:—
, @aszﬁasﬁaﬁazq qmﬁzqfaa%qal
seaRfades Aol Jgrafong
guEl gkesmai E@mWAR! Jé o 0
The agreed translation is: - ‘

“If a girl is married to one who is of a bad family and bad
character or who is impotent, or fallen or who is epileptic, or -
belongs to another religion, or who is diseased and pretends
%o be normal, or who is one belonging to the same gotrd, such -
a girl should be taken back from the bridegroom.”

24. Madana Parijata also quotes Katyayana:
qEAAETE qifh gEmmf o |92

© A=ET gFdld o3 arcgTa: |

FARN SHART FTal TgAATE |
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which is tranglated by Gharpui"e as follows (p. 186):

“Where a man accepts a hand without disclosing .defects -in the.
bridegroom or makes a reguest he shall not obtain what is given. In
regard to the girl also this is the rule. The glv\,r shali be punished; also
the bridegroom.”

25. We next have Manu IX 73—
yxgaiva {1 EeqrEaEHT ma%*w;l
qer algad At AU

It is translated in the Sacred Books of the East, Vol. XXV as
follows (p. 340): —

‘fIf anybody gives away a maiden possessing blemishes without dis~
closing them, (the bridegroom) may  annul that (contract) with the

. evil-minded giver.”

26. We next have Kautllya Chapber XV:— ‘
foargmig st qint atal aifrzmfyggTadag | g = gRda;

- gualanemA g qatai geaa faEgaEaa | A SEmfassaa: |

-The agreed translation of which is:

“In the case of marriages of the first three castes there can
be an annulment up to the time that the marriage is complet-
ed’ (i.e. up to Saptapadi); in the case of shudras the annulment
can,be made even up to the time of consummation of marri-
age.’ In the case of all four castes nullit; v can be granted even
after marriage if serious defects connected with bedworthiness
(frqmﬁxq 29 )are notlced but not if chlldren are born of the
union.

Now (sﬁqm’f‘qaﬂ gur:) are the defects With regard to bedworthinéss '
and must of necessity include impotence, - which makes co-
habitation absolutely impossible as in the present case.

Lastly, we have the commentary of Viramitrodaya on Yaj-
navalkya I-66 in which Viramitrodaya quotes Narada:—

e fcareqar Qe Rrgmamdii |
| gUEY TR VI & = fAadd

It is translated by Gharpure as follows (p. 186):—

" “By concealing one’s own defects he who secures (a bride), double
shall be the punishment for such a bridegroom, the glﬁ: shall be rescina--
ed, and the woman returned.”

This verse of Narada is also quoted in Dlpaﬂahka of Shulapani

who is accepted as a great authority in Bengal.

"28. On a review of all these texts, it seems to be beyond
doubt that the marriage of an impotent, whether a male or a
female, is absolutely null and void under Hindu law.
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'29. But it is urged that marriage under Hindu law is a
sacrament only and not a contract; and, therefore, once the

saptapadi has been performed the union cannot be dissolved.

I will, therefore, proceed to consider how far this submlssmn
is Wehfounded Manu II-67 states:—

_ qéxrf;?r fafy: e dewdy Sfwwa: | :
It is translated in the Sacred Books of the East, Vol. XXV
(p. 42), as “The nuptial ceremony is stated to be the Vedie
‘Sacrament #exg for women.” There is no doubt that marri-
-age is a sanskar and indeed it is the only sanskar prescribed

“for 'women under Hindu law; but it does not follow therefrom '
that marriage is not also a contract.  'An essential part of the:

ceremony of marrlage is FeqRmE (the gift of the bride).” Under
Hindu law there are six elements of a valid glft
According to Apararka: *

i) AR 9 SR 7 aagE,
RaEEl gEEt semeart q\?fq'g N
The agreed translation of which is;—

““The giver, the acceptor, faith, presence 'of some divine
element’ to give solemnity to the transaction, and the mention
of time and place. These are six elements of a gift.”

In the gift of a bride the bride’s father ‘is the giver (data) and

the bridegroom is the acceptor (pratigrahita), faith is the

desire for eternal ‘brahmaloka, presence of divine elements is
of the three witnesses, the deities, fire, and the officiating
priest, and the time and place are mentioned in the sankalpa
of the marriage.  “Kanyadana” therefore fulfills = all the six
requirements of “gift” under Hindu law. Moreover, the for-
mula of “Kanyadana” recites the gotra (m==n7) of three ances-
tors on. both sides. Sanskar Kaustubha points out that this is
a common conveyancing formula for all gifts under Hindu law,

30. Then again' Manu V. 151 says: 53 €ared SR (The

‘gift of the bride is the cause of the husband’s dominion over.

her.). and in Chapter IX-88 after describing the qualities of a
husband Manu prescribes that the bride should be given to
him (a%¥m=at g7 which also shows that there is~a gift of the
bride.

31. - It is clear from all these. texts that marriage even un-
der Hirdu law is a gift and to that extent in any event it is a
contract; and that gift can be rescinded as can be seen from
the texts in relation to the nullity of marriage. - _
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32. Text writers, ancient and modern, appear also to have
taken the view, generally speaking, that a Hindu marriage -is
not only a sacrament but is also a contract. In Purshotamdas
Tribhovandas v. Purshotamdas Mangaldas,””) Candy J. says:

- “Marriage of Hindu children is a contract made by their

perents;” and the authority of West and Buhler is cited for
this proposition, although I have been unable to lay my hands
on this edition of West and Buhler. Mayne in his earlier edi-
tions says: '

“Hindu marnage is the performance of rehglous duty, not a contract”;
but this view was. not shared by the learned author who edit-
ed the tenth edition,” who says:

“...While marriage is according to Hindu law a sacrament, it is also
a civil contract, which takes the form of a gift in the Brahma, a sale
in the Asura, and an agreement in the Gandharva”.

(See pp. 143-144).

In the eleventh edition whlch is ed1ted by Chandrashekhar
Iyer the same passage is repeated. It may be mentioned that
in the Asura form of marriage the bride is given for considera-
tion while in the Brahma form it is a voluntary gift; so that in .
the Asura form it may be taken to be a sale.  Collister J. in his
judgment in - Bhagwati Saran Singh v. Parmeshwari Nandan
Singh® quotes the following passage (p. 581)
“In Macnaghten’s Hindu law, page 57, the. learned author says:

‘Marriage among the Hindus is not merely a civil contract, but a

sacrament, forming the last of the ceremonies prescrlbed to the three
regenerate classes and the only one for sudras.

In Strange’s Hindu law at page 44 there is the {following passage:
‘The essence of the rite (of marriage) consists in the consent of the
parties...that is, of the man on the one hand, and, on the other, of the
father or whoever-else gives away the bride.

"In Vyavastha Chandrika, volume 1I, page 432 it is said ‘Marriage
amongst us Hindus; though essentially a religious sacrament (being the ‘
last of the initiatory rites prescribed for men of the regenerate classes,
and the only one for women and sudras) partakes also of the nature of
a cw11 contract.” :

33. Coming next to the decisions of the Indian Courts, in
Anjona Dasi v. Pralhad Chandra Ghose,”® which was a suit
for a declaration of nullity of marriage, Glover J. held that
the Court had no power to grant a decree for nullity while
Mitter J. took a contrary view. The learned -Judge 'observes
that (p. 248):

@ (1896) 21 Bom. 23, 30. ) [1942] AllL 518.
©) (1870) 6 Beng. L. R. 243. :
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..The institution of marriage among the Hindus® is not only ‘a .

reLglous sacrament, but it is also a civil contract, and important civil
rights arise from it quite 1ndepenc1ent of any right of property

The case was then referred to a thlrd Judge, Norman .J.,. Who ,
agreed with Mitter J. . In the course of h1s ;judgment the.

learned Judge observed (p. 253):

“Suits relating to marriage deal with that which, in the eyes of the:
law, must be treated as a civil contract, and with civil rights arising
out of that contract.”

34." We next have Sankaran Nair J. (as he then was) in

sMuthusami Mudaliar v. Masilamani® where - he observes

(p. 355):

‘“...A marriage whatever else it is, i. e., a sacrament, an institution, is -

undoubtedly a.contract entered into for consideration -with correlative
rights. and duties.”

I am, therefore, of opinion that there is no warrant for:the
proposition that a Hindu marriage is a sacrament only. It is
also a civil contract.: '

35, But assuming that a Hindu - marriage is a sacrament

only, ie, a “sanskara”, there is authority for the propositio‘nf

that an impotent person cannot perform the “sanskara”.
Manu II-67 which I have already cited points out that this is
a Vedic sanskara. In the performance of this sanskara it is
essential to offer oblations to holy fire and some people do
not have under the Hindu law the capacity to do so.. Manu
IV-205-6 is translated in -the Sacred Books of the East, Vol
XXV, as follows (p. 161) —

“A Brahmana must never eat (a dmner given) at a sacrifice that.is

offered by one who is not a Srotriya,” by one who sacrlﬁces for a
multitude of men, by a woman, or by a eunuch,

When these persons-offer sacrificial viands in the fire, it is unlucky for
holy (men) and it displeases the gods; let him therefore avoid it.”

These verses show that an impotent pérsc')n cannot offer obla=

tions to fire as it displeases the deities. Katyayana in Shrauta

Sutra I-4-5 says: .
EEHCIBIEREREC g

‘which may be translated as

. “Those who are deficient in limb or are not learned in vedas.
or are impotent or sudras are to be excluded from vedic rites.”
Viramitrodaya in dealing with the Sanskara of Jata Xarma

observes: —
37 aﬁq;ﬁqqa‘qsrq HEAIN: FNaEA Tl Az |
) (1909) 33 Mad. 342.

Tendolkar
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which may bestranslated as “It appears from this that an im-
potent person cannot perform any sanskar as he cannot per-
form jatkarma.” The commentary of Medhatithi on Manu VIII-
226 which I have cited above also shows that impotent females
“(ar%=g7) cannot perform the sanskara. ~If therefore, an impotent
according to these texts, is unable to perform a sanskara, the
fact that a marriage is a sanskara cannot stand in the way of
a declaration that the attempted marriage is a nullity.

36. But quite apart from direct texts prohibiting the per-
formance of marriage ceremonies by impotent persons, it seems
to me that even if a Hindu marriage was a mere sacrament,
any marriage under any system of law postulates that the
parties who go.through the ceremony of marriage have the
physical capacity to get married. To take only an extreme

_case, if a Hindu male draped in a saree or a frock got married
‘to another male, no system of law can conceivably uphold

such a marriage. Marriage postulates physical capacity -in

both the partners, for one of the essential purposes of marriage

under any system of law 'is co-habitation. This is emphasized
in" the ceremonies of marriage under Hindu law. In the
Ashvalayana Grihyasutra in the mantras immediately preced-
ing “Laja Hom” ‘the bridegroom says to the bride amongst
other things =iy gxagras i.e. “Let us beget children” and in the
saptapadi the fifth step is for offspring, viz. CgApEn: gEgd

" 37. Manu IX-8 says:

SRl ST JsEEt FEA gR: |
Whlch is translated in the Sacred Books of the East, Vol. XXV
(p 329):
..for that is the vufehood of a wife (jaya) that he is born .(jaya)

‘ agam by her.”

Manu IX-28 describes the purpose of marriage as:
e ghwEier g TaEea |
Whlch is translated as (p. 332):

“Offspring, (the due performance of) religious rites, faithful éervice,
and highest conjugal happiness...” -

" It.is clear, therefore, that in order that two persons should be

capable of getting married they must have the physical capa-
city at least to cohabit if not procreate ¢hildren, and indeed
in my opinion Manu VIII-226 which prescribes that an “akanya”
cannot get married clearly lays down that an impotent female
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cannot get married at all. This verse of Manu would be wide

enough to include the illustration that I took of a male drap-

ed ‘in female garb getting married to another male.

38. I will next deal very shortly with the decisions of the
Indian High Courts to which I have made reference earlier.
Bhagwati Saran Singh v. Parmeshwari Nandan Singh,™ was
a case of partition, and the validity of marriage with a lunatic

husband had to be considered. The wife of this lunatic all

throughout had been recognised as the legally wedded wife (see
p- 991 of the Judgment of Collister J. ) At p. 590 Collister J
says:

“There is no actual prohibition -of such a marriage in the ancient

text-books, and, having regard to the various authorities which I have

mentioned, I am of opinion that the marriage of a Hindu lunatic, though
improper and immoral and discouraged by Hindu law, is not invalid if
duly .solemnized. Whatever injunction against such a marriage may be

read into the ancient commentaries, it would appear to be of a dlrectory :

rather than of a mandatory character.”

- With  very great respect.to the learned Judge, the learned
Judge appears to me to have come to the conclusion that the
texts were of a directory character because various texts which
I have cited in my judgment were not brought to the notice of
the learned Judge at all; and if they had been, I venture to
think, with respect to the learned Judge, that he may have
come to a contrary conclusion. The learned Judge appears also
to have been impressed by the opinion expressed by Mayne in
‘his earlier edition, although, as I have pointed out in my judg-
ment, the authorities that Mayne 01tes for that opmlon do not
bear out that opinion.:

© 39. Coming next to the case. of Amirthammal v. Vallimayil
‘Ammal® a Full Bench of the Madras High Court held that a
congenital idiot has the status of a co-parcener notwithstanding
the fact that he is excluded from enjoyment of a share.
Leech C. J. deals with the marriage of a congenital idiot at
pp. 825-827 of the report and the learned Judge accepts  the
view which was taken by Mayne in. his earlier editions. Here
again, with very great respect to the Full Bench, it is unfortu-
nate that the texts that I have referred to were not cited before
them. Somaiyya J. who also delivered a judgment only con-
sidered the question whether a disqualified person could be a
co-parcener and not the question as to whether the marriage
of a congenital idiot was null and void. With very great respect

¢ [1942] All 518. ) [1942] Mad. 807, F. B.

Ténc'.liolkar
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" to the Full Bench' I ‘am unable to agree with the decision
- in so far as it holds that a congenital idiot can be lawfully

married. It may be that if he has children born of the marri-
. -age they may have a right on a partition, but that is wholly a

~different matter.
40. Since both these ngh Courts place great reliance on the

- opinion of Mayne in the earlier editions, it is pertinent to point
“out that John D. Mayne was himself conscious of the handicap
-from which he suffered. In the preface to his first edition he
. says:

“I, cannot conclude without expressing my painful consciousness of the
dlsadvantages under which I have Ilaboured from my ignorance of

‘ Sanskrlt ”

: Therefore high as is the authorlty of John D. Mayne in Hindu
‘law, his opinion sometimes suffers from the handicap that he
" did not have all the Sanskrit texts presented to him. Indeed

many of the texts that I have cited have not been translated at

~all and are not available in any language other than Sanskrit.

- 41. The case of Rattan Moni Debi v. Nagendra Narain Sing®™

“.was decided by Edgeley J. who held that a wife whose hus-

band ‘was impotent was entitled to a decree for nullity of
marriage. The learned Judge after quoting Manu : IX-203
.pointed out that the system of “niyoga”. was absolute and that
fact had therefore an important bearing on the question

whether: nullity should be granted, and indeed he granted

nullity of marriage on that ground. While I respectfully agree
with the decision, the decision would be reinforced by the vari-
ous texts that I have cited in my judgment.

.42. T have, therefore, come to the conclusion that since the

"defendant was at the time of her marriage, and still is, impo-

tent and incapable of consummating the marriage, her marri-

‘age with the plaintiff was null and void.

43. However, it is urged that the doctrine of factum wvalet

:should be applied. Now, that doctrine provides that where
_there is a violation of any rules which regulate mere matters
of form, if the act is performed, it shall be deemed to be valid.
-That doctrine concerns itself with rules which are of a recom-
-mendatory nature or directory in their character or are mere

matter -of form. It has no application in a case where, as in
the present one, the parties to the marriage did not have the

capacity to marry. That doctrine cannot be successfully in-

voked by the defendant.
M [1945] 1 Cal. 407,
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44, ' I may add that if I had taken the view that the plain-

tiff was not entitled to a declaration of nullity, I would have

had no hesitation in granting him a decree for divorce under

the provisions 6f the Bombay Hindu Divorce Act,. on the"

ground that the defendant was at the time of her marriage
and still .is impotent. v : :

“Defendant has not chosen to lead any evidence to show that
her impotency is curable. This issue, therefore, does not arise.

The plaintiff will be entitled to a decrée in terms of prayer
(). Plaintiff to pay the defendant’s costs of the suit. Two

counsel certified.

45. ‘Before I part with this case I would like to record my
deep appreciation of the very valuable assistance I have re-
ceived in this case from counsel on both sides, and particul-
arly from Mr. Dave, who has brought to bear upon this ques-
tion his great erudition as a sanskrit scholar.

-Attorneys for plalntlff. Mulla & Mulla.

“Attorneys for defendant: Shah & Co.
' ’ Suit decreed.
K. B. S.

INCOME-TAX REFERENCE

Before Mr. M C. Chagla, Chief Justice dr’zc} Mr. Justice Tendolkar.

ABDULLABHAI ABDUL KADER (AppricanT) v. THE COMMISSION-
ER OF INCOME TAX, BOMBAY CITY (RESPONDENT).*-

Indian Income Tax Act (XI of 1922), ss. 42 and 43—Non-resident having
business connection in taa:able territories in years of account—
Assessee appointed agent of non-resident under s. 43 for years of

- account—QOrders of such appointment passed dfter non-resident’s
death—Legality of such orders—Expression ‘“‘business connection in
taxable territories” in s. 42: meaning of—Whether connection must be
permanent and exclusive—Connection must not be of casual character
but must have some continuity in it. .

‘A non-resident had business connection with the assessee in the tax-
able territories in the years of account and the assessee was. appointed
the agent of the non-resident for those years under s. 43 of the Indian
Income-tax Act,” 1922. But the orders appointing the assessee such agent
were passed after the death of the non-resident. On the. question ‘whe-
ther the assessee could be so appointed agent of the non-resident after

the  latter’s death,

* Income-tax Referencé No. 30 of 1949.
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