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In ‘this .view, it becomes unnecessary for me to consider
whether the Act is-also valid under entry 55. But it has been
urged that, if the Act is valid under entry 55, since entry 55
is applicable only to individuals and companies, we
should put a narrower interpretation on entry 54 and ex-
clude from its scope what is included in entry 55. Now, if we
- have to give the widest meaning to the entries in the legisla-

tive lists, it is possible that a subject of legislation may well
fall within the scope of more than one entry, and it does not
‘appear to me to- be at all necessary to interprete the entries
in the legislative lists as being mutually exclusive. A tapital
gain, in one sense, may be comprehended in the capital value
of an asset; and may, looked at from the point of view of pro-.
fit"or gain, still be “income”. I do not, therefore, think that it
would be correct to place a narrow interpretation on entry 54
because the subject of legislation may concelvably fall with-
in entry 55. For myself, I do not consider it necessary, in the
view that I have .taken, to consider whether this legislation
falls ynder entry 55. ' :

The result is that I agree with the answer suggested for the
question referred to us, but for the reasons which I have stated.
Per CurmaM. No order as to costs of this reference.
- Attorneys for applicant: Romer, Dadachanji, Sethna & Co
Attorneys for respondent N. K. Petigara.

Answer accordmgly
P. M. P.-
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commission fo'r the yea'r 1943—Whether assignees liable to pay tex
on the whole amount of commission received by them—Commission
earned by the.efforts of -the assignors for 11 months—Whether Com-
mission constituted income of the assignors. and assignees _and liable to
be apportioned between them for payment of tax by each of them.

-~ In order to attract the provisions of the Income-tax Act and in order
-to levy income-tax, it'is not- enough to enquire when the income ac-
crues; it is more. 1mportant and pertinent to enquire whose 'income it is
which is sought to be taxed. Receipt of income by itself is not sufficient
to attract tax; it is only the receipt as income which attracts tax.

Held, further that in respect of the income assigned by a person to
another, it .is the  assignor: and not:the assignee, who is liable to pay
tax, inasmuch.as the assignee receives- the income not as his income
but by virtue of the assignment.

The -Commissioner of ‘Excess Profits Tax v. P. N.' Mehta and Sons®™;
Salt and Industries. Agencies v. Commissioner of Income-tax‘); Hiralal
Kalyanmal: v. Commissioner of Income-tax, Bombay;®) -Rownson, Drew

and Glydesdale Btd. v. The Commissioner of Inland -Revenue,!*! distin-
gulshed

Parkins. v. Warwick (H. M. Inspector of.Taxes),f” relied 6n.

Sir Edward-Sassoon and others constituting the firm of Messrs.
E. D. Sassoon ‘& Co. were appointed managing agents of the
E. D. Sassoon United: Mills Limited under an agreement dated,
February 24, 1920. Later on the partnership was converted into
a private limited company in the name of E. D. Sassoon & Co.
Limited. A fresh managing agency agreement was thereupan
entered ‘into on October 2, 1934. This agreement was sub-

stantially on the same terms as the agreement of February - 24
1920.

Sometime in September 1943 an agreement was arrived at
between Messrs. E. D. Sassoon & Co. Ltd. and Messrs. Agar-
wal & Co. for the transfer of the managing agency from the
former to the latter This agreement was -embodied in a letter
dated, September 3, 1943 written by- Messts. E. D. ‘Sassoon &
Co. Ltd. to Mr. Tansukhra1 M. Karandia, a partner inthe firm

"of Messrs. . Agarwal- & Co. It was arranged that Messis. Agar-

wal & Co:..should take charge of the.managing agency ds from

™ (1950) I. T. R. No. 19 of. 1950, © (1949) 52 Bom. L. R. 84.
decided by Chagla C. J. and
Tendolkar, on Oct., 10, 1950 (un-
rep.). - o
¢) (1942) 45 Bom. L. R. 115. “) (1931) 16 T. C. 595.
®)(1943) 25 T. C. 419.
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December 1, 1943, and should also. receive = the commission :

payable by the Mllls to Messrs. E. D. Sassoon & Co. Ltd. for
the year 1943. -Accordingly the managing agency changed
hands from December 1, 1943 although the formal 'deed. of
assignment was executed on January 26, 1945.

- The -consideration’ paid by Messrs. Agarwal & Co. to Messrs.
E..D. Sassoon & Co. Ltd. for the transfer of the managing
agency was Rs. 57,80, 000.

In the beginning of the year 1944 Messrs. Agarwal & Cd

teceived Rs. 27,94,504 being the amount of the commission pay-\r,

able by the mills for the calendar year 1943.

" The Income- tax Officer taxed the entire amount as the in-
come of Messrs. Agarwal & ‘Co. The Appellate Assistant Com-

missioner upheld the order of the Income-Tax Officer but the:

Appellate Tribunal decided that the amount of commission
should be apportioned between Messrs. E. D. Sassoon & Co. Ltd:
and' Messrs. Agarwal & Co. and that the latter should be assess-,
-ed on their share of the commission apportioned while Messrs
E. D; Sassoon & Co Ltd. should be assessed for- the ‘balance of
- the commission..

From this order two references were made to the High Court
one by the Commlssmner agamst Messrs. Agarwal & Co. and the
other by Messrs E.. D Sassoon & Co. Ltd.. agamst the Commls-
szoner

‘At the .instance of ~Messrs. E. D. Sassoon & Co. Ltd. the
following question was, referred to the High Court.

“Whether in the cu'cumstances of sthe case, was the managmg agency
commission liable tov be apportioned between the assessee .company ‘and
the assignee?” o

In the case of MessTs. Agarwal & Co. the following question

was referred to the High Court at the instance of the Commls-
sioner of Income-tax

“Whether m the circumstances of the case, was the rnandg‘lng alg'encyl

commission” llable to be- apportloned between the Gassessee ﬁrm and the'
asmgnor?" - S i

Bo’ch the references were heard together
I T Ref No. 24/51.
G. N Jo hz Wlth Sunkerset for the apphcant
' N A. Palkhiwala with B. A. Palkhzwala for the responden‘cs
o I T. Ref. No. 27/51.
Sir Jamshedji Kanga with D. H. Dwarkadas, for. the . appli-
cants."
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-G. N. Joshi with J. B. Dadachanji, for the respongent.

Cuacra C. J. These two references raisé the same question
of"law which arises out of an assignment made by the

favour of the assessee company, and the question relates to,
the managing agency commission received by the assessee
company. ' ' '

The facts briefly are that Sir Edward Sassoon and some
others constituted a firm, and as a firm they were appointed
the managing agents of the E. D. Sassoon United Mills Ltd. on
February 24, 1920. This firm at a later date constituted itself
into a private limited company, and, therefore, a fresh agency
agreement was arrived at between the Mills and the limited
company on October 2, 1934. This agreement was substan-
tially on the same terms as the agreement of February 24, 1920.
There were negotiations for the transfer ~of the managing
agency between the private limited company, namely,
Messrs. E. D. Sassoon & Co. Ltd., and one Mr. Tansukhrai M.
Karandia, a partner of the assessee firm, and the terms of the
transfer of the agency were agreed upon in.a letter dated
September 3, 1943, written by E. D. Sassoon & Co. Ltd. to
Mr. Tansukhrai. In this agreement, the transaction which
was to be entered into was set out, and it was provided that,
in the event of this transaction being completed in its entirety,
the assessee firm would be erntitled to receive the commission
payable by the Mills under the managing agency agreement
on the profits for the calendar year 1943. E. D. Sassoon & Co.
Ltd. assigned the managing agency under a deed dated Janu-
ary 26, 1945, but the managing agency itself changed -hands
from December 1,°'1943. The managing agency commission for
the year 1943 amounted to Rs. 27,94,504, and this amount was
paid to the assessee firm in 1944. The question that arises is
whether the firm of Messrs. Agarwal & Co.,, to whom the
managing agency whas transferred, is liable to pay tax on the
whole of this agency commission, namely, Rs. 27,94,504, or
-whether the tax is payable both by Messrs. Agarwal & Co.
and by E. D. Sassoon & Co. Ltd. on a proper apportionment
being made between the firm and the limited company of the
amount of Rs. 27,94,504 received by Messrs. Agarwal & Co.

Now, turning to the managing agency agreement between
Sir Edward Sassoon and others and the company, dated Febru-
ary 24, 1920, the rélevant provisions are that the period of the
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agency agréement was fixed at 30 years and a commmission of 73 1951
Per cent. per annum on the annual net profits of the company, oyvmms-
-after making all proper and necessary allowances and deduc- SIONER
tions from revenue for working expenses chargeable against %7 INTCAO;{"E'
profits, was fixed as theé remuneration of the firm as managing Bomsay
agents. But it was provided that if, in any year, no such com- ME;’éRS_
mission was earned or if it fell short of Rs. 1,20,000, the comp- AGARWAL
any would pay to the firm a sum sufficient to make up the mini- gﬁ&f{’;
mum remuneration of Rs. 1,20,000 per annum on account of ——
such commission. In calculating the net profits of the company, .C’é‘?f’,l_a
‘the. agreement provided that no reduction should be made with

regard to payment of. taxes, etc. Then it was provided that

the commission shall be due to the said firm yearly on the 31st

March in each and every year during the continuance of the
agreement and shall be payable and be paid immediately after

the annual accounts of the company have been passed by the
shareholders. Clause 10 of the agreement empowered the firm

to assign the office of managing agents, and clause 11 empower-

ed the firm to assign the whole or any portion of their earning

under the agreement without thereby in any way affecting their
appointment as such agents. By the deed of assignment dated
January 26, 1945, E. D. Sassoon & Co. Ltd. assigned to Agarwal

& Co. all the rights and benefits as managing agents under the
agreement dated February 24, 1920. Now, the contention put

forward by Mr. Joshi on behalf of the Department is that, un-

der the managing agency agreement, no commission arises or

accrues to the managing agents till the end of the year and on

the ascertainment of the net profits. It is urged that the in-

come of the managing agents is dependent upon a particular

event, and that event is the ascertainment of profits at the end

of every calendar year, and till the calendar year has expired

and till the net profits have been ascertained, no income what-

ever has been -earned by the managing agents. It is, therefore
submitted that the.sum of Rs. 27 lacs and odd received by
Agarwal & Co. constituted wholly the income of that firm; and

that, as they wete appointed the managing agents from Decem-

ber 1, 1943, the managing agency commission accrued to them

only on December 31, 1943, when the profits were ascertained,

and it was determined.that the commission was payable jo

them in a particular sum. It is further urged that, when the
managing agency agreement was transferred by E. D. Sassoon

& Co. Ltd. on December 1, 1943, it was impossible to predicate

that any»'commfssion had been earned at™ all, because, even

though the Mills might have made a profit for a. period of
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1951 11 months; in, the twelfth month thére might have Peen heavy
Con_a;;s losses which ‘would have had to be set off against. the profits -
sioNER OF and no commission Whatever would have been due to the manag-
INégf\ggf'x ing ‘agents except the minimum guaranteed: under.the manag--
' ME;J;RS mg agency - agreement. - It is, therefore, strongly urged that
AGARWAL the income which is sought to be taxed by the Department
ﬁgﬁ gg[ aec_rued only at the end of the calendar year, and, . therefore,
-T2 - Agarwal & Co. should be taxed in respect of the whole ~of -
Chqqla that income. Now, there is an obvious fallacy.in .the afgu-
: " "ment advariced by Mr. Joshi. In order to attract the provisions
of the Income-tax Act, and in order to levy income-tax, it is -
not enough to. enquire when a partic’:ular income accruies. What

is more important, and’what is more ‘pertipent, is to : enquire

Whose income it-is-which is sought -to be taxed. . Assuming
that this particular income accrued on the 31st of December and

“till the 31st of December there was nothmg earned, even so,
when the income does accrue, the question still. remains to be
answered as to whose income it is which has acerued on Decem- -

- ber 31,-1943. The fact that the income was received by Agar-

"wal & ‘Co., to my mind, is entirely irrelevant. Receipt by itself.

is not"sufﬁcient to attract tax; it is only receipts: as “income”

which can attract tax. And, therefore, what wé have to decide

is whether, when Agarwal & Co. received Rs. 27,94,504 from the
cumpany, they received it as their income, or they received

‘it as someone else’s income, or they received it partly as their

" income and partly as the income of someone “else. It is in-
disputable that, if they -received the sum of Rs. 27,94,504 not.

" as- their income but as someone else’s income, then mere fact.

that. they received it is not sufficient to bring them within the

ambit of the Income-tax Act. Another proposition which-should

' also seem to me to be indisputable is that, if an income is
ass1gned by a person to another, in respect “of . that. income

it is- not. the assignee " who is liable to pay tax
but the assignor. The reason again is obvious. _The assignee .

receives the income not by reason of the fact that it"is his in-

come, but he receives it by virtue of the assignment. - His title

to the income arises not by reason of the fact that he has earn-

ed it, but by reason of the fact that there is an assignment in

his favour. If these principles are borne in mind, then ' the

" solution of the problem which facés us in this reference should

not be very difficult. L -

Now, E. D. Sassoon & Co. Ltd: worked as  the ‘managing
agents of the E. D. Sassoon United Mills for  a period of 11
months, Agarwal & Co. worked ‘as the manadmg agents-for one
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month. The contract of managing agency was a contract of
employment by which the E D. Sassoon United c’Mllls employ-
ed E. D. Sassoon & Co. Ltd. as their managmg agents, and un- "
der that contract of employment E. D. Sassoon & Co. Ltd. were
under an obhgatlon to render- certain serv1ces to the Mills. Tt
is 1mposs1b1e in my opinion; to say that, when the commlssmn
_was paid to Agarwal & Co. in respect of the calendar year 1943
no part of it was earned by E. D. Sassoon & Co. Litd. although
. they had served as the managmg agents for 11 months. “the -
comm1ssmn was the result of the services rendered by .the
managlng agents and was brought about by the work done by
them which had resulted ultimately in the profits from which
the commission had to be ascertained.- The mere fact that the
"ascertainment of the quantum of the income was to be post-
poned till the 31st December or the mere fact that the income
was not to accrue till the 31st of December every year, does
not necessarily lead to the conclusion that the income which

§ 1951

COI\/IM)‘H« ’

' SIONER OF
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BOMBAY

MESSRS
anD Co.
Bomsay
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was ultimately ascertained and which ultlmately accrued was -

the income of the person to whom that income accrued It is
qulte p0551ble that an income of A may, under certain’ circum-
stances, accrue to B; but the mere fact that it accrues to. B does
not make it the income of B; it still remains the income of A.
As I said, it may accrue to B or it may even be received by B;
but still, for the purpose of the Income-tax Act, the pertlnent

question that has got to be asked is as to whose 1ncome it is.»

. The difficulties’ Whlch have been suggested by ‘Sir’ Jamshedp :

are really dlfﬁcultles more about apportlonment than as to the
_ principle that We have to apply to this case. It ‘may’ be that,
in a particular case, it may very difficult to apportlon a manag—
ing agency commission between two managing . agents who
have worked for that year. In this partlcular case, fortunately,
the Tribunal has' pointed out that there -is no difficulty, and
~ they have apportmned it rateably. But the difficulty W1th re-

gard to apportionment cannot, and should not; precIude us from
accepting and giving effect to the correct prmmple Wh1ch has
been accepted by the. Tribunal.

Now, the authorities relied on- by Mr Joshi—and 1 shall pre-
sently deal with them briefly—are all authorities which - deal

with either the place of accrual or the time of accrual. In this

case, we are not concerned With. either: there is no dlspute as
to either the place or the time’ of accrual of this income. But
what is in dispute—and that is the only point really. which is
material—is by. whom the income was' earned. Now, the first
case rehed on by Mr. Josh1 is an unreported decision of this
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1951 Court in The Commissioner of Excess Profits Tax v. P.N. Mehta
. Covmts- € Son.® In :ithat case, the contention of the Department was
L;gﬁg TO:‘X that the commission accrued from time to time and it should
BoMBAY be ascertained as accruing periodically. That contention was
v.  rejected by us, and we held that the commission accrued -at the
- MESSRS.
Acanwar €nd of the calendar year. There also the managing agents were
. ﬁg&?& entitled to commission at the rate of 10 per cent of the net
“annual profits made by the company. Now, that case clearly
Cgagla laid down the principle as to the time when the commission
’ accrued to the managing agents. The other case relied upon is
Salt and Industries Agencies v. Commissioner of Income-tax.®
There we were considering the place where the profits accrued,
and the test we applied in order to determine where the profits
of a company accrued or arose was to find out where the actual
business of the company was done which yielded the profits
which were sought to be taxed. And the question that fell
to be determined was whether a certain sum representing the
assessee’s commission wag attributable to the Salt Works where
the business of the company was carried on at Kandala oufside
British India, or whether it arose in British India. We - held
that the profits arose in British India because we came to the
conclusion that only after the accounts were submitted at the
head officé in-Bombay and the profits were determined could it
be said that the right to recelve commission at the rate speci-
fied in the managing agency agreement had arisen and the
managing agents had become entitled to a- certain specified
commission. The third case relied on by Mr. Joshi is again a
judgment of this Court in Hiralal Kalyanmal v. Commissioner
of Income-tax, Bombay.”) That case also dealt with the place
of ‘accrual, and the question that fell to be considered by Beau-
mont C. J. and Mr. Justice Kania, as he then was, was whether "
the commission agency accrued where the sale took place or
where the sale proceeds were received. The Court came to the
conclusion that the commission agency accrued where the sale
took place, because.the sales were the source from which the
commission was earned. The next case on which Mr. Joshi
relied was Rawson Drew Clydesdale, Ltd. v. The Commis-
sioners of Inland Revenue.” In that case, Mr. Justice Rowlatt,
at page 604, was dealing with two specific sums to which the
M (1950) I. T. R. No. ‘19 of 1950, “”‘(19435 256 T. C. 419.
decided by .Chagla C. J,, and.» :
Tendolkar J.,” on October 10,
1950 (Unrep.).
¢)(1942) 45 Bom. L.R. 115 1 (1931) 16 T. C. 595,
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assessee company was entitled under an agreemgnt with the 1951

" Ministry of Munititions, and those two sums were really in the Conmzs:

nature of a solatium for any shortage of the turnover; and, with sioner or

respect, Mr. Justice Rowlatt rightly held that these two sums INCOME-TAX

cannot be treated as earned rateably over the whole period of BOMBAY

the agreement. Now, in this case, nothing was to be done by MESSRS
. - . . AGARWAL

the assessee company in order to earn these two sums; all that anp Co.

had to be done was that a certain shortage or deficit was to be BoMBAY

discovered and on that a certain solatium was permissible to the C};-gla,\

assessee company. 'This is entirely different from the case we  C.J-

‘have before us, where the managing agents, in order to earn

‘the commission which was to be ascertained at the end of the

calendar year, had to earn it by means of working as agents

every day of the calendar year.. Sir Jamshedji has strongly

relied upon a passage in this judgment, where Mr. Justice

Rowlatt reproduces the argument of Sir Patrick Hastings and-

considers his answer to be conclusive. What Sir Patric Hastings

said about thesé sums was that it was not. accruing, but

you had to wait until the last moment and see what has hap-

pened, and’ that it comes to birth at that moment and it is not

susceptible of apportionment over a period. Sir Jamshedji

says that these remarks apply to the facts of this case, because

you have got to wait till the 31st December and see what has

happened, and it is only on the 31st of December that the com-

mission, as it were, comes to birth. That may be so, but Sir

'Patrick Hastings does not tell us in his remarks as to whose

commission it is when the commission comes to birth, or who

is the father of the commission. In this case, the parenthood

of the commission must be attributed jboth to E. D. Sassoon &

Co. Litd. and to Agarwal & Co. Sir Jamshedp wants to throw

the credit of the parenthood entirely on- Agarwal & Co. which

I do not think is justified. Mr. Palkhiwalla relied on an Eng-

lish case in Parkins v. Warwick (H. M. Inspector of Taxes),™

which ‘clearly brings out the dlstlnctlon between the income:

earned by A, the income assigned to B, and the assigned income

being received by B; and the person who was held liable to

tax was A and not B to whom the income was assigned. .
A
Now, in this case, it must be borne in mind that what was

assign’ed for a good consideration by E. D. Sassoon & Co. Ltd.
was all the rights and benefits under the managing agency.
And, clearly, one of the rights which E. D. Sassoon' & Co. Ltd.
had was to receive the managing agency commjssion when it

@) (1943) 25 T. C. 410.
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accrued on December 31. In order that it should accrue, they
had  already worked for 11' months and they transferred the
right and the obligation of managing agents to the assignees
for the remaining period of one month. Therefore; the consis
deration ‘of Rs. 57,80,000 paid to Agarwal & Co. obviously and -
clearly included the right ‘to recéive this commission when it
was ascertained and when it accrued at the end of the calendar
year. Therefore, this is a clear case of the assignment by E. D.

" Sassoon & Co. Litd. of part of the income which they had al- .

ready earned by working as managing agents for 11 months,
When. the income. did accrue and was paid to Agarwal & Co.
the question then fell to be determined as to how the income
should be apportioned between the two managing agents: one
who had worked for 11 months -and the other who had
worked for 1 month. But, in my opinion it is wholly erroneous
to say that the income was brought about or was earned -only
by Agarwal & Co., and that E. D. Sassoon & Co. Ltd. had noth-
ing whatever to do with the productmn of that income. -

“We Would, therefore,_ a‘nswer the question subm1tted to. us in
both the questions raised in the two references, which are

identical, in the afﬁrmatlve

In Reference No. 24 the Cornmlssmner to pay the costs; and
in Reference No. 27, the_ assessee to pay the costs.

- Attorneys for Commissioner: N. K. Petigara.
* Attorneys for respondent: Rustomji & Ginwala.

Answers accordingly.
A J. P

-ORIGINAL CIVIL .

Before Mr. Justice Tendolkar.
- A. v B '
Hindu law~—Marriage, whether also a civil ‘contract—Wife impotent at
the time of marriage and at the date of the husband’s suit for nullity

_ of - marriage—Whether “husband entitled to decree for nullzt'y of
mafrnage”Bombay Hmdu Divorce Act (XXII of 1947).

*#Q, C. J. Suit No. 981 of 1951.
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