Bom. “BOMBAY' SERIES 387

We are, therefore, in agreement with the view of Mr. Jusﬁce +1952.

Shah that payment to one of the several joint decree-holders VALCHAND

cannot be recognised as a payment to all (unless he is author- GuLas- .
ised to to receive such payment on behalf of .all), and does not CH‘:,IYD__QS

amount to a pro tanto satisfaction even to the extent of what MANEKBar'
HiracHanD

is regarded to be the share in the decree of the decree-holder =~ ___
who. receives payment. It is, therefore, not correct to say dh Rgia- ;
that the remaining decree-holders can maintain the darkhast yaksha J.

nly to the extent of their own shares in the decree

{ The result, therefore is that we conﬁrm the.. order of
" Mr. Justice Shah in First Appeal No. 284 of 1949 and dismiss

this letters patent appeal with costs.
Appeal dismissed.
M. W. P.

APPELLATE CIVIL

Before Mr. Justice Rajadhyaeksha, and. Mr. Justice Vyas.

DAYARAM KASHIRAM SHIMPI (ORIGINAL DEFENDANT), PETITIONER 2. 1952
BANSILAL RAGHUNATH MARWADI (ORIGINAL PLAINTIFF), _ April 16
~ OPPONENT.* :

BPombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII
of 1947), s. 12 (3)—Decree for eviction for non-payment of rent—
Appeal—Tenant paying arrears of rent and costs of suit before hear-
ing of appeal—Whether appellate Court precluded from confirming
decree—“Suit” includes “appeal”—*“No decree shall be passed,”. mean-
ing of—Whether expression includes confirmation of decree by appeal
Court—Transfer of Property Act (IV of 1882), s. 114.

The words “at the hearlng of the suit” occurring in sub-s. (3) of s. 12
of the 'Bombay Rents, Hotel and Lodging House Rates Control Act, 1947,
include the. hearing of the appeal arising out of the suit. Therefore,- if -
at the hearing of an appeal from a decree for eviction passed on the’
.ground of non-payment of rent.the tenant pays or tenders in Court the
standard rent or permifted increases then due together with the costs
of the suit and also of the appeal the appeal Court is precluded from -
mnﬁrmxng the decree.

" Nilkanth Ramchandra v. Raszklal M and Chandrasinh v. Surjit Lal,®

relied on. A
Muchaya Basaya V. Nagapaya,(” dissented from.

* Civil Revision Application No. 38 of 1951.
&) [1948] 51 Bom. L.R. 280,F. B. ) (1951) 53 Bom. L. R. 532. "
©) (1951) S. A. No. 422 of 1950, de-
cided by Dixit J. on Feb. 14,
1951 (Unrep.).

Lino.—ILR 5—4¢
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1053'  ‘Habib -Ahined:v., Keoti.i Kuer, Thzrthaswamzar vthmgappayya,()
- Shrikishanlal v..: Remnathi) and, - 1 T :

P RtE ek e

YARAM L
Ilg):s;fm;\m Chudgar -v. Valad,}: referred: 170 PR E AU TR T PR RS LI
B ANSI;LAL When ‘an appeal ! ‘Court confirms:a 't'decree for ev1ctlon, it ‘in eifect

RAGHUNATH passes--a decree:for eviction, and:that is:the only decree which: is o be.
<+ ‘lexecuted. Hence. the words “no,decree. for eviction; shall be passed” in

the sa1d 4S 12 (3) also include the stage at which., an appellate Court
wiconfirms & decrée for eviction. '

Sakhalchand ., Rikhawdas. v.. Velchand., Guj(’tf,(sz“ Jowad - Hussain v.

‘Genden Smgh ) Abdulla v. Ganesh Das ¢) and Ramgopal Shriram v.
Ramgopal ‘Bhutada,®) reférred to.

Juscurn Boid v. Pirthichand Lal “‘) and Martand Mahadev v Dhondo
Moreshwar,*” distinguished.

C1v11 Rev1s1on Application against the decree passed by
V. R. Saraf ‘Esquire, District Judge, East Khandesh at Jalgaon
in appeal from the decision of J. D. Sawe, Esquire, Joint
Civil Judge, (Junior Division)at Chalisgaon.

Suit in ejectment.

One Dayaram‘(defendant) rented a 'rootii’ini a house situate
at Chalisgaon - from ‘Bansilal - (plamtlff) ata* monthly rent of-

Rs. 5. ' The' tenaricy ‘éommenced ’ on November 1, 1946 and was
or1g1nally to 1ast for eleven months.

In 1949 the plamtlﬁ ﬁled a su1t agamst the - ‘defendant in the
Court of. the:Joint Givil Judge (J. D.) at Chalisgaon ‘to recover
possession: of - the 'premises- tOgether with' ‘the: arrears of rent
amountmg to Rs. 160." The defendant denled thaf Le was in
arrears but before the hearmg of the suit’ he deposxted Rs. 80
in Court..

\The trial Judge found-that-the 'defendant was in -arrears of
rent ‘as ‘alleged and that he was not entitled ‘to “"the" 'protec-
tion ‘of the Bombay Rents, Hotel" ‘and Lodgmg House Rates
Control Act 1947 “as the amount dep051ted by him., . was not
suﬁi01ent to. cover the entlre amount of rent. due and the costs
of the suit. He, therefore, decreed the suit on ‘August 17,

1950..
‘™ [1946] A. L R. All 328. @ (1913) 25 Mad. L. J. 486.
®)[1944] A. I. R. Nag!'229." )'(1950) 'S. A. No. 261 of 1948, de-

. cided by, Chamam J. on Aug. 10
and Sep 2 1950 (Unrep)
©) (1893) 18 Bom. 203. .._(“) [19261 .A. I R P C 93.:
n(1933) A. 1. R. P. C. 68. -+ (1933) 36 Bom. E R 643,
®(1918) L. R. 46 L A, 52. % (1920) 45 Bom, '582.
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On. September .21, 1950, the. defendant preferred an . appeal;  1952;
to.the District:- Court: of East- Khandesh at iJalgaon and ONE ! yyoirs
‘day previous to.that -he paid a further sum,in the trial. Courti I?:syrﬁg%[x
making the. total deposit equal .to .Rs. 200. Whlch .covered . all V.
rent then due: and :the. costs :of - the trlal Court. The Dlstrlct Rliéﬁ%ré:;‘a‘
Judge -held  that the, additional deposit was .not proved{., and S
further. observed. that .even: if; it was proved he had o power dhygl?:s%;z.l
to .relieve ithe. defendant against; the, consequences of. his
failure: tomake. the ‘necessary. payment into; Court. before the
mearing .of the. suit.;: Therefore, . on. October .31, 1950 he. dis-

- missed the‘appeal.

- The" defendant applied to the . .High, Court: in rev1s1on
V. N.: Lokur, for the: petitioner.

R. B. Kotwal, for the opponent.

RasapHYAKSHA -J.  This - application has . come before ‘a. Divi-
sion Bench as it involves ‘decision iof ‘a- somewhat ‘important:
point of law in the matter of 1nterpretat10n “of sub-s."/(3) of!
s. 12 of the Bombay Rents, Hotel and Lodgmg House Rates
Control - Act, 1947. The apphcant before . us is the ., orlgmal
defendant who. had occupied - the suit premises . agreeing.-
pay a monthly rent of Rs. 5 tothe: opponent—plaintiff Thei
tenancy commenced on November 1; 1946 and was’ or1g1nally<

- intended to last for 11 months. Aftér the expiry of that period,
the tenant continued to ‘hold over.: The tenant committed a:
default ‘in' the' payment of rent and declined to:vacate the pre:,
mises “in spite of ‘a ‘notice served upon him by: ' the plaintiff-.
landlord. The plaintiff alleged that he required:-the suit pre-
‘mises for his own use and occupation. The claim was resist-
ed by the ‘tenant on’ the ground that he had pa1d all the Tent
that was . due and also on the ground that the plaintiff-land:
lord did not require the ‘premises for his' ownuse ‘and occupa-’
tion. Both the trlal J udge and the Dlstrlct Judge came’'to the'
conclusmn that the premlses ‘were not requlred by “the’ plam-"
tlﬂ:' for his own use and occupatmn *The ‘trial’ Court,' however,
vame to the conclusmn that the defendant-tenant ‘had not ‘de-
posited 1nto Court all ‘the arrears ‘of rent dnd costs of the 'suity
in which. case alone the defendant would have been’ “entitled
to cla1rn under sub-s (3) of s.12. of the Act” that ‘no decree
for eviction shall be passed agamst h1m ‘The ~ trial- Judge
accordingly . passed a decree for ev1ct1on as prayed for by the

plamtlﬂ’-landlord
Against. that. decree the defendant-tenant filed an, appeal 1n
the District Court of East Khandesh. The “learned Dlstrlct

i
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Judge upheld the finding of the trial Court that the defendant
had not in fact paid the arrears of rent either before or during
the pendency of ‘the suit as contended by him. It appears,
however, that on the day before the appeal was filed in the
Distriet Court on September 21, 1950, the defendant ‘had de-
posited into the trial Court Rs: 200 which covered all the rent
due till that date and the costs of the trial Court. Thereupon
a prayer was made on behalf of the defendant in the appeal
Court that the defendant may be relieved against the conse-
quences of his failure to pay into Court the arrears of rent

‘and the costs of the suit before the passing of the decree. The

learned District Judge held that the defendant had not depos-
ited into Court all the arrears of rent and the costs of the
suit. - But he further went on to say,

““Agsuming, however, that necessary amount has been deposited by the
appellant after the decree was.passed, I do not think that I have power
to relieve the appellant against the consequences of his failure to make
the necessary payment into Court within proper time as required by
s. 12 (3) of Bombay Act LVII of 1947. It should be noted that the
appellant was represented by a pleader in the Court below. It cannot
therefore be said that he did not know-what the consequences would be
if he did not pay up all the arrears of rent and the costs of the suit at
or before the date of hearing. For these reasons, I hold that the
appellant is not entitled to be relieved and cannot be relieved.”

In the result therefore the learned District Judge confirmed the
decree . for eviction which was passed by the trial Court and
dismissed the appeal. - Against that order this application has
been filed in revision.

‘Mr. Lokur for the applicant-tenant first pointed out that the
learned District Judge was in error in holding that the whole
amount due on account.of arrears of rent and costs of the suit
had not been paid. It is true that the defendant did not pro-
duce in the District Court the receipt which was passed by the -
trial Court in acknowledgment of the payment of Rs. 200 on the
20th of September 1950. Mr. Lokur has not been able to give,
any reason as to why the receipt was not produced. But in~
view of the receipt it cannot be disputed that the payment was
in fact made on September 20, 1950, i.e.,, one day .before the
appeal was filed in the District Court on September 21, 1950.
There is a statement to that effect in parvagr'aph 8 of the appeal-
memo. and an affidavit was also filed in the District Court to
the effect that the payment had been made. The learned
Dlstrlct Judge appears to have overlooked this affidavit and it
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has not been disputed before us that the payment was in fact 1952

made even before the appeal was filed. , DATARAM
But then the question remains whether the payment of all Kastiram
the arrears-of rent and costs of the suit in the Court of appeal BAN’S’;LA,, j
after the decree has been passed against him by the trial Court RAGHUNATH
entitles the tenant to get the benefit of sub-s. (3) of s. 12 of the Ram— '
" Bombay. Rent, Hotel and Lodging House Rates Control ,Act d"wakshaJ.
1947. In other words, whether the defendant-tenant is entitled
to have the decree for eviction passed against him by the trial
Court vacated on payment of all the arrears of rent and costs
of the suit in the Court of appeal before the -Appeal  Court .
passes its decree..: This is the only point which has been argued
before us.
The question turns upon the 1nterpretat10n of sub-s. (3) of
s. 12 of the Act Section 12 runs thus

“(1) A landlord shall not be entx’cled to the recovery of possessmn of
any premises so long as the tenant pays, or is ready and willing to pay,
the amount of the standard rent and permitted increases; if any, and
observes' and performs the -other conditions of the tenancy in so far as
they are consistent thh the provisions of this Act. . .

(2) No suit for recovery of possession shall ‘be instituted by a landlord
against a tenant on the. ground of non-payment of the standard rent or
permitted increases due, until the expiration of one month next after
notice in writing of the demand of -the standard rent or permitted in-
creases has been served upon the tenant in the manner provided in
v. 106 of the Transfer. of Property Act, 1882.

(3) No decree for eviction shall be passed in any such suit if, at the
hearing of the suit, the tenant pays or tenders in Court the standard
rent or permitted increases then due together with the costs of the suif.

Explanation: In any case where there is a dispute as to the amount
of standard rent or‘permitted increases recoverable under this Act the
tenant shall be deemed to be ready and willing to pay such amount if,
before the expiry of the period of one month after notice referred to in
sub-s. (2), he makes an application to the Court under sub-s. (3) of s. 11
and thereafter pays or tenders the amount of rent or permitted increases
specified in.the order made by the Court.”

Tt has been argued by Mr. Lokur on behalf of the applicant-
“tenant that the words “at the hearing of the suit” occurring in
sub-s. (3) of s. 12 include the hearing of the appeal arising out
of the decree passed in the suit. On the interpretation of
these words some guidance may be obtained from authorities
on the interpretation of s. 114 of the Transfer of Property Act.
Section 114 of the Transfer of Property Act which enables the
Courts to grant relief against forfeiture for the non-payment
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1952 i“for ‘rent ‘also -contains ‘similar words. Section 114 of the: Trans-
Dayaram fer of Property Act is’ as ‘follows:

KASH;RAM &t “Where'a lease of immoveableiproperty:has determined.by . forfeiture
'BansitaL | for :non-payment of: rent, iand the jlessor ;sues to’ejectithe lessee if, at
‘RAGHUNATH _the hearing. of the suit,; the lessee:pays or, tenders to the lessor. the rent
. . m arrear, together with mterest thereon and his full costs, of the suit,
. dhy?z‘%s(ilz-a» J or gives such security “as the "Court thmks sufﬁment for making such
. payment within' ‘fifteen- days, the Court may; in lieu of makmg ‘a decree
‘for' €jectment, ‘pass’an-order: relieving’ the lessee ‘against forfeiture; 'and
- thereupon: the: léssee. ‘'shall ‘hold -the property.leased. as .if..the. .forfeiture
yhad not. occurred,

‘The words “at .the -hearing of. the 'suit”;-have: been interpreted
by -several High Courts, and ithe majority: of the High Courts
have taken the view that these words include the hearing . of
\the, appeal also. and that therefore the payment or tender may
be made at the hearing of the appeal and relief agamst forfei-
ture may be claimed under this section. In Habib Ahmed v.
Keotz Kuer,™ the’ Allahabad High Court took a"differert view
Viz., that ‘the 'word “sult” in s. 114 of the Transfer of  Property

Act did not 1nc1ude an appeal. It .held that (p 329):

“It would be unfair to the lessor' if the lessee was allowed to take
.advantage of, that provision after: a decree has been obtained. :

'A"contrary view' was, “however; ~expressed by : the ‘Madras
H1gh ‘Court in Thirthaswamiar v. Rangappayya.®” In that case
it ‘was. held that

“The High Court even in second appeal was:not precluded from grant-
-ing relief against forfeiture, because the tenant did not make an applica-
tlon for 1t in, the Courts .below,”

- A similar view was taken by the Nagpur :High" Court 'in
Shrzkzshanlal v. Ramnath,®. . In the course of the  judgment
.the D1v151on Bench observed as: follows (p .230): —

- “The next argument repelled by Niyogi "J)'is  that the arrears of rent
must-be depaosited in Court at'the first hearing of 'the suit. Niyogi J. has
relied ‘on the'decision 1n Rama Krishiia v. Baburava®’ Wthh was follow-
‘ed in‘ Thirthaswamiar v." Rangappayya.® The first case, however, was
a case where two Courts below had decided that no forfeifure had been
1ncurred and it was.when the second appellate Court reversed this decg—
sion that it reheved agamst the forfelture This fact was. not notlced
the ‘next Madras case. The point is one not without difficulty because 1£‘
no:attempt: is-made in the trial Court to obtain relief against forfeiture
by, paying money into Court and a decree for . ejectment is therefore
.given, it may be difficult for an appellate Court to .say that the decree of
‘the trxal Court is wrong, and we think that in _many._cases; money. not
nffered at’ the ‘time’ of the trial should not be received to reheve forfei-
tureiin: appeal ‘the more especxally when‘the case has been fought out on

7 [1946] AT R AlLL 328, ) (1913) 25 Mad. L. J. 486.
) [1944] A, 1. R. Nag. 228. 4 (1912) 23 Mad. L. J. 715,
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.other grounds; such:;as denial of the plaintiff’s right to. sue. Nevertheless, . |

the hearing of the su1t does continue, throughout the stage - of. appeal.
It is the appellate Court’s decree whlch supersedes the deciee of ,the~
trial Court, ‘and’ we are not prepared to say that an appellate ‘Court has'

no power under's. 114 T. P Act, to grant relief agalnst forfeiture. Much BA‘NSILAL
less are weiprepared to: say:that when s.:114.does not:apply in its'terms! RAGHUNATH

to the case; an. appellate. Court:is; precluded ;from; granting relief against -

forfeiture for non-payment of. rent if on .a cons1deratlon of all, the facts dhyaksnaJ

it con51ders xt to be equltable i

. In a recent dec151on of Mr.. Justice Chainani in. Chudgar V.
Samanbhaz V. Valand @ the learned J udge has followed the view
: taken by the Madras and the. Nagpur ngh Courts, V1z that s. 114
.of the Transfer of Property Act _can be, ava1led of ]oy the de-
fendant . even.in appeal That appeal was ‘.»dec1ded by the
learned Judge after Act LVII of 1947 had come into force, and
apparently ‘no. plea 'was taken before the learned Judge that
as the. arrears of: rent and the costs of the su1t had been pa1d
the decree of the, tr1a1 Court for ev1ct10n could not be conﬁrm-
ed, relying on sub-s. (3).of s 12 of the Act All that . was
- prayed for :was. that s.. 114 may .be pressed 1nto serv1ce and
the relief agalnst forfe1ture may, .be granted even ‘at the ap-
peal stage. ;The learned Judge exarmned the. equltles of the
.-case, and . although the arrears . of, rent and. the costs of the
suit -had been, deposited, he, dechned to reheve the defendant
‘against forfeiture, because the conduct of the. defendant show-
.-ed that he.was trymg to raise,, dlsputes Wlth the plamtlff on
. various points. ., He therefore d1d -not; thlnk that that was a
case in -which. he should grant rehef under s 114 of the Trans-
fer of Property,Act Accordmgly he conﬁrmed the order of
eviction and dismissed the app'ealhl
In view of ‘thése decisions, it:must be -held that:under s.;114
of the Transfer:of Property Act 'the defendant can: be: relieve-
ed against forfeiture even:at the appeal stage; but.that it is
entirely in the discretion of the appeal Court whether:to: grant
such relief or'not!': It has been argued.by Mr. Kotwal for the-
opponent-landlord that:the ratio of‘the demsmns under; s..114
\of the Transfer of Property Act ‘should not be apphed to:cases
arising under -the: Bombay - Rents;Hotel..and Lodging .. House
Rates Control Act, 1947, although  both. s.’ 114 -of ; the, Transfer
of Property ‘and 'sub-s.:(3) of &.'1270f the,Bombay Rents; Hotel
and Lodging HouseRates Control Act, 1947,;.contain. the same
Words, v1z‘ ~Yat the hearmg of: the isuit.”. He . argued. \Wlth a

@) (1950) S A No 261 of 1948 demded by Chamam Ji “on Aua, 10, and
7 Sept. 1,° {(Unreép.).
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considerable degree of plausibility that sub-s. (3) of s. 12 of
Act LVII of 1947 should receive strict construction and that
the w‘ords “at the hearing of the suit” must not be interpreted
to mean “at the hearing of the appeal.” He pointed out that
under s. 114 of the. Transfer of Property Act it is entirely a
matter: of discretion whether relief -against forfeiture should
be given or not, whereas sub-s. (3) of s. 12 is mandatory and
no decree can be passed against a tenant if he pays all the
arrears of rent’ and the costs of the suit. It is easier to hold,

:accordmg to Mr. Kotwal, that a suit includes - “an appeal iny
‘5. 114 of the Transfer of Property Act, because the appea]

Court in considering whether relief should be granted to the

tenant or not can look to the equities of the case and adjust
the equities if it decides that relief should be granted to the

‘defendant. But under sub-s. (3) of s. 12, the Court has no

choice in the matter and even when it thinks that the conduct

“of the defendant is such that he does not deserve any conces-

sion; it’ would be bound to vacate the order of eviction if the
words “at the hearing of the suit” are interpretated to mean
“at the hearing of the appeal” and the tenant during the
course of the appeal, pays all the arrears of rent and the costs
of the suit. The kind of mischief that is likely to arise if the
wider interpretation is given to the words “at the hearing of
the suit” is illustrated by what happened in this particular
‘case.” In this case the defendant put up a story that the
money was paid to the plaintiff's wife. Then he contended
that the full amount had been paid, although there was no
evidence forthcoming of his having paid any amount either
to the plaintiff or the plaintiff’s wife. He refused to make
the necessary payment before the decree was passed against:
him in the trial Court. When all these contentions failed,
and-a decree for eviction was passed, then only he made the
full payment at the time of filing the appeal. If - the word
“suit” in this section 'was construed as including an appeal, it

‘would be open to the defendant to set up all kinds of false

defences to the suit and after he finds that all his pleas are
rejected, then to make the payment in appeal Court after ar
order of eviction has been passed against him. We see a great’
deal of force in this argument. Another argument which was
advanced by Mr. Kotwal against a wider interpretation-being
placed on the word “suit” in sub-s. (3) of s. 12 ofvthek Act is
this. Section 114 of the Transfer of Property- Act deals with
obligations arising out of a lease by a contract between the
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‘parties, while sub-s. (3) of s. 12 deals. with statutory leases . 1952
arising by operation of law. Under the Act even if a contrac- KA;;AM
tual lease comes to an end, the defendant can continue to be Davaram:
a statutory tenant. This is the first concession shown to him BAN:ILAL
by the Act. The second concession which: is shown to him' is RAGHUNATH
under sub-s. (2) of s..12. Under that sub-section, :no suit can \é;';'_
be instituted against a tenant for recovery..of : possession on dhyakshaJ
the ground of non-payment of rent until the expiration of one

month next after a notice in writing of the demand . of the
standard rent or: permitted increases has been: served .upon

the tenant in the manner provided in s. 106 of the Transfer

of Property Act. Sub-section (3) of section 12 precludes a

Court from passing a decree for eviction even though a notice

“has been served under sub-s. (2) of s. 12 of the Act if, at 'the

hearing of the suit, the tenant pays or tenders in Court. the
standard rent or permitted increases then.due. together with

the costs of the suit. These two latter concessions were not
available to the tenant under the repealed Acts of 1939 and

1944. It was therefore argued by Mr. Kotwal that in view of

these concessions the provisions. of sub-section (3) of s. 12

should receive a strict construction, and the expression “at the

hearing of the suit” should not be interpreted as meaning “at

the hearing of the appeal” so as to give the tenant an addi-

tional concession which presumably the Act did not intend to

confer upon him. . There is some force in this contention also

and we might have been-inclined to examine -the matter fur-

ther, but for the fact that there is a’ Full Bench decision: of

our own Court in the matter arising” under ‘this very Act, in

which it has been observed that the words “at the hearing

of the suit” are capable of bearing the 1nterpretat10n “at the

hearing of the appeal.” . In Nilkanth Ramchandra v. Rasiklal®

the Full Bench had to consider.the question as to whether

the Act and part1cular1y ss. 50 and 12 were retrospectlve in

their operation. In that case the suit and the first appeal
resulting in the eviction of the defendant tensnt were decid-

ed before Act LVII of 1947 came into force on February 13,

1948. In the second appeal it was urged that the rights of

the parties had to be determined by the provisions of Act

LVII of 1947 and not: of the Act which was in force . when

the suit was filed and the decree was passed in favour of the
plaintiff. After consideration of the provisions of the ' new

Act the Full Bench took the v1ew that” the prov151ons of the

o (1948) 51 Bom. L. R. 280 F. B.
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‘new Act: ‘oniy applied:ito: what was: expressly - stated in s. 50

+of the ‘Act -and: that s::12 of the Act was -prospective and not

»KASHIRAM ‘retrospective. :Theribenefit - of 's. :12 (3) could . .therefore be

v.
¢ BANSILAL

‘given sonly - to:suits+which were instituted 1after, the Act came

RacHuNATH intoi force. ‘One: of.‘the arguments :advanced . before the Full

Ra a-

:Bench was: that:sub-s. '(3) of:is:'12 used the: words: “at = the

dhyakshaJ ‘hearing:of, the :suit”..and inasmuch as. an::appéal -was a. conti-

~muationof:ithe-hearing:of i the suit;:-sub-s.; (3). of .s..12. could be
lapplied : to: thé' appeals -also. ;- In''dealing with this ..argument,

sthe learned Chief Justice observed:as:follows (p..286):-

~$“There:is 4 decision of a Division Bench (Weston ;and Dixit JJ.) which
has taken the: view .contrary to the one we have formed of the correct
v1ew of the law .The view taken by that bench was that the whole Act
was 1ntended to' be retrospectlve and that all pending ‘litigation was in-
‘tendéd ' to' come w1th1n the ambit of the riew Act) And‘inasmuch:as an
‘appeal: is-a ‘continiuation lof a suit, the!mere fact that a decree has been
.passed .would: not ;preclude a Court .of .appeal from. applying the provi-
(sions;of the new statute. to. the appeal when it came before x1’c treating
the appeal as. the re-hearmg of the sult and passmg a decree in accord-
ance thh the law as’it apphed to the: par‘aes at that ‘date. ‘With very
great ' respeé¢t to- these ‘two ‘learned Judges we entirely &dgree with- the
principles . of law: to'-which they 'have given.expression: It.is’ perfectly
‘true.ithat-.if the- Legislature retrospectively. affects pending,proceedings,

then it Would be the duty of the Court of appeal to apply .the law pre-

valhng at the. date of appeal whlch Was pendlng "before ‘the Court It is
also perfectly true that the mere passmg ‘of ‘the decree does not preclude
e Court: of appeal from taking into" consideration the change in the law
effected ‘after: the' passing of thedecree.. But. all these principles of law
proceed . on . the -assumption that, the:legislation which the Court is, con-
s1der1ng Jhas been made retrospective ;by, the. Leglslature ”.

It"'was because the’ learned Judges came ‘to the “conclusion
that the’ leglslatlon was not- retrospectlve in its ‘“effect that
they ‘held that’ ‘the provisions of ‘the new -Act could ' not be
apphed at the appeal stage They did not dispute the conten-
tion “ that the appeal was ‘g’ re-hearmg of ‘the 'suit and if the

‘new Act’had apphed to both ‘the suit ‘and ¢ the’ appeal, 'then
’they ‘would undoubtedly "have - “given: effect’ to’ sub-s. (3) of

s."12 and’ dechned to confirm’ a decree ‘for ev1ct10n if © the
arrears of' rent’ and 'the costs’ of the ' suit were - pald at  the
hearmg‘b'f the' appeal. 'In theé present’ case;" ‘the’'isuit - was
filed and' the appeal’ décided after'the'Act came’ into': force
and therefore, it-mustbe held following the: dictum;-. of the
Full Bench that :the: words i“in .the, suit”. .in sub-s. (3) of s. 12
will include an appeal arising out. of that . . suit. The . Full

Bench were hearmg a second __appeal ar1s1ng out of a suit,
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-and it was at ‘the hearirig: of the second appeal that:the pro- -.1952
visions of sub-s. (3) of s.. 12 were sought to:'be . pressed into DAEM
service. If the Full Bench had been.of the view that . the KASHIRAM
- word ‘‘suit” ins. 12 (3) d1d not 1nclude an appeal then on that Ymnsm“‘ ,
point - alone the, appeal could have been re]ected It .was: RAGHUNATH
not necessary for them to examine elaborately whether the - ' Raja~
~ provisions: of .ss. 12 and 50 ‘were, retrospectlve in; the1r opera-\dhyakshuJ
‘tion, On_the plam ground that the su1t .did- not mclude an

appeal it was. possible..to reJect the defendantsr contentlon

But because they were, of the view . that the word “sult” Vin-

‘cludes an appeal on, the ground that an 1appeal ¥ is’ »(nothmg

“more than a rehearing . Jof: _the su1t they [felt compelled to

examine as to,whether. the sectlons were, retrospectlve in thelr
operation.: Th1s dec1s1on of. the Full Bench has been approved

of by the Supreme.Court in Chandrasmh v Sumzt Lal‘” In

that case the Supreme Court, were. hearmg the appeal agamst

the judgment of Weston and D1x1t JJ. which was dlsapproved

by the Full Bench. In view of these dec151ons we are bound

-to hold ‘that the words_ “at. the hearmg of the su1t” in sub-s 3

of s. 12 include the hearmg at the stage of appeal

It s further obv1ous that in some cases at least the prov1—
sions of sub-s. (3) of s. 12 must apply. even at. the, appeal stage.
A suit ‘filed by the landlord: against-a tenant for eviction may
be dismissed by the trial Court, The landlord may go in
appeal and it may be that the appeal Court may be inclined
to grant the plamtlff’s prayer for ev1ct10n If ‘at ‘that stage

at hearmg of the. .appeal the tenant pays mto Court all the
arrears of rent and the costs of the suit,” the appea Court
would not be precluded from passing a decree for eviction' if it
were held that s. 12 (3) did not apply at the appeal stage It
is true that in such a case, ‘the decree - for ‘eviction’ 'is being
passed for the first time at the appeal stage But it’ would be
idle to contend that the defendant is not entltled to the beneﬁt
of the provisions of sub-s: (3) of: section 12 merely because .the
decree for eviction was about to be passed for the first:time-in
appeal. If then the defendant is entitled to"claim- the “benefit
“of sub-s. (3) of s. 12 in order to prevent a_decree for” eviction
being passed against him for the first time 'in appeal this  re-
sult can follow only if .the words “at the hearing of the sult”
are 1nterpreted as meamng “at. the hearmg of the appeal ¥ We
are therefore of the opinion that the words “at the hearing’of

™ (1951) 53 ‘Bom. L. R. 532.
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- the suit” in sub-s. (3) of s. 12 must be interpreted as including

Dsvaram the hearing of the appeal arlsmg from that suit.

KASHLRAM The only decision directly bearmg on this point which has
BavsieAL - been brought to our notice is that of Mr. *Justice Dixit in
RAGHUNATH [y ohaya Basaya v. Nagapaya.” -’ In second appeal which came

Raja-

before him, the decree of the trial Court directing eviction of

dhyaksha J. 11, 'defendant tenant was passed on September 17, 1948, ie.,

after the new Act came into force. That decree was confirmed in
appeal by the District Court. In second appeal, which came

‘before Mr. Justice Dixit, it was contended that the case was

governed by s. 12 (3) and that no decree for eviction could be
passed against him on the ground that after the trial Courts
decree was’ signed,-the amount of rent and the costs of the
‘suit were deposited into Court on October 6, 1948. It was
‘contended that the provisions of s.’ 12 (3) could not apply at
the stage of an appeal. In repelling this contention, Mr. Jus-
tice Dixit observed as follows:

) “Mr Gumaste at one txme suggested that the provxsmns of s. 12 (3)
‘cannot apply to the stage of an appeal. But I think this - contention is’
not correct because it may well happen that the trial _Court may dismiss
the suit in which case the plaintiff may appeal and the appellate Court

may pass a decree for eviction. If at that stage at the hearing of the
appeal which is but a continuation of the suit the defendant tenders the

-amount, it can hardly be suggested that s. 12 (3). is not complied with.”

It would thus appear that the learned Judge accepted the
view that the provisions of sub-s. (3) of s. 12 could be applied
at the appeal stage. Even so, the learned Judge dismissed the
appeal for the reasons "which ale émbodied in the following
quotation.

“But the question still remains as to whether the conditions mentioned
in s. 12 (3) are satisfied. If a strict view of the provisions of s. 12 (3) is
twken, the defendant cannot be said to have fulfilled the conditions men-
tioned in ‘the section and I think it is not possible to avoid the strict
construction and this is especially so because of the expressions in
‘Sub-s. (3) viz. no decree shall be passed in such suit, so that the pay-
ment must be at the hearing which is .antecedent to the decree and once
the payment is made as provided in sub-s. (3), it prevents the Court .
from passing a decree. Howsoever favourably I may be inclined to con-
sider the case of the defendant, I cannot avoid the conclusion that the
conditions mentioned in sub-s. (3) are not complied with in this case.”

With very gréét respect, we think that this conclusion of his
is somewhat in conflict with his view expressed earlier -in the

() (1951) S. A. No. 422 of 1950, decided by Dixit J., on Feb. 14, 1951
. (Unrep.).
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course of his judgment that sub-s. (3) ‘of s. 12 applied. 1952
even at the appeal stage. It is true that in the earlier part of payaram
his judgment Mr. Justice Dixit was’ visualising a case where KASHIRAM
the trial Court had dismissed the plaintiff’s suit, and the appeal guysprar
Court was inclined to decree it and to- order eviction. In such Racuunatn
cases the payment of arrears of rent and costs of the suii poie
could, even according to Mr. Justice Dixit, prevent a decree dhyaksha J..
for eviction being passed at the appeal stage, and that could

be done only if the words “at the: hearing of the suit” are in-

terpreted to mean “at the hearing of the appeal.”

'Mr. Kotwal for the opponent has raised another point, viz.
what the Court is called upon to decide is not merely the
interpretation of the words “at the hearing of the suit”, but
also the words “no decree shall be passed”. His argument is
this. The words used in sub-s. (3) of s. 12 "are, “no ‘decree
shall be passed.” They should not be interpreted as if the
section read, “No decree shall be passed, or, if passed, shall
be confirmed if at the hearing of the suit or appeal the tenant
pays or tenders in Court the standard Trent and ‘' permitted
increases then due’ together with the costs’ of the suit.”  His
argument is that this interpretation distinetly amounts’ to add-
ing to the section the words which are not there: In substance,
his contention is that the relief under sub-s. (3) of s. 12 can be
given only before the decree of the trial Court is passed, and he
says that’ this 1nterpretat10n “also’ conﬁrms his submission "that
the words “at the hearing of the ‘suit” means “at the hearing
of the suit” ~and not - “at the ‘hearing .of the appeal.”
We have already ' expressed the  view -that the ~words
“at the hearing of the suit” must be  held to include ' the
hearing of the appeal, and the question is whether the expres-
sion" “no decree shall be passed” precludes such an interpre-
tation being put upon those words. It has got to be mnoted
that sub-s. (3) of s. 12 is general in its application. It is not
confined to a decree passed in the Court of the first instance.
It applies to decrees passed at all stages of the litigation pro-
vided ‘they constitute a deeree for eviction. The question
therefore is whether when a decree for eviction is confirmed
by the appeal Court, is the appeal Court passing a decree for
eviction? o ‘

Mr. Kotwal has argued that when an appeal Court confirms
a decree, the decree to be executed is the decree of the trial
Court and when therefore there is a decree for eviction in the
trial Court, the confirmation of that decree by the appeal
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.Court. does ' not mean'that the. appeal Court has passed a dec-

ree for:eviction. .. We iare ‘unable :to agree with Mr.  Kotwal and
are..of the.opinion:that when:an ‘appeal .Court :confirms a- dec-

ree:for eviction, /it in:effect. passes a decree.for: eviction. As

has. been pointed. out by .:Sir:.-Dinshah Mulla in his Notes. on:

36, .Civil: Procedure Code,: when - the : appellate.: Court.
makes. a decree;. thei-decree .of ithe original Court ,.is merged
in.that of :the;superior Court, and it is the latter ‘decree alone
that can be executed. When. an appeal is heard, Order XLI,
r. 32, requires. that the judgment should.confirm, vary or re-
verse .the decree from which the appeal is preferred and the
decree, capable of executlon is. the decree of the Court . of
appeal, ,;When .the. decree of the Court of ﬁrst instance is
conﬁrmed by the ngh Court. and the latter decree by the - Privy
Council, the decree--capable;of execution: is the decree of the
Privy. Council. , It, would thus appear that the trial Court’s
decree is. merged in the appeal Court decree and a Darkhast
has. to be: filed for the execution of the appeal Court decree
even when the. appeal Court merely confirms: the trial Court’s
decree In Sakhalchand szhawdas V. Velchand - Gujar®, it
was, 1a1d down,. by: . this Court that .

““...when the appellate Court: confirms' the ‘decree of the Court below,

the latter ;becomes:incorporated in,the. decree of the appellate Court,
Wwhich is- thenceforth the only decree to be executed ”
It, is true that the trlal Court’s decree .can be executed even
When an appeal against- that decree is pendmg But .when the
appeal , is . decided the decree to be executed is- the appeal
Court’s decree..: Mr. Kotwal has referred us to the case of
Juscurn. Boid v. Pzrthzchand Lal.®- .At page 56, 'the‘following
,obse_rvations,occur,: , ‘

.. Their Lordships.feel no :doubt that as.between these 'two. decrees
is. the correct view, for whatever may be the theory under other:systems.
of law, under the Indlan law  and procedure an original decree is not
suspended by . presentatlon of. an appeal nor is its operation mterrupted
‘where the decree on appeal is one of' drsmlssal "

Relymg on these observatlons Mr.' Kotwal has contended that
the operatlon of the trial Court’s decree continues uninterrupt-

ed even When ‘there is an order of the appeal Court confirming
the trial Court’s decree.” But it' will be noticed that the’ obser-
vatlons of the Pr1vy Counc1l quoted above were “made’ for the

of ‘the Indlan L1m1tat10n Act. " In’ that case: cons1derat10n was
'held to have falled When the sale 1n ‘the Patni: Taluka was set

® (1893) 18 Bom 203 ”(1918) L R 46 I A. 52.
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aside 'and the time: having begun-to ‘run from the date:of the;, 19852:
sale, ' limitation:-could ‘not: be.‘”int‘errupted' ‘by: the fact-that the ', ram:
sale- wasconfirmed . in : appeal, :This. case s ‘no ‘authority for: KAstAM,
the proposition’ that- even if the appeal: Court' confirms: . the- BANGIAL :*
decree, the decree to be: executed is' the. trial Court’s decree. RAGHUNATH :
Mr. Kotwal has. also relied on the case of Martand, Mahadev v. Raja-:
Dhondo, Moreshwar®. . This case; merely followed the dems1on dhyaksha J..
of the Privy Council  in. Juscurn ‘Boid v...,Pirthichand Lal®,,
and it was held- that.}i(p. 589) 1.

“under Indian :Law,tan: original decree.is not suspended :by. presenta-
tion - of .an: appeal ;nor it its ;operation .interrupted -where the decree, on:
appeal is; one of vdismissal ”
But . that ragain . ‘Was.. a., case . .where . a;, mistake ‘was dis-

held that the 11m1tat1on began to run under art 96 of .. the
Indian Limitation Act from the date, of ;,the trial Court’s decree
and could not be interrupted either by the filing of. the _appeal.
or by:the decision of the appeal Court : conﬁrmlng the trial

ttttt

Court’s ‘decree. On ‘the other; hand,. 1t. was;.; held in, Jowad
Hussain v. Gendan.Singh® that—

"‘w’hen_"én appeal has been preferred 'against:a preliminary:;decree,;
the time: for’ applying:for final :decree, runs:from. the date. of appellate
decree.”

In Abdulle v: Ganesh Das.,® their Lordships held that

“when an order is judicially made by an appellate Court which has
the effect of finally disposing of an appeal, such an order gives a new
starting point for the period of limitation prescribed by art. 182 (2).”

In Ramgopal Shriram v. Basgopal Bhutade®, Mr. Justice
Divatia made the following. observations .(page 647): —

“But, apart from that, we think that even according to the general
provisions of the law the decree would mean the final decree in the pro-
ceedings between the, parties, and it has been recently held by our Court
ln Pandha'rmath v. Thakoredas(“’ that a su1t and all appeals made there-
suit of a -remedy, suit, appeal. and 'second. appeal .are: really but . steps
jin a series of proceedings. connected by an intrinsic unity. That being
s0, even according, to the general prov1smns of the law, the executlon
of the decree would mean the executmn of the ﬁnal decree in the' pro-
ceedings between the ‘parties, “and from that standpomt also it is the
appellate decree that has to be executed.”

If then the decree to be. executed is the decree of the appeal
Court, then the confirmation of. a decree for. ev1ct10n by the

) (1921) 45 Bom. 582. i ©) (1918) L. ‘R, 46 L A. 52:
©)[1926] A. L. R. P, C, 93. .. ©)[1933] A. I. R. P. C. 68.
) (1933) 36 Bom. L. R. 643. ) (1928) 31 Bom. L. R. 484.
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1952' ~appeal Court must therefore mean that it was the - appeal
Davaram Court’s decree for eviction that was to be executed. In this
KASHIRAM sense therefore when an appeal Court confirms a decree for
Bansiar €viction, it, in effect, passes a decree for eviction, and that is
RAGHUNATH the only ‘decree which is to be executed.

Raja-~ In this view it follows that wunder sub-s. (3) of s. 12 of the
dhyaksha J." Bombay Rents, Hotel and -Lodging House Rates Control Act
of 1947, an appeal Court cannot: confirm a decree for eviction

if before the passing of the order in appeal, the tenant pays

or tenders in: Court the standard rent or permitted increases

then due together with the costs of the suit and.also appeal.
In the present case the tenant has paid only Rs. 200 which
represent the rents due till the decree of the trial Court and

costs of the trial Court. If the tenant-appellant wants the

decree to be vacated and does not desire the appeal Court or

the Court of revision to confirm the decree for eviction, he

must pay all the arrears of the rent together with the costs

‘of the suit, the appeal and the revision application. For the
purpose of this payment we fix the date June 23, 1952, and if

by that time all the)amounts due to the respondent-landlord

and costs are paid, then the decree of the trial Court for evic-

tion will be vacated. Otherwise, the decree will stand con-

firmed.
' Order accordingly. -
- M. W. P.
APPELLATE CIVIL
1952 , Béfore Ma".t, Jyustice‘ :Ravjadhyavksﬁhq and Mr. Justice Chainani.

June16  ~pATURBHUJ HOTCHAND ASARPOTA  (ORIGINAL  ALLOTTEE),

AppELLANT ». THE STATE OF BOMBAY AND OTHERS, RESPONDENTS.*

Bombay Land Requisition Act (XXXIII of 1946), s. 8 (3y—Bombay Land
~ Requisition (Determination of Compensation) Rules, 1949, Rule 3—
Whether allottee has right to appeal against order passed by Compen-
sation .Officer.

. An allottee of requisitioned premises has no locus standi in the
proceedings before the Compensation Officer and has no right to file an
appeal under s. 8 (3) of the Bombay Land Requisition Act, 1948, agamst

" an order passed.by the Compensation Officer. .

T A Pirst Appeal No. 598 of 1950,
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