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Mr.- Justice' Rayadhyaksha and Mr Justwe Vyas
VALCHAND GULABCHAND SHAH (ORIGINAL JUDGMENT—DEBTOR),

. APPELLANT v. MANEKBAT' HIRACHAND SHAH aND ANOTHER' (QRIGINAL’

JUDGMENT-CREDITORS), RESPONDENTS.*

Civil Procedure Code (Act V of 1908), . 0. XXI, r. 15-—-—Jomt decree——Judg-
. ment-debtor-paying part of decretal “dmoint to ‘one *'decree-holder
without authority - from °others—Whethet-" :decree is ' discharged to”
-extent .of share.of such decree-holder .in; decree—Right of remaining
decree-holders to execute whole decree . notwithstanding, payment

Payment to one of several Jomt decree-holders is,. not.'a payment to.

‘all (unless he is authorlsed to receive such payment on_behalf of. all),

and does not amount to a pro tanto satlsfactlon even to the extent of
what is regarded as the share m the decree of the decreetholder receiv-
ing payment

| Held, therefore, the other:decree-Holders cannot ‘bé’‘compelled to seek
execution only in:respect of their' own share-in the decree; ‘they can
execute the decree;to the full extent. .

- Tamman Singh v..Lachman Kunwari,”) and :Umirdo ‘Beg +: Mukhtar
Beg,”) distinguished. .

Kumaid Kumar Szngh v.. Amar Nath Singh,®) Pitchakkuttiya v. Doral-
swam;,“? end Kartar AS.mgh Ve Gurdqu Singh,) approved.:

Sultan . Moideen v. Savalayammal,’®). - Tarruchi Chunder. v. Divendrs
Nath ar and Surendm Kumar v. Abhay Kumar,(“) differed :from.

Pamasamz v. Kmshna, Ayyan,“’ Gurusamy = Goundan,.v. Szvanmalaz
Goundan,™ ‘V N. Muthuswamy v. V, S. Narasimha,”" Hanumanthappa
v. Seethayya and Co.02 Fatmabaz V. Tukabm,f"‘” and Kaka Ram v.

' Haveli’ Ram,** referred to.

LETTERS PATENT APPEAL .against . the. decision .. .of. Shah J. in
First Appeal No. 284 .of 1949 . from:.. the.. order passed' by

R. M. Kulkarm Esqmre Civil .,J_udge, . Senior . .Division, . at
Sholapur

- Execution proceedings.

- * Letters Patent :Appeal No. 44 -of 1950,
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tiff No. 2) ﬁled a suit, agamst leachand’s two brothers Shlv-_

lal and Walchand (defendants Nos. 1 and 2. respectlvely) for.

an account of certain. property which they alleged had been
entrusted to the two :defendants. for management. During
the pendency of the sult plalntlff No. 1 died and his  widow
Manekbai ‘and "his minor son Chandrashekhar were' “brought
on record as his heirs and legal representatives and ‘were im-
pleaded as plamtlffs Nos 1A and 1B to the suit.

.. During the course of the suit the part1es referred their

' alspute to arbltratron The - arbltrator ‘made an award and a

decree in terms of the award was passed on August 1, 1945,
Under that decree the defendants were asked to deliver to the
plaintiffs possession . of - share certlﬁcates mentloned in Sched-
ule A to the plaint, Worth Rs. 13,842, ornaments ‘ descrlbed in
Schedules B and C, Worth Rs. 13,574 and Rs. 18,550 respectlvely,
silver ware worth Rs. 150 and carts and ‘bullocks' worth
Rs. 1,800. They were further directed to” deliver ‘possession  of
certain promissory notes - described ‘“in " Schedule -'F ' worth
Rs. 27,044, and excludmg the p1a1nt1ﬁs share in ‘the: ‘money-
lending business of the joint farmly of Wthh accounts were
ordered to be taken . it was declared. that the plaintiffs were
entitled to recover a sum of Rs. 10,000 from‘the defendants.

After the death of pla1nt1ff No. 1, there were . disputes be-

tween pla‘ntlff No. 1A and plalntlﬁ" No. 2 and it .appeared that

the plaintiff No. 2 started supporting defendants” case.. The
defendants havmg failed to satisfy the decree, plaintiff No. 1A
filed a darkhast to execute the ‘decree ".on behalf of herself
and her minor son. The apphcatwn for execution was made
under O. XXI, r. 15 of the Civil Procedure’ Code for and. on be-
half of all the decree-holders. After an order of attachment

was issued by the executing Court;, defendant No. 2 appeared
and contended inter 'aliad that the ornaments 'mentioned in’

Schedules B and C had, _before the date of the Darkhast, been
already handed over to plaintiff No. 1A and plaintiff No. 2,
ﬁnd that Rs. 10, 000 had been pald to plalntlﬁc No 2. at the
time of his marrxage S R

PERES YA

The executmg Court found that both the ornaments mention-
ed in Schedules B and-C ‘and the sum of Rs. 10,000 were re-

ceived by plaintiff No 2, that plalhtlff No. 2 had authority. from
plaintiff No. 1A to_ recelve ornaments mentioned in Schedule

C and Rs. 10,000 but not the ornaments . mentioned in
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.Schedule B; and, that’ there Was a' discharge of: the decree' to

the ‘extent ‘of the’ two ‘{tems recewed under authonty but the’
decree was not dlscharged in respect 'of the last item of orna-
ments described in Schedule B. Therefore, it directed " the
execut1on to proceed for the recovery of Rs: 56 4:10

Two appeals were ﬁled agalnst thls order to the ngh Court
one by defendant No. 2 and the other by plalntlffs Nos 1A and
1B. Defendant No. 2’ contended in. his appeal that’ dehvery
of ornaments mentioned in Schedule B to plalntlﬁ No. 2
should have been held to bé a satisfaction'of the decree to: that
extent or’ at any rate 'to ‘the extent of the’share of plamtu‘f
No 2 in the decrée.’ On behalf of plaintiffs Nos. 1A and 1B,
it was .contended in ‘their appeal ‘that the payment of Rs: 10,000
and dehvery of ornaments ‘mentioned “in ' Schedule” C should
‘not have been held’ to operate as a satlsfactlon of the decree

Both the appeals were heard together by Shah J who dehv-
ered the followmg Judgment on Apr1l 20, 1950 —‘

'SuaH J. :Hirachand Gulabchand Shah:and. hlS son . Manoraman lea-
chand Shah filed suit Nog 936 of 1943 in the Court of the Civil Judge
Senior D1v131on, at’Sholapur, for a decree for an account of certain’ prop-
erty, which they alleged had been entrusted’- to the '‘'defendants for

management, -and for an-order ‘6f ' transfer of certain: 'sharesand ‘orna-
ments--and for an' order: for payment of mesne profits and costs of the
suit. .

The sult was filed agamst Sh1v1a1 Gulabchand and Walchand Gulab‘
chand who were two brothers, and’ Wwere' also the brothers of ‘Hirachand,
plaintiff No. 1. During-- the pendency:of the :suit ‘Hirachand; ’*plamtlﬁ‘
No. 1, died, and.his widow ,Manekbai, and his:minor son Chandrashekhar
were brought on record as heirs and legal representatives and were.im:-
pleaded as plalntn‘fs Nos lA and 1B. to the suit. Chandrashekhar being
a minor was represented by his’ mother Manekba1 as hxs next friend.
During ' the pendercy of ‘the’ suit’ the*™ partles referred thexr disputé to’
arbitratien and an award ‘was made and a decree was ultimately passed:
on that .award on Augus't 1,.1945...Under..that decree.the 'plaintiffs were
entitled to take possession, of share -certificates and ornaments mentioned.
in schedules B and C attached to the plamt and also of some sxlver—ware
and Government promlssory notes In’ the alternatxve they were award-
account of the money lendmg business and-to: pay ‘4'sum .of | Rs. 10,000
to the plaintiffs. Manoranjan, plaintiff No. 2, is the.stepson of Manekbai.
It appears from the evidence that there were disputes between himg and
Manekbai-after thedeath:of his.fatheri Hirachand; which ledto.‘criminal
proceedings. ;Manoranjan has.admittedly; started . living . with;; his uncle
Walchand defendant No 2,, and, appears, to be supportmg the defend-
ants’ case. The defendants' havmg failed to’ satxsfy the decree, Manekbax
filed' darkhast No.:883:!0f ‘1946 in the ‘Court of the Crvrl Judge, Semor
Division, ‘at : Sholapur,; to:'execute ‘the decree 'on beéhalf of herseif’ 'and
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her minor son Chandrashekhar. The  darkhast application was filed

under the provxsrons of O. XXI, r. 15, of the Crvrl Procedure Code, for
and on behalf of all the. decree—holders After an, order for attachment
of property was 1ssued by the executing Court defendant No. 2 appeared
before the Court and, contended that the darkhast filed. by Manekbal was
not mamtalnable, inasmuch as plamtlff No. 2, Manoranjan, had not :
joined in ﬁhng the darkhast that the ornaments ‘mentioned -in schedules
B and C had before the date of the darkhast been handed. over to
Manekbai and Manoran]an that Rs 10,000 had been pard tor Manoran]an
at the trme of his marriage and that payment was made in the Nizam
lrrency and consequently the hablhty to pay the amount of Rs. 10,000
was duly satisfied, that the decree- holders had agreed to take one land
belonging to the defendants situate at Soregaon in. satlsfactlon of the
decree to. the extent of Rs. 25 000 Accordmg to. defendant No. 2. this
agreement had taken place ;n the presence of the arbitrator. \Ratanchand
in December 1946 n

The learned- C1v11 Judge, . Senior Division, at Sholapur, held . that the
darkhast was maintainable without joining. Manoranjan, plaintiff -No. 2,
and that it was so maintainable: under .the provisions of O.- XXI, r. 15,
of the Civil Procedure Code. He: further held that the Court was entitled
to recognise. the satisfaction of the decree to the extent of Rs. 10,000 and
the ornaments mentioned- in Schedule. C, inasmuch as : plaintiff No. 2,
Manoranjan, had admitted.in his-deposition  ‘before the Court  that he
had received the amount of Rs. 10,000 and. the :ornamerts. He further
held that-the agreement relating to the conveyance of theSoregaon land
in partial satisfaction of the decree'under:execution was not proved and
that the decree must be marked satisfied only to thé extent of Rs. 10,000
and ornaments . mentioned in schedule C,’and that the minor son,
Chandrashekhar, was not bound by the alleged payment and 'adju'stment

in the absence of leave.of the Court. The learned 'Judge thereupon direct-

ed the darkhast: to proceed. for -the recovery -of Rs: 56,410 and
proportionate ;costs.:

" Against the order of the learned C1v1l Judge Senior Division;: at
Sholapur, two appeals have been filed. to thls Court.: Defendant No. 2 has
contended in Frrst Appeal No. 284 of 1949 that the Court of first instance
was wrong in holding . that the agreement relatmg to . the, transfer: of
Soregaon land was not proved. He. has further contended that-the
dehvery of ornaments mentloned in schedule B to Manoranjan, :plaintiff
No. 2, and accepted by h1m should have been held to be a satisfaction
of the decree to that extent or 1n any case the acceptance of -those orna-

i\\ ts by " Manoraman operated as a satlsfactxon of .the decree to the .

fent of his share therein. On'  behalf of Manekbai.. and the " minor
'Chandrashekhar 1t has been .contended . in ~appeal No. 547 .of . 1949 that
the Court ~ was wrong in holdmg that the payment  of the amount of
Rs. 10,000 and’ the dehvery of the ornaments mentioned -in- schedule .C
to ‘plaintiff No. 2 operated SO as to deprive them of the right to execute
the decree accordlng to 1ts tenor

Now the evrdence support of the ‘case that the decree-holders '

agreed to.accept:the Soregaon land in part satisfaction of the amount
payable under the'decree; is' Wwholly msufﬁment to hold the agreement
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fproved ‘Manekbai, exh, 98, has denied that she agreed to take the Sore-

gaon land. She denied that she even negotiated for taking over that land
for a sum of Rs. 25,000. Nemchand; exh. 99, who is the uncle of Manek-
bai, and who appears to have acted for Manekbai in managing the affairs
relating to the -estate, has also denied the agreement set up by defend-
ant No. 2. Walchand, defendant No. 2, in his deposition at exh. 68 has
stated that it was settled to give the Soregaon land to the decree-holders

.in liquidation of the debts to the extent of Rs. 25,000, and that Nemchand

and Manekbai had agreed to take that land in liquidation of their debt

‘to the extent of Rs. 25,000. He further stated that Ratanchand had

settled that the ‘defendants should give the Soregaon land in satisfactién.
of the sum of Rs. 25,000 referred to -in the decree. He stated in_
cross-examination that the decree-holders had 1/ 5th share in the Sore-
gaon land, and as the defendants had paid off the debts of the family
from time to time they had agreed to give up their interest in the Sore-
gaon land, and that, therefore, the decree-holders had ‘ceased to have
any share in that land. He admitted that there ‘was no document show-
ing that the decree-holders had ceased to have 1/5th share in the land
by reason of the alleged payment: of the family debts by the defendants.
He. further stated that the agreement to give the Soregaon land to the
decree-holders was arrived at about a month after the date of the decree,
and there was a writing to evidence that settlement, which however had
not been produced. Walchand, defendant No. 2, thereafter produced a
document with list, exh. 72, which ‘purported to be an agreement signed
by -the judgment-debtors and~Nemchand, in which it was'stated that

_the land at Soregaon was given. in satisfaction of the claim of ‘the decree-’

holders to the extent of Rs. 25,000. It was also stated in that document
that the 1/5th share of the decree-holders in the Soregaon land had
been extinguished by reason of the payment of the family debts.  Now,
the .figure of Rs. 25,000, both in.figures and letters, was: admittedly
written after the rest of the document was written. It was admitted by
Walchand, defendant No. 2, that the figure was entered on the day next
after the signatures were subscribed to that document. Ratanchand,
exh. 71, stated that it was settled to give the decree-holders the Soregaon
land in part satisfaction of the debt amounting to Rs. 25,000. According
to him; both Nemchand and Manekbai had agreed to take the Soregaon
land in part satisfaction of the amount due, and that sbrhetime in the
month of December both of them had agréed accordingly to take the
Soregaon land. In cross-examination he stated that the agreement to’
give the Soregaon land in part "satisfaéti(')n of the amount of Rs. 25,000
out of the decretal amount took place at the tlrne ‘when the questlon of
taking accounts of the. money-lendmg business arose. Manorangaﬁ?‘
exh. 97, stated that it was agreed between the decree-holdefs and the-
judgment-debtors that the decree-holders should take the Soregaon land
in satisfaction of the amount of Rs. 25,000 which ‘was due, which was
equal in worth " to Rs. 25,000 in Nizam currency. He stated that the
amount of Rs. 25,000 mentioned in the document, though written in
different ink'was incorporated in the document at the same time when.
the other contents of the document. were.written. The decree-holders
produced a copy of this document, which was said to have been given to
Nemchand by the = defendants, - but in which  the figure of Rs. 25,000
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was not to be found ‘The learned trial Judge has taken the view that
there were nothing more than .negotiations between the. partxes and that
there was no gompleted agreement between. them. On .the .evidence it, is
not clear as, to when the document was written. Whether the amount of
Rs. 25,000 as the , price of the Soregaon land . was agreed upon by the
" decree-holders is not also clear Nemchand, the uncle of Manekbai, who
it is alleged, settled the agreement was not cross~exammed as to. the
details of _the agreement or as to the mrcumstances under which the
figure of Rs. 25, OOO came to be entered in the draft writing, It is very
unlikely that if the document exh. 173, represented a completed docu-
ment between the partles 1t should have remained in the possession_of
the Judgment-debtors It is ‘admitted that the possession of the Soregaon
land has not been ‘delivered to the decree—holders, and. m view of the
prov1srons of the Bombay Tenancy ‘and Agrlcultural Lands Act
LXVII of 1948, cannot be” dehvered because there are. tenants ~on the
land.

_There is considerable .discrepancy. in.the oral'.evidence- as' to when
the ag’reement; really took place, and I agree .with the view taken by
the. learned Judge that on. the evidence it is not established that-there
was . a final and concluded agreement .in respect of the. taking 'of the
Soregaon land in.part. satisfaction of the amount of Rs. 25,000 due .to
the decree-holders from the defendants, as.set up::by. the defendants:
Even if exh. 73 represents a completed settlement, in my view the docu-
ment is inadmissible in evidence as it does not bear adequate stamp a_nd
is not registered. ‘Exhibit 73 in terms purports to convey the Soregaon
land - for a consideration of Rs. 25,000. In effect the ‘transaction incor:
porated therein amounted to a sale of the land and could only bé ad-
‘mitted in evidence if it was properly stamped as a deed of conveyance
and . was duly registered. There is a further difficulty in the path of the
defendants inasmuch-as there'are certain other procedural difficulties in
recognizing the alleged transaction. It was the case of defendant No. 2
that the agreement- was.:arrived at some time in September 1945, but
thereafter. it -was’ never. sought to be certified under the’ prov1sron of
0. XXI, r. 2, of the Civil Procedure’ Code. The Judgment-debtor havmg
failed to take any steps ‘to.have the agreement certified or’récorded as
part satisfaction :of: the:decretal debt, he is not. entitled to plead that
as a defence to the execution’ of' the decree after the expiry of the perrod
previded in: that behalf: In: order to evade "theé bar  of limitation it is
suggested. that: sometimé in December: 1946 Nemchand and Manekbai
acknowledged having entered.into the agreement to take over the Sore-
gaon land. In my view such an acknowledgment assuming that it was
made -cannot’ help the defendant to escape the bar of O. XXI, r. 2, Civil
Procedure Code

There is one more dlfﬁcu],ty in recogmtmn of the agreement set up by.
defendant No. 2, Plaintiff No.,1B, Chandrashekhar, is'a' minor, and he is
_ admittedly one of the decree-holders In so0. far as he'was concerned his
next friend Manekba1 was not entitled either toienter into an agreement
to adjust the decree or. ta aceept ‘satisfactioni of ‘the decree withoi:¢ the
sanction of the Court under the .provisions of 0. XXXII, rr. 6 and %, of
the C1v11 Procedure Code It is .not contended that the Court’s sanction
was ever asked for or given. Consequently in any case the agreement,
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assuming thaf’ it was entered into as alleged by defendant No. 2, and.

exhibited as exh. 73 was adm1551ble in’evidence,’ Chandrashekhar, plain-
tiff No. 2, would 'be entrtled to ‘exécute’'the decree passed by the trial
Court: ConsequentIy it ‘must ' be’ ‘held ‘that’” the agreement 'to take over

the' Soregaon’ land ‘set up by defendant ‘No. 29in’ part satrsfactron of the.

decree must be held not proved and in“any’ ‘kase cantiot operate’ as a bar

.. to the execution petxtlon

"The next questlon that anses 1s yvhether the ornaments mentxoned in-

schedule C and Rs.. 10 000 were dehvered to Manoran]an It “has been
_adrditfed by Manoraman that the amount of R;s 10 000 and the orna-
ments mentroned 1n schedules B and C’ were ' recerved by hxm Even
though the payment of Rs 10 000 and the dehvery of omaments were
not certified under 0. XXI r 2, ‘of the Crvll Procedure Code . within the
perlod of hmltatlon at the 1nstance of the Judgment-debtors, ‘the admis-
sion made by Manoraman at the. hearmg of the darkhast -was treated
as sufficient to' comply with the provisions of o. XXI, r. 2, of the Civil
Procedure Code. It is true that no period of limitation is provided for a
decree-holder - to certify payment:ior. satisfaction of the ‘decree, and ‘no
formal: application * is‘’ requlred ‘46" be ‘made for' recordlng the partial
adjustment : ori- satisfaction ‘of ‘a " ‘decree. Consequently the “admission
made by : Manoranjan that he did’ receive the ornaments’ and Rs. ‘10,000
may: be held to be a sufficient intimation’ to the- Court pursuant to ‘which
the :Court ‘was entitled to ‘record ‘that ‘payment in part1a1 satxsfactlon of
the -decree.

But the questmn stlll remams whether the payment. to ‘Manoranjan,
plarntrﬁ" No. 2, of the:amount of Rs.»10,000:and: the'delivery of ornaments
as mentioned in schedules B and C.can.be.deemed ito be in/part satisfac-’

tion of the decree. to the extent.of his:share in these items of property.’

Under o.. XXI,; r.31,-cl. (1);,(b).sprovidesithat all money payable under'a
decree may . be pald to. the .decree-holder: out- of Court; Of course: where
there. are several joint decree-holders .payment-must be made to all, un-
less there is a  .direction to the.. contrary in the . decree, or the decree-
holder is entltled by, reason;of .his being an agent of other ‘decree-holders

“to receive .the money, .on their: behalf...If payment: is made to one of the

decree-holders, and.:he has no . authority to..receive -it, the payment can-
not operate as a. satlsfactmn of, the decree. Similarly inthe case of a
decree for dehvery of: possession - of -property. ‘the. same principle must
apply. A joint decree in, favour .of. several persons cannot be satisfied
by payment or dehvery of propertyito.one of the decree-holders, except
where the terms of the decree prov1de: otherwrse

“Mr. Nadkarm ‘on behalf’ ‘of the Judgment-debtors has not seriously

controverted “this’ position. “But he has contended that even. when. the -

deeree is a 301nt decree and the shares of the decree—holders are nol,

or dehvery of property to - hlm, when- “the payment of money or the

delivery. of .property. has been recorded‘ as satisfaction of the whole or

part of the. decree .under O:XXI, ' '¢l'2; of 'the ‘Civil Procedure Code,
operates: as -a satisfaction: of - the ‘decree to the extent of the share of the
decree-holder who receives ‘the'paymerit’ of the ' money or 'the property.
Mr. Nadkarm”contends that the payment to Manoraman as evidenced.

\
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. by the admission of Manoranjan that he had recelved the amount of
Rs. 10,000 and ornaments, must be recorded: as part satlsfactlon of the
decree; and if thereafter it is estabhshed that the'’ payrnent of the amount
of Rs. 10, 000 and” the dehvery of ornaments were received for and on
behalf ‘of all the ‘detree-holders the decree should be held to’ be satisfied
pro tanto. Mr. Nadkarm further contended that even 'if the Judgment-
debtor was "unable to ‘satisfy 'the’ Court that Manoraman recelved the
amount of Rs. 10, 000 and the ornaments under the authorxty, express or
1mp11ed from the other decree—holders, the Court sho.ﬂd dlrect executlon
of the decree only for the’ amount payable and the property dehverable
which remains due ‘to ‘the’ other ]udgment-credltors, who dld not recelve
‘thelr ‘share of the money or the property In Support of hxs contentlon
'Mr. Nadkarni has relied upon certam demsmns to whrch g w111 hereafter
refer.’

Now apart from authorlty, a payment to one of: several. Jomt decree-
holders whose individual nghts in the subJect—matter of . the; decree: are
- not worked out e1ther expressly or by necessary 1mp11cat10n in the decree
is not a payment to- all and _such payment cannot ;. deprive:the :other
decree-holders of thelr right to .enforce, the  decree,: because obvmusly
il a right is grven to several decree—holders 1o enforce: compliance; with
the terms of the decree, it, cannot be said that there. has been. a sufficient:
comphance of the terms of the decree When satisfaction-has been render-
ed to one of the decree-holders, but not to all; The. Court’s:direction
must be complied with by rendering satl_sfactl,onl fo- all,persons who ;are
jointly interested in the decree. The. rule,. however, is subject to: two
well recognized exceptions: (1) when the decree—holder recelvmg the
money has authority to receive payment on behalf of ali such authonty
being either express- or 1mp11ed This is'no more’ than an apphcatlon of
the rule of the ‘law of agency: qui faczt per alzum facit | per, se. The
authority’ may- arise by reason of the terms of ‘the decree or may have
been granted after the decree; as, “for’ mstance, by ‘a power—of—attorney
from other decree-holders, or ‘even may ex1st by relatlon ‘which sub51st-
ed between the decree-holders prior to the date 'of the decree, but m
all cases such: authority not being contrary to the prov151ons of an
express statute like O. XXXII, r. 7, of the C1v11 ‘Procedure . Code,
(2) when distinct -shares ' of the decree-holders are determmed and
known, payment to one of the decree-holders of his’ shares )satlsﬁes the
decree to that extent. Strictly speakmg a’ decree envisaged by the second
exception is not a: joint decree; and a decree-holder who is entltled to
obtain satisfaction of his right ‘can clalm 1t w1thout reference to the
rights of the other decree—holders However 1f a case does not falI wrthm
either of the two exceptmns the payment to’ one' of the, several decree—
‘holders. cannot be recogmzed as payment to, all or. even to the extent
of the share of the decrée-holder in the property recexved by h1m The
reason for the rule is clear.' If the Judgment-debtor 1s requlred to pay
any amount to the joint decree-holders whose shares. are not spec1ﬁed
one of them cannot ‘say, apart from special authonty traceable ‘to the
relation. subsrstmg or.arising under or after the’ decree, that payment to
him is payment to all. It is true that under O. XXI, r. 15, of the Civil
Procedure Code, the Court which is directed to execute ‘a decree‘at the
instance of several -joint. decree-holders is entltled to make an order,
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which it deems necessary, for protecting the interests of all the persons
who have not joined. in the application for execution. But such an order
can be passed only. for the benefit of the decree-holders who have not
Jomed in the apphcatron for executlon Under that rule the Court
may allow execution of the whole decree on terms, but 1t cannot compel
one or more of the Jjoint decree-holders to levy executlon for a, fraction
of the decree. Nor can the Court at the mstance of the. Judgment-debtor
be asked to demde a dispute between the decree-holder inter se. If after
payment to one of the joint decree-holders 1t is, contended that there has
been a satlsfactlon of the decree to the extent of the.share of the decree-
holder. receiving the payment the ]udgment-debtor raises; a, quest1on not
between . .the parties . to the suif, or other representatlves arrayed on
opposite sides but substantially raises a dlspute between the parties
arrayed on the same side. The executing’ Court" is not oompetent,to-
decide stich'a’ -disputé, bécause it is a question which is essentlally
foreign to the nature of the: executron ‘proceedirigs. An’ executmg Court -
cannot be asked to decide ‘a’ question as to the shares’ yvhlch ‘shotild be
assigned to the individual decree-holders under a joint decree when the
decree- has not made any such provision."If the executing Court’ is asked
to launch upon such an enquiry and does so ‘proceed to’ ‘make the en-
quiry, it would in effect be deciding 4 'suit’ for partrtlon between the
joint decree-holders with refereiice to ‘the property, which is’ the subJect-
matter ‘of the:'decree primarily;, and incidentally 'with regard ‘to, other
property held ‘jointly on'the same tenure or relatlonshlp as the property
Whlch is ‘the subJect-matter of the: decree

The v1ew whlch I have expressed is. supported by the following
authorrtles, Kumazd Kumar Smgh Vs Amar . Nath.. Singh'V); Fatmabi v.
Tukabai® and Penasamz V. Kmshna Ayyan ® The exceptions . that I
have mentloned ‘are supported by the following authorities; . Hanuman-
thappa v. Seethayya and Co.*; Ganesha Row v. Tuljaram.Row® and
Mahzma Chandra Roy v. Pyarz Mohan Chowdhry ). Mr., Nadkarni,. how=
ever, has’ contended that a contrary view has.been taken.in some:other
cases; and in that connection .. he has , referred “to Tarruck Chunder
Bhuttachamee v. Dwendro Nath Sanyal" Sultan Moideen. v. Savalaya-.
mmal®; Tamman Singh_v. Lachhmm Kunwari®; Umrao Beg v. Mukh-

'ta'r Beg‘”’ and Kaka .Ram v. Haveli Ram.(;"» Now,. it is  true..that in

Tarruck Chunder Bhuttacharyee V.. Dwendro Nath. . Sanyal ), :it- was-
stated that a Judgment-debtor is entltled to  credit, for - any sum:-paid
bona ﬁde ‘to one or several joint decree-holders, and. duly certified to -the:
Court by the latter, and that the other joint. decree-holders cannot exe-
cute 'the decree for more than thelr ,own share, That.. conclusion was-
arrived at on what was stated to be the eﬁect of the previous.decisions
of the Calcutta” ‘High Court and ‘the principle .underlying:.s. ,258. of :the
Civil Procedure Code of 1877 The learned Judges who decided. ‘that

ay (1942) .21 ‘Pat. 322. . ) [1945] Nag: 242.

©) (1901). 25 Mad. -431, .7.B. ) [1949] A: I R: 'Mad: ‘790, F.B.

©)1(1913) L. R. 40 I -A. 132.. )(1869) :2 :Beng. - ‘Ii; R (Appx.)
it 43,

) (1883) 9 Cal. 831.. %) (1892) 15 Mad. 343.

©) (1904) 26 AlL . 318, (19 (1923) 45 All.- 401,

1) [1930] A. L R. Lah, 814,
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case were, of the oplmon that the Court ‘was entltled to record satisfac-
tion of the decree at the instance of one of several joint decree-holders,
prov1ded that ‘it was for the benefit of all the decree-holders and the
extent of the shares of the individual decree-holders was not m dlspute
But they stated the Court ought not to recognise any payment made
out of Court unless made and certlﬁed for the benefit of all, at least in
cases where there was a dispute as to the extent of the shares of the
individual decree-holders They further were of the opmlon that there
was no loglcal reason why a Court was permitted to recognise payment
out of Court to one of several Jmnt decree-holders for his own benefit
and not for the benefit of all of any portlon of the decree in excess of
that to which he is undlsputedly entitled, if' by reason of the prov1smn
of s. 231, (which is equwalent to the prov1510ns of O. XXI, r. 15, of the
-present Civil Procedure Code) the Court’ was_ not permltted to allow one
of several joint dectee-holders to obtain execution of the whole decree
for his own" 1nd1v1dual benefit. It s clear that on the authonty of the
case reported in Tarruck Chunder Bhvttachanee“’ an adgustment of the
decree could be recorded only where there was no dispute between the
decree-holders as_ to their shares and the payment was recelved and
accepted for and on behalf of all the’ decree-holders Obviously in that
case the payment would be déemed ‘to have been recelved pursuant to
an authority held on behalf of all the decree-holders and the case is,
therefore, 'no authority for the 'wide prop0s1t1on suggested by
‘Mr. Nadkarni. It is stated 'in that case that the judgment-debtor must
have bona fide paid the money to one of seye;jal joint ‘decree-holders and
the payment must be duly certified, Wthh could only be Where there is
no dispute between the decree-holders, and the payment is received. for.
the benefit of all

The case in Mahima Chandra- Roy v. Pyam Mohan Chowdhry( ), Whlch
was’ referred to in Tarruck Chunder Bhuttacha'ryees case™ was a case
in which each of the" joint decree-holders had'a definite share of eight
annas in the decree, Execution was’ taken out, by the two joint decree-.
holders, - each interested in the elght annas share in the money.decree.
and one of them ‘thereafter ' died and the other recejved. the whole
amount; and it was held that that amount was received in satlsfactmn
of half the decree and the representatives of the deceased were entitled
to sue for the remaining half of the decree. In the case in Sultan ‘Moi-
deen v. Savalayammal(” it was accepted without any ‘discussion - that
Tarruck - C‘hunder Bhuttacharjee’s case™ was an authority for ‘the pro-
position that where payment . is made to one of ' several joint decree-
holders it purports to operate as satisfaction of the decree to the extent
of the share to which the payee was entitled, and the decree can be
executed in favour of ‘the remaining decree-holders to the extent of the
balance remammg due if .the shares of the decree-holders have been
ascertained and the credit is given for the payment received. ‘In that
case the decree was passed. in terms of a compromise.: The ‘defendant was

directed to pay the plaintiffs jointly a sum of Rs. 2,000 and interest in’

certain instalments. An application was filed by one of the joint .decree-

holders ‘for execution of the decree for the full amount, and- it: was’
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resisted on the ground that the judgment-debtor had paid out of Court -

Rs. 1,100 to the -other decree-holder, though there was no satisfaction

1) (1883) 9 Cal. 831, ; (‘z) (1869) 2 Beng. L. R, (Appx.) 43,
©)(1892) 15 Mad. 343, '
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certified by the Court The learned District Judge having issued execu-

tion,. an. appeal was preferred by the Judgment-debtor The ngh Court
of’ Madras followmg Tarruck, Chunder Bhuttachamee ) case held- that
1t -was necessary to ascertaln the share to wh1ch Appa]l Chettr, the
decree-holder who received the payment was entrtled to .as. berween hlm-
self and’ the decree-holder who apphed for executron though it, was
stated that the payment made to Appaji was vahd only to .the extent
of his. share to ‘which he was entitled. It is not clear from the report
whether under the terms of the decree the shares of the decree-holders
could be ascertamed Tarruck Chunder Bhuttachamee s case was. re-:
garded as an authorlty for the proposmon that.. the payment made to
one of several joint decree-holders can be held to, be vahd to, the extent
of the share of that decree-holder. Stated in that form the proposmon
was correct though partlally The case in Sultan Mozdeen V.. Savalaya—
mmal is no authorrty for the proposxtlon that where,.the. shares. of the
1nd1v1dua1 decree-holders are not capable .of, being, ascertalned from the
terms of the decree and the payment is made to one of several joint
decree—holders, 1t must operate as. satxsfactxon to the extent of, the share
of the payee after ascertamlng the share of such payee. I cannot accept
the contention of Mr Nadkarm that the Allahabad High Court has taken
thé view that in’ every case. of Jomt decree-holders where payment is
made to one of several joint decree-holders it must operate as a satisfac-
hon to the extent of his share 1f ‘the payment is certlﬁed The two cases
which have been referred to mé: are cases in which’ on.special facts the
Court held that the Judgment-credxtor whose  claim was held to ‘be, not-
satrsﬁed by reason of payment to another joint decree-holder was held
entltled to levy execution . in, respect of hrs share. In Tamman. Singh
v’ Lachhmin Kunwari® the head-note runs thus: '

“One, of two joint holders of a decree under s..88: of the: Transfer, of
Property 'Act cannot alone certlfy satisfaction- of the whole decree so.as
to bind 'the other decree-holder, though he may, certify. satisfaction in
respect of 'his own interest thereln Hence where one. of such,decree-
holders purported to certify satlsfactlon of the. whole decree, it was.held
that the other decree holder who had refused to. recognise the:certificate;
was entitled’ to obtam an order absolute for. sale of the mortgaged.: pro-
perty m respect of hlS own share of the mortgage debt 7.

In. that case a mortgagor was alleged to’ have paid Rs.'1,241-2-9 to one
of ;the .joint decree-holders. - Thereafter- the '-other Jomt decree-holder
applied  for..execution. It was. found by the District Court in appeal that
the ;payment alleged to have been'made: was collusive ‘and’ that it dld
not..bind the other joint decree-holder, and the Dlstnct Court’ accord-"
ingly modified- the: order of the. trial Court and granted a decree absolute‘
in favour of: the -otherijoint decree-holder to the extent of his share in
the mortgage. Against that order the judgment-debtor appealed, and "the
decree-holder-who had:applied for execution filed cross-obgectrons The
appeal of. the judgment-debtor: was ‘dismissed, and on the cross-obgectlons
the judgment; contains the folIOng observations (p 320)

-“There:is ‘an' objection under' s. 561 of the Code’ of C1V11 Procedure, to
theyeffect that: as the Musammat who was the apphcant for an, order

05(1833) 9 Cal 831. <>(1904) ‘26 All;, 318,
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under s. 89 of the Transfer of Property Act could not apply only for’ her
own' share ‘of the'décretal amount, but must apply- ‘for sale ‘to satlsfy
_the'whole ‘amount of thé decree, the Court ought’ ‘to have made an’ order
in respect of the 'whole amount. Wedre not’ satisfied that there is any’
weight in that objection. Having regard 'to' the circumstances of this’
case, we are:unable to hold-that.the. applicant for the order under s.-89
is entitled to such an_.order in.respect.of any amount -in -excess of her:
own, share. of the amount of..decree.: As: the: other.. decree-holder has
entered ,satisfaction. .of the decree, it is:for.the balance of:the decretal”
-amount only.:that the. Court can order the sale .of the mortgaged: pro-:
.perty. There is no dispute in this case as to the extent of the shares of
the two decree- holders. We are, therefore, of opinion that the Court
below was nght 1n holdmg that the ‘order under s. 89 should relate only.
to"the share of Musammat Lachhmm Kunwan 1n the . amount of .the,
decree ” -

From thls 1t is clear that the Court - dec1ded ‘the :case on the specidl
cu'cumstances of the case .and negatived..the contention that .a! co—mort—
. gagee was not entltled to levy execution only.in.respect:of a share of a'
mortgage debt It -was, .also, observed that: there- was no dispute as' tor
the extent of the share .of the twao. decree-holders. In . my view the case’
is no authorxty for the proposmon .in..the: form. suggested by ‘Mr. Nad--
Karni. The case in Umrao Beg v., Mukhtar, Beg'" arose from a suif for:

artltlon in which, there were fifteen plaintiffs: -and one :defendant. The
plaintiffs obtained a joint decree for costs against the defendant. The:
defendant paid the whole of the costs awarded to one of the- plaintiffs,
,who was hi¢ 51ster, ‘and she certxﬁed to the Court that she had realized
the full” amount of the costs awarded 1t was held that it was open-to:
the: Court ‘to -direet’ executlon only for the share of the. remammg plain-

tiffs in the amount of the tosts awarded to them. The suit in that case,
was. one ‘for. partition.-and>ithe: shares as’ between the plamtxffs were
ascertained; ‘and:.the view taken:in’ 'that case was ‘that the Court, was.

not entitled to.go behind the ‘decreé for’ ascertalnmg what the shares ‘of
the plamtlffs .in the:amount:of the- costs awarded were, but 1t was open
tc the Court to examine - the ' pleadings “‘and to’ mform 1tse1f as 1o, the
precise position. of. the plaintiffs-as they came to Court. It appears that
there :was .no .dispute :between the plaintiffs as regards the shares m the
costs awarded, and .though in form'the decree was one whlch was Jomt
in favour: of the plaintiffs; it was read by the Court as being a' decree for
specific shares in the amount of costs awarded to the plaintiffs.

" In Kaka Ram v. Haveli Ram® the head note is as follows"‘

“Where shares of .:the. decree-holders 'are’ ‘not ‘specified’ 1n the decree
but are not mcapable of ;being- determined, payment to one decree—holder
glves a vahd dlscharge to the extent of the 'share of the decree—holder to

whom payment is made, and .it:is open to the Judgment~debtor to show,

that the decree has been:adjusted in whole or m ‘part to the satlsfactlon
ot the' decree—holder .

-With respect 1t is dlﬁlcult 'to’ agree w1th that ‘view. If the rlghts among.
the decree-holders inter se ‘are ‘ascéitained or there is no dispute between

M (1923) 45 All 401, ~ ®[1930] A. L R. Lah. 814.
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them as to theiw . shares or rights, the payment to one of the decree-
holders may be regarded as a. discharge of the decree to the extent of
the. share of the decree-holder who has received payment but not other-
wise. The executmg Court has, however, no jurisdiction to settle a dis-
‘pute between the decree-holders . inter se.

- In my judgment payment to one of the several decree-holders, where
he is not an agent of the other decree-holders and where the decree does
not specify the shares of the individual decree-holders, does not' satisfy
the decree either wholly or even to the extent of the share of the decree-
holder .receiving - payment. The contentions raised by Mr. Nadkarni,
therefore, must fail,

Plaintiffs Nos. 1A and 1B in the Court below have contended that the
view' of ‘the trial Court that the payment of Rs. 10,000 and the orna-
ments in' schedule C to plaintiff No. 2 operated as a satisfaction of the
decree pro tanto is wrong. Now, with regard to the ornaments mention-
ed .in schedule C, Hirachand, the original plaintiff No. 1, stated in the
plaint. in paragraph 8 that the ornaments mentioned in schedules. C and
D of the plaint had gone to the share of plaintiff No. 2 in the division.
In schedule C in the description of the ornaments it is stated “Orna-
ments worn on the person of Kesharba......the following ornaments were
to .be given to plaintiff No. 1 for plaintiff No. 2.” Then follows the des-
cription of the ornaments:which are the same ornaments as referred to’
in schedule C It is true that in cl. 2 of the operatlve part of the decree
it.is stated: . '

“The plalntlffs do take ' possession of the ornaments described in
Schedules B and C to the plamt from the defendants. In the event of
their not doing so, the plaintiffs do recover from the defendants, the
price thereof -as shown in Schedules B. and C”

But in v1ew of the express admlssmn contamed in the plamt by Hira-
cha_nd. that the_ ornaments mentioned in schedule C belonged to plaintiff
No. 2, I do not feel justified in directing execution for the value of the
ornaments in favour of plaintiffs Nos. 1A and 1B, when they have no
beneficial interest in those ornaments. Even if execution is directed and
the value of the ornaments recovered, that amount however must be pald
to plamtlff No. 2, who on his own admission received the ornaments. In
the arcurnstances the view taken. by the learned trial Judge refusing

tc direct “execution in respect of ornaments mentioned in schedule C is’
correct.

It is true that the learned executing Judge has held that Rs. 10,000
were received by Manoranjan, plaintiff No.:2, and he received them on
his own behalf as well as under the authority from (Manekbax plaintiff
No. 1A. But that payment, in the absence of a sanction of the Court,
could not be ‘recognized as. payment to Chandrashekhar, plaintiff No. 1B,
who is a minor. Under O. XXXII, r. 6, of the Civil Procedure Code, the
next friend is not, without the leave of the Court, entitled to receive any
money or other 1mmoveable property on behalf of a minor either (a) by

way compromise | before decree or order, or (b)- upnder a
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decree or order . in. favour: of the _minor. No ‘attempt, was
made to obtain. leave of the Court under O. XXXII, r. 6

of the Civil Procedure Codeé: The payment ' of Rs. 10,000 to plamtlff

No. -2,  Manoranjan, : though it'isi binding ‘upon Manekbai by. reason ‘of
the authority given . by her, cannot bind :thé:minor. Chandrashekhar,
plaintiff No. 1B. It .appears tfo have ..been pomted out to the learned
executmg Judge that plamtlff No. 1B bemg a, minor payments made to
plamnff No. 1A or to plalntlff No. 2 could not’ bmd him. Issue No 11
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expressly 'raised that: contentmn, and the learned executing Judge re- dhyaksha I

" corded a finding:'that' payments except to the extent of Rs.' 10 000 and
ornaments-in ‘schedule;;: C:were = not binding .upon .':ithe minor-. plaintiff*
No. 1B. However, in the, ]udgment of the learned Judge there is no ref-
erence to the prov1s10ns of ‘0. XXXII r. 6, of the Civil Procedure.Code,
nor even to the fact that Chandrashekhar plaln’uff No lB was a minor
and that no one was entitled to’ act ‘'on his behalf in receiving money
or. immoveable .property without leave of 'the 'Coutt; ' Chandrashekhar,’
plaintiff No. 1B,.is therefore not bound.by . the payment of Rs. 10,000 to
Manoranjan plaintiff Np..2, even though- authority. may have been ;grant-
ed by hls next frlend Manekbm and is entitled ,fo execute,the decree. .
For" reasons already stated he cannot e hmlted to executlon 1n respect
of hlS share only 1n ‘that” 1tem )

ST

Flrst Appeal No 547 of 1949 ﬁled by plaintiffs Nos. 1A:and: 1B must:
therefore be partxally allowed The order of the lower Court in so far
as it réfused execution to’ plamtxﬁ? No. 1B in respect of the ‘amount of
‘Rs. 10,000° ‘must be set aside and theirest of the order conﬁrmed Defend-l
ant No..2 will pay. the:costs of  plaintiffs Nos. 1A' and 1B"in appeal
No. .284 of 1949,> which. iis,. dismissed... In appeal-: No. 547 ;o0f: 1949. the:
partles w111 bear thelr own costs.

Defendant, Noi 2 appealed under the Letters Patent.
S. S..Kavalekar, with .R. G. Samant, for the appellant.
M. G. Chitd:le,.':for; the respondents.

RAJADHYAKSHA 'J. ThlS is’ an appeal under the letters patent:
from a decision of Mr. ‘Justice Shah in First Appeal No. 284 of’(
1949 which’ conﬁrmed ‘the’ order of the Civil Judge, . Senior

Division,” Sholapur, in Darkhast No. 883 of 1946

One Hirachand Gulabchand ‘and his son Manoranjan filed ‘a

suit against Hirachand’s:two brothers Shivlal Gulabchand. and

Walchand Gulabchand for ‘an account of certain ‘property whlch’

they ‘alleged had beenentrusted to‘the two ‘defendants  for
management. During the pendency of ‘the'suit, *Hirachand,
‘plaintiff No. 1, died and his widow Manekbai and his minor
son ‘Chandrashekhar . were ‘brought on record as his heirs “and
legal representatives.and:they :were . impleaded ‘ as'plaintiffs
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1952, Nos 1A and 1B to the suit. Chandrashekhar being a minor
VA—;C_H.A&S' was. represented by hlS mother Manekbai as his next friend.
GULAB-, Durlng the course.of the. suit the parties. referred -their:dispute
CH‘;N” to. arbitration. The arbitrator made an- award: and a‘ decree
MANEKEAT : i1 terms “‘of ‘the awadrd was passed on August 1, 1945; Under
HIRACHAND 4y a decree,” the’ defendants were asked to deliver possession
: Raga- .0f shares worth about Rs. 13 842, certam orna.ments ‘mentioned

dhyaksha J 5 in scheduless B and. C.. worth Rs. 13574 and Rs. 18,550
respectively, certain-silverware -worth about Rs. 150 and carts
bullocks'worth ‘about Rs: 1,800 to the plaintiffs. In the alter-
native they were awarded a sum’ of Rs. 27,044. In . addition
to thxs the defendants were asked to render accounts of the
money—lendlng busmess .to the plaintiffs. and . to pay a.sum of

10,000.: _ManoranJan plaintiff: No. ‘2, was the step-son of
Manekbal and:'it appeared that after the-death of his father,
plaintiff “No:' 1, there were disputes between = Manekbai and
Manoranjan." Some of these disputes took. the form of proceed-
ings in criminal Courts. Manoranjan then admlttedly started
living ‘Wwith' his unele “Walchand, defendant ‘No. 2, and appear-
ed to be supportmg the defendants’ case. The. defendants
havmg failed to satlsfy the decree, Manekbal filed a Darkhast
No,, 883 of. 1946 in :the .Court of the -Civil Judge, Senior Divi-
smn, ‘Sholapur, to. execute the ‘decree on behalf of herself and
her minor son Chandrashekhar. As- the decree was a joint
decree, the .darkhast application came to be filed ~under the
provisions of O. XXI r. 15, which enables one or more of the
decree-holders, to,:apply for.execution of the wholé decree for
the benefit of all decree-holders.” After an order of attach-
ment was issued by the executing Court, defendant No. 2,
Walchand, appeared before the Court and contended (1) that
the darkhast ﬁled by Manekbal was not -maintainable, inas-
much as plamtlff No.. 2 Manoran]an had not Joined in the filing
of the darkhast (2) that the ornaments mentloned in schedules
B and C had, before the date of the darkhast, been already
handed over to, Manekbai -and . Manoranjan,  (3) that Rs. 10,000
had been pa1d .to Manoranjan, at, .the time of his miarriage, and
(4) that the decree-holders had. agreed to take .one land belong-
ing: to. the:defendants situated at Soregaon in satisfaction .of - the
decree to. the extent .of Rs. 25,000.

Both::the -executing: Court and. Mr. Justice ‘Shah" have held
that: the. darkhast! was; maintainable, :and -that .the: agreement to
take one land belonging to the defendants situated at Soregaon



Bom. " BOMBAY SERIES 371

in satisfaction of the: decree to the extent of Rs. 25,000 -had not. 1952
been proved; and these points have_not been disputed before v,rcmann
us. With regard to the ornaments mentioned in :schedule- C; Guras-"
both the executing Court.and Mr. Justice Shah have come to 4"
the conclusion that they were meant exclusively for Manoranjan MANEKEAT
and that therefore the decree must be deemed to:-have been-HIIEfiAND"
satisfied pro tanto by the delivery of those ornaments: to  Raja-
Manoranjan. As regards the cash payment of Rs. 10,000, which dhyaksha J.
yere admittedly received by Manoranjan, plaintiff No. 2, the

executing Court held that the payment was made under an

authority from Manekbal plaintiff No.’ 1A and gave credit in

respect of that payment to all the decree-holders. Mr. Justice

Shah, however, took the view' that the payment did not bind
Chandrashekhar; minor plaintiff No. 1B, and he therefore. al-

lowed execution ‘to proceed even ih respect of that sum. So’

far as the property mentioned in schedule B is ‘concerned, both

the executing Court and Mr. Justice Shah have held that there:
" was no authority from Manekbai and there was no discharge

‘of the decree in respect of that item. Mr. Justice Shah, there-

fore, allowed execution to proceed in respect of all the items:

except in respect of the ornaments mentioned in schedule C

which .were, accordlng to both "the Courts, meant exclusively

for Manoranjan, plaintiff No. 2. Against that order this appeal

has been . filed- by defendant No 2 under the letters patent

It has not been dlsputed before us by Mr. Kavalekar that
rendering of satisfaction to one of the 'several joint decree-
holders does not bind the other decree-holders. But what he
has urged strenuously before us is that the payment to Mano-
ranjan should be regarded as satisfying Manoranjan’s own share
in the decree and that therefore the' darkhast filed by Manek-
bai and her minor son should be allowed to proceed only in

“respect of their own share in the decree He. has argued that
excludlng the ornaments mentioned in schedule - C worth

. 18,550 which, according to both the Courts, belong exclusi-
” Vely to Manoranjan, plaintiff No. 2, the value of the rest of the
decree was Rs. 66,410. Mr. Kavalekar says that ‘each of the
plaintiffs was entitled to 1 /3rd share therein and ‘that therefore
Manoranjan was entitled to Rs. 22,136-10-8. Actual payment
made to Manoranjan is Rs. 10,000 plus the value of the orna-
_ments in schedule B, viz., Rs. 13,574¢. Thus Manoranjan has
received credit to the extent of Rs: 23,574, which is slightly more
than the amount which, Manoranjan was, in any case, entitled

Lino.—ILR 5—3
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1952  under, the decree.. According = to Mr. XKavalekar, - defendant
varcuanp NO. 2 does not claim: any credit for the amount paid to Mano-

Guras-. ranjan:in. excess. of his-own share in .the ‘decree, but contends
c“f,fv ® that the. darkhast of plaintiffs Nos.. 1A and 1B should proceed

11¥IAN5KBAI only: with respect to the sum of Rs. 44,273 only, i.e. only 2/3rds
IRACHAND Share of, plaintiﬁs' Nos. 1 and 2 in .the decretal amount of

Raja-
dhya?c’s?w Rs. 66,410.

The real pomt therefore to be con51dered is- whether the
payrnent to one of the several joint decree-holders does or does
not amount to a discHarge of that decree-holder’s share in the
decree’. Wlth the effect that the remalnmg joint decree-holders
can proceed to execute the decree only in respect of their own
share therein. Mr. Justice Shah has held that such payment
cannot.be regarded as. a. pro tanto satisfaction of the share of
that decree-holder who. receives. payment and therefore the re-
maining decree-holders cannot be. compelled to seek execution
only in respect of their own share in the decree. He has dealt.
with :this point as follows in his judgment. which is. under "
appeal.,,

“Now apart ‘from authonty, a payment to one of several joint decree-
holders whose individual rights in the sub]ect-matter of the decree are
not worked out '‘éither 'expressly or by ‘necessary : implication in the
decree 'is ‘not a payment to‘all and such payment cannot deprive the
.other decree-holders of their right to enforce the decree, because obvi-
ously if a right is given to several decree-holders to enforce compliance
with the terms of the-decree, it cannot be said that there has been a
sufficient comphance of the terms of the decree when satisfaction has
been reridered ‘fo one of ‘the’ decree-holders, but 'not to all. The Court’s
direction :must :be . complied with by rer/xdermg satisfaction to all persons
who; are.jointly. interested: in the decree. The .rule, -however, is subject
to two well . recognized exceptlons (¢)) when the. decree-holder receiving
the money has authonty to receive payment on behalf of all, such
authority being either ekpress or 1rnphed This is no more than an appli-
‘cation’ of ‘the rule of the law of agency:- qui facit per alium facit-per se.
The authority may arise by reason of.the terms. of the decree or may
have been. granted ':after  the -decree; as, for. instance, by a power-of-,
attorney, from other decree-holders, or-even may exnst by relation whicz*
subsisted between "the decree-holders prior to the date . of the decree, ’
but in all cases such authority not belng contrary to the provisions of
an express statute like O. XXXII, r."7, of the Civil Procedure Code,
(2) when distinct’ shares ‘of the decree-holders are ‘determined and
‘known, .payment 1o one of the. decree-holders of. his.share: satisfies the

- decree to that extent. Strictly speaking a decree envisaged by the second
exceptxon is. not a Jomt decree; and a decree-holder who is entitled to
obtain “satisfaction’ of 'his right can clalm it without reference to the
rights of the'other decree-holders. However; if a'case does not fall within
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either: of the two exceptions, the payment to one of the:séveral:decrée- . ‘<1952
‘holders cannot be recognised as payment to all or even te the extent.of ==
the share of the decree-holder in. the property. recelved by him (the o VéLCHf;ND
learned Judge presumably means even to the extent of the share of the o cg::m-
decree-holder in the whole decree). The reason for the rule is clear, If v.
the judgment-debtor is required t¢ pay any amount to' the ‘joint decree- I MANEXBAT
holders whose shares are not specified, one of them cannot say; apart TIRACHAND
. from special authority . traceable.to the relation subsisting or .arising Raya-
under or after the decree, that payment to him  is payment to all. It is ‘dhyaksha J.
true that under O. XXI, r. 15, of the Civil Procedure Code, the Court

which is directed to execute a decree at the instance of several joint
decree-holders ‘is entitled to make.an order, which it deems necessary,

for protecting the interests.of-all the persons-who have not joined: in

the application for execution. But such an order can be passed. only for’

the benefit of the decree-holders whao have not, 3omed in the.application

‘for execution. Under that .rule the Court may allow execuhon of the
“whole decree on terms, but it cannot compel one or more of the ]omt
decree-holders to levy execution for a fraction of the decree. Nor can the

Court at the instance of the judgment-debtor be asked to decide :a dis-

pute’ between the decree-holders inter se. If. after payment to one of the

joint decree-holders it is contended that there has been a satisfaction of

the decree to the extent of the share of the decree-holder rece1v1ng the

payment, the judgment-débtor raises: a question not between "the

parties to the suit or other representatives arrayed on ‘opposite sides bt
substantially raises a dispute between the parties arrayed on . the same

side. The executing Court is not competent to decide such a dispute,

because it is a question which is essentially foreign to the nature of the

-execution proceedings. An executing Court cannot be asked to decide a

question as to the shares which should be assigned to the’ 1nd1v1dua1
decree-holders under a- joint decree when' the decree has not ‘made any

such provision. If the executing Court is asked to launch upon: such an

enquiry and does so proceed to make the enquiry it would in effect be

deciding a suit for partition between the joint decree-holders with refer-

ence to the property, which is the subject-matter of the decree prxmarxly,

and incidentally with regard to other property held Jomtly on the same

tenure or relationship as the property which is the subJect-matter of the

decree.”.

In our opinion, the view taken by Mr. Justice Shah is correct.
The essence of the matter is that the decree sought to be exe-
cuted is a joint decree and has to be executed as’'such. If the
\shares of the decree-holders are-apparent on 'the: face ' of " the
decree either' expressly or by necessary implication, it is' not
strictly speaking: a joint decree. In such a"cas'e,”asMr.“Justice'
Shah has pointed out; each decree-holder ‘can-take out ‘execu-
tion in respect of his own share. But where the sharés of the
respective decree-holders are not apparent on:the face-of the
decree, either expressly or by necessary ‘implication, the decree
which is sought to be executed is a’joint decree, and the: judg-

- ‘ment-debtors must render satisfaction to the whole body of the
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decree-holders. Where one of the decree-holders is . authorised
to receive payment on behalf of all, the payment “to him ' is
obviously payment to ‘the whole body of the decree-holders.
But save in such’ ‘cases, satlsfactlon must be rendered . to ‘the
whole body of the judgment-creditors. Mr. Kavalekar sought
to-rely upon the provisions of O. XXI, r. 15, under which one
of ‘the several decree-holders is permitted to seek execution cf
the whole decree for the benefit of all, and the Court is requir-

,ed to make such orders as it deems necessary for protecting the.

interests of the. persons who have not joined.in the application.

~ He suggested that the Court-in the present case should, under

sub-r, (2) of r. 15 of O. XXI, make an order protecting the in-

‘terests of ManoranJan by holdmg that the decree ‘has been

satisfied to’ the extent of Manoranjans share by receiving. pay- -

.ment to the extent. of Rs. 23,574. In.our opinion, this is-a wrong

construction of O. XXI, r. 15..The Court is required to make
such orders as it deems necessary for protectmg the lnterests of

‘decree-holders’ who have not joined in the application, if execu- -

tion of the whole decree is sought (and is. allowed for . the
benefit of them all) by one or more of the Jomt decree-holders
Normally, a joint decree must be executéd by all the: decree-
holders. A special exception has been made ‘under O. XXI,
r. 15, permitting one or more joint deéree-holdei*s’ to seék exe-

,cutlon of the decree. But in such a case, the execution must be

of the whole decree and for the, benefit of all. Even. then a
discretion. is left to the Court whether to allow such execution
or not at the instance of one or more of several ]omt decree-
holders.” But if the Court does allow the execution of the
whole decree for the beneﬁt of all . decree-holders then the

‘Court is bound to make some provision for protectlng the inte-

rests of the persons who have not joined in the application.
The point of the rule is that the.whole decree is allowed to be
executed for the benefit of them- all at the instance .of 'one or

~more of .several joint decree-holders.  If -the whole: decree is
~allowed to be executed for the benefit of them all, the Court

has to make orders for- protecting the interests of. those - ‘who

have. not. joined in the, application.. This it can.do by taking
security in respect of what is roughly computed to:be the share
of the decree-holders who have not joined.in the. application.

 But .what Mr. Kavalekar...asks us:to do in.this case is not to

allow plaintiffs Nos. 1A and 1B to execute the. -whole decree,

_but. to_ compel them to seek execution only in respect of -their

own share, which is quite contrary to what is contemplated
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under O. XXI, r. 15. An order for protecting the interests of
the persons not joining in the application for the execution:of
the decree can.be made only when the decree as a whole is
permitted:to be executed.for the benefit of all, and so far . as
we can see;.O: XXI, r. 15, does not contemplate splitting up of
a joint:decree :into: one in favour.of individual decree-holders
in respect of .their own shares: Such a procedure would mean
permitting. an executing Court to go behind ‘the decree as such.

" ‘Mr. Justice Shah ‘has also taken the view that ' ~ascertaining
@he respective shares of the decree-holders in a joint decree is
foreign to the nature of‘execution proceedings.” In our opinion,
this view 1is: correct. Mr. Kavalekar sought to rely on the pro-
visions of s. 47 of the Civil Procedure Code which defines what
questions could be determined by the Court executing a decree
The executing Court ‘has to decide; under  that section, all
questions relating to’the: execution, discharge or satisféCtion ‘of
the decree. In askingthe ‘Court to ascertain what the respect-
ive shares of  joint decree-holders in ‘a ‘particular decree are,
the Court in effect is asked to determine the rights of the par:
ties as in a partition suit between thejoint decree-holders. Tt
is true that, 1nc1dentally, “determination of such -a ‘question
would be a point-in relation to the execution, discharge or satis-
faction of a ‘decree. But prlmarlly, the Court is asked to ascer-
tain the rlghts of the respective - joint ’decree-holders in the
decree itself. 'Inour opinion, Mr. Justice Shah is right in say-
ing that such a procedure would in effect amount to deciding
“g suit for partition between joint decree-holders with - refer-
ence to the property in -the suit which is'the subject-matter
of the decree primarily, and incidentally with regard tothe
other property held Jomtly on ‘the same tenure or relatlonshlp
as the property which is’ the’ subject-matter of the ‘decree.”

One can easﬂy see what difficulties would arise if any other
view was taken. Supposmg in the present case’ the ]udgment-
debtors were solvent only to the extent ‘of about Rs. 22,000,
would it be mght to permlt ‘them to pay the whole amount to
m‘he decree-holder of their choice and then contend that the
decree should be held to be satisfied with respect to that decree-
holder’s share and that the other- decree-holders: should ~ be

compelled to seek execution in respect of -their own -shares-

wheri the defendants have nothlng whatever in - their posses-
sion to satisfy that 'decree: with. The Rs.:* 22,000 -should - be
available te all thedeétee-holdersy and it should not be with-
in the competence of a ‘judgment-debtor to select any one:of the
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1952 joint decree-holders with whom he may be in collusion to
Varcmanp Satisfy him alone and leave the other decree-holders to whistle
cc;’g:ﬁﬁ- for their own money. Again, it would be quite wrong to
iy ascertain. the respective shares .of the decree-holders in the
‘Il}gglzﬁgigi darkhast itself. If-a partition suit were to be brought as bet-
. ween -the decrée-holders, the decree would undoubtedly -be a
dhyﬁ%% ; joint asset which would be a subject-matter of a division. In
"a partition suit, every person does not get his own share in

each bit of the ‘joint property.. In an equitable partition, the

-rights and liabilities of all the.persons seeking partition have
got to be determined.. It may. turn out, for instance, in this’

case that Manoranjan. has received credit for his share of the

family property in some other way with the result that his

share in the-decree: could be deemed to be satisfied in that
manner, . Under, such circumstances, Manoranjan . would ~not

be. ent1t1ed to get any share in the proceeds of the decree. In

a partition suit all the rights and liabilities of the parties are
determined and then an. equitable partition is made. It would

not be right to allow one of the decree-holders to get his share

in the:.decree irrespective of what his other rights and liabi-

lities may be.in respect.of the whole of the property belong-

ing to ‘the family. Yet.this is what Mr. Kavalekar asks us to

do. in- this case by saying that Manoranjan’s share in the decree

should be deemed to be satisfied and that plaintiffs Nos. 1A

.and- 1B should be allowed to execute the decree only in res-
pect of -their. own. share. We are, therefore, of the opinion

that .the: view taken by Mr. Justice Shah is correct, viz. that
payment. to Manoranjan who was one of the joint decree-

holders could not be regarded as being a pro tanto satisfaction

even in respect of his.own share in the decree and that -the
remaining -decree-holders Manekbai and Chandrashekhar are
entitled to execute- the whole decree. It is true that this

view. may result in double payment havmg to be made by the
Judgment-debtors, but for that they have no one else to thank

except themselves, and if they have to make such double pay-

ment, they may . be in a posmon to recover from Manoran]an

the amount which they ‘wrongly pa1d to him.

There..is. no reported. authority of our own Court on the
point which we have to consider. But Mr. Kavalekar. has
invited our attention to: several decisions of other High Courts
in. support ofivhis contention that the payment to one of the
joint. decree-holders should be.regarded as a pro tanto satis-
faction of:at:least ‘that- decree—holders share in the joint decree
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so that the other decree-holders can execute the decree only

in respect of their own share There have been two decmons
of the Allahabad High Court to which our attention was in-

vited by Mr. Kavalekar. -In Tamman Singh v. Lachmin Kun-

wari® it was held that - ,
“One of the two joint holders of a decrée under s. 88 of the Transfer
of Property Act cannot alone certify satisfaction of the wholé decree SO
as to bind the other decree-holder, though' he :may certlfy satisfaction in-
respect of his own interest therein.”
here one of such decree-holders purported to certify satis-
action of the whole decree, it was held

“ . that the other. decree-holder, who . had refused -to reeognlse _the
certlﬁcate, was entitled to obtain an order absolute for sale of the mort-:
gaged property‘in respect of his own share of the mortgage debt.”

It appears, however, from the judgment that there’ ‘was no’
dispute 'in that case as to-the extent of the shares of the two’
decree-holders. Where there is no dispute as, regards the res-
pective shares. of the joint decree-holders, and :where - such
shares are apparent on the face of the decree, then there
would be no objection to satisfaction being entered if \re'spect‘
of the shares of the individual decree-holders, and the decree-
holder whose share in the decree was not satisfied could pro-
ceed to execute the decree in respect of his own "share. Thls
case, therefore, is ‘no authorlty for the proposition that pay-
ment to one of the joint’ decree—holders necessarily arnounts'
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to a pro tanto d1scharge of his own share in the joint decree,~

so that the other decree-holders. could be compelled to seek.
execution only in respect of their own share. In Umrao Beg
v. Mukhtar Beg® 15 plaintiffs obtained a decree against one

defendant in‘ réspect of the ‘costs.” The defendant ‘paid the

whole amount of the costs awarded to one of the  plaintiffs
who was his sister and she" certlﬁed to ‘the Court that she had

_received the full amount of the costs awarded. " On an apph-;
“cation being made by the remaining ‘plaintiffs for the execu-’

tion of the entire decree for’costs, it was held that the pay-
ﬁent of the full amount of the costs to one only of the" Jomt'
decree-holders and the certifying of such payment to the
Court was no defence to the application of the remaining plain-
tiffs, which was granted to the extent of their share of the

costs. In the course of ‘the judgment it "Waé observed

(p. 402):

« ... Tt also follows that ‘no one of the decree-holders is competen®
to grant full discharge of the decree out of court or to certify:'to ‘the-

) (1904) 26 All 318. @ (1923) 45 AL 401.
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court comple”te satlsfactlo’n of the decree, without the concurrence. of all
the decree-holders. So far the decision of the court below is correct. If
the judgment-debtor has really paid the enfure amount of the decree to
his sister, but has done so with the obvious intention of evading the
provisions of order XXI, rule 15, of the Code of Civil Procedure, he must
take the consequences if the result is in fact to compel him to pay the
whole amount of the decree, or any part thereof, twice over.”

These observations are in consonance with the view whlch we
take. But the learned Judges then Went on to state as follows
(p. 402):

[

.. We have no doubt that this is a wide discretidn and that the-
court, so long as it insists. upon payment of ‘the entire amount of the’
decree by the judgment-debtor, has authority to make such adjustment

of the rights of the decree-holders inter se as it may think equitable and

proper. Those rights, however, are the rights under the decree. In the

present instance the court below seems fo have assumed that if there be

a decree in favour of a large number of plaintiffs, it must be understood

that they are entitled to divide the money amongst . themselves per
capita .. ... We think, however, that the court, without going behind

the terms of the decree, or entering into any question which, if it was

to be litigated at all as between the plaintiffs, should have been adjudi-

cated upon prior to the passing of the decree and not after, is neverthe-

less entitled for the.purposes of O. XXI, r. 15, of the Code -of Civil

Procedure to. examine the pleadings and to: inform itself as to the precise

position of the plaintiff as they came mto court.”

It would thus appear .that their LOI‘dShlpS of the Allahabad
High Court held (1) that the executing Court could not go
behind the terms of the decree and (2) that it could not enter
into any. question which, if it was to be litigated at all as
between the plaintiffs, should have been adjudicated upon ear-
lier. The .implication therefore is that an executing Court can-

- not launch upon an_inquiry to find out what the respective

shares. of the various decree-holders are, but it can examiine
the pleadings to ascertain the precise position of the’ plaintiffs
as they came into Court. This case, therefore, also does not
support the propos;tlon of Mr. Kavlekar that an“ executing
Court should embark upon an examination of the rights of the
respective decree-holders in a joint decree and then enter
satisfaction to the extent of the. payment received by one of’
the decree-holders in respect of his own share in the decree.
Thus, both the Allahabad cases appear to have been decided
on their own facts and do not appear to support the view for
which Mr. Kavalekar has contended.

Two cases of the Patna High Court have ‘been brought - to
our notice. In Sadho Saran Pandey v. Mt, Subhadra™ it was
held that - _ o

M 1925] A, I. R. Pat. 822.
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“It is not open to one of two joint holders of a decree to certify satis- \

faction .of the whole decree so as to bind the:other decree-holders.” ..

" There can be no doubt about this proposition. But the learn-
ed Judges also went on to say that “a joint decree-holder may
certify satisfaction in respect of his own interest therein.” It
appears, however, that that decree-holder’s interest. therein
was either apparent on the face of the decree or was not dis-
puted. This is brought out in the other case of 'the. ‘Patna
High Court, viz. Kumaid Kumar Singh v. Amar Nath Singh.V
The learned Chief Justice, in referring to the earlier case,
pointed out that in that case the two ladies had separate
shares in the decree. He observed .(p. 327):

“The fact that Subhadra Kuar was entitled to execute the decree for
her share shows that she had a definite and separate share in the decree:
No member of a joint family can execute for his share a decree held
by the Jolnt famlly
He also referred to the view con51stent1y taken by the Madras
High Court that a payment of the amount of a decree  to
one of a number of joint decree-holders cannot be treated as:
satisfaction of the decree even in part unless it is admitted by
the other decree-holders or unless it is proved that he and the
others to whom the money was d_ue owned separate and defi-
nite shares in the joint decree. Where the joint decree is owned
by a joint famlly, then payment to one of the members will
not operate as satisfaction wholly or in part of the decree or of
the share of that particular member in the decree. This view
of the Patna High Court supports the view we have taken in
‘the present case. ‘ ‘
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We have been referred to several dec151ons of - the Madras

High Court. The earliest decision is . Sultan Moideen . v.
Savalayammal @  There one .of the two joint decree-holders
applied for execution of the decree ‘to the full amount...It
appeared that the other decree-holder had recelved a certam
sum from the Judgment-debtor on account of . the decree out
of Court, but this payment had not been  certified.. It.. was
held. '

<o th‘af the payment was 'valid only to the 'extent,of_ the - share ‘to
which the payee was entitled, and that this share having been ascertain-
ed and credit glven for it, the decree should be executed in fayour of
the present apphcant for the balance ”

A direction was’ accordmgly 1ssued to the DlStI‘lCt Judge to
ascertain What was the share due to. the person to. whom pay-

M (1942) 21 Pat. 322. ¥ (1892). 15 Mad. 343,
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ment had beeh made by the: defendant.. The judgment of the
Court is a very short one, and it does not ‘appear that the
question. whether .the shares could -be ascertained in execution
was either raised before the: Court or decided by the learned
Judges.. ..

. The next case to which our attention was invited was the
full bench ‘decision of the Madras High- Court in Periasami
v. Krishna Ayyan.® The point referred to the full bench
was this (p. 432):

““When there are two or more joint decree-holders, and the execution
of :the :decree is barred by limitation as against one or more of them,

whether one who is not . so barred owing to minority can execute the
decree for the benefit of all or, if:not, for his own benefit alone?” :

The point, therefore, that came Lefore the learned ;Judges
was one of limitation. But the observations of ‘the learned

Chief Justice at page 437 lend support to the view that we

take He says

“In the present case the decree was a joint decree and it seems to
me that it 1s no longer executable.as a joint decree, and I see no reason
for holdmg that, although it is not executable as a joint decree, it is
executable quoad the interest of “one of the decree-holders, that is as a
decree under which the interests.of the ‘joint decree-holders have be-
come: severed.” :

It 1s thus clear that if a decree could not be executed as a
]omt decree, as was the case before the learned Judges—be-
cause the execution against’some of the decree-holders was
barred by limitation—it could not be executed as if the inte-
rests of the joint decree-holderq were severed and that there-
fore one of the joint decree-holders who was a minor could
not be allowed to execute the decree in respect of his own
share.” When the execution:of the decree as a joint decree
becomes impossible, then it*cannot be allowed to be executed
as if the interests of the joint decree-holders had become served.
This decision supports the view that we take that a joint de-
cree must be executed as ‘a-joint decree and not ‘as if it was .
a separate decree with regard to the respective shares of the
joint decree-holders.. Mr. Justice Bhashyam Ayyangar who
delivered ‘a separate judgment in that case also lays down the
general principle at page 441'of the Report that “payment to
one cannot operate as a discharge of the decretal debt of the
joint decree-holders, unless such person is authorised by the
others to accept 'such payment in entire or partial satisfaction

") (1902) 25 Mad. 431, F. B.
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of the decree.” We‘think that this full bench decision - of the -
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touch the point which is at issue before us. It'only lays . down
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holder is a fraud, there is nothing to prevent:'the Court from
disallowing the ' execution. In V. N. Muthuswamy v. V. S.
Naraszmha(z’ ‘it was held that

“ ... One of the joint decree-holders, . . .. cannot give a valid ‘discharge
by receiving the decree: amount out:'of :Court without the concurrence
of the other decree-holders.”

There ‘can be no disagreement with this proposition.. The
learned Judges further held .that if there are two or more
decree-holders, payment must -be made to all: But this case
also does not decide the point'as:to whether: such ' payment
operates as a .pro tanto discharge of the share'in the:decree: of
that decree-holder who receives payment. In Hanumanthappa
. v. Seethayya and Co.” there was:a decree in. favour.of .a firm.
‘Payment was made out of Court to one ‘partner-decree-holder,
-and it was held that it binds the other partner-decree-holders
provided that the other partner—decree-holders are at liberty
to establish. special circumstances why such payment should
not bind them. The learned Judges held that,

* ... if before the passing . of the decree one of the partners, by recelv-
ing payment of the debt which is the subject-matter of the, suit, can

give a valid discharge bmdmg on the other members of the ﬁrm logl-'

cally there is no reason why he cannot do so after the passmg of the
decree.”

In the course of the Judgment they observed that

1“ ... When the decree is merely in favour of two or more decree-
holders without anything more appearing on .its face, it is necessary: to
insist upon proof of special :agency -conferring the right ‘to receive:the
decree amount on one of them. But when on .the .face of.the:decree it
appears that the decree is in favour of the firm, that is, in; favour of all
the partuners as such, it is reasonable to 1mply that the decree itself
declares the nghts whlch the partners ‘would have tnder the general

law.”

That case merely lays down’ the pr0p051t10n that payment to
an agent on behalf of all the joint decree-holders’ is payment
to them. This case, therefore, does not establish the proposi-
- tion advanced by Mr. Kavalekar.

) (1932) 56 Mad. 316. . ©[1934] A. I. R. Mad. 330.
® [1949] A. I R. Mad. 790. ) . -



1952

VALCHAND
GuLar-
CHAND

v.
HIRACHAND

MANEKBAT

Raja-
dhyaksha J

382 - INDIAN LAW REPORTS (1958

‘On the other hapd, there is one decision . of the Madras
High Court which is directly in point and which criticises the

- view. taken in Sultan Moideen v. Savalayammal.”’ . That case
-is- Pitchakkuttiye Pillai v. Doraiswami Moopanar® = At page

233; the:learned Judge says:—

“In Sultan Moideen v. Savalayammal,™) it was held that where pay-
ment has been made to one of twd ‘joint decree-holders that payment was
valid to the extent of the share ‘to which the payee was entitled, and
therefore an enquiry was. ordered.as to the extent.of that share. This
ruling is certainly not in conformity with the later cases quoted above. .
1 consider that I must follow the later cases and hold that the payment
is not valid against even the 1st plaintiff. The decree had to be executed
as a ‘joint,decree or not at all. Valid discharge of any portion of the debt
could only be given:by one who could give it for all joint decree-holders,
and the' 1st plaintiff. could not do that because:the discharge so far as
the minor plaintiffs were concerned was not valid in law at all. Hence
T must hold that the decree has not been at all satlsﬁed ”

It would thus appear that the current of the dec151ons of; the
Madras ;High - Court is, as pointed out by the learned Chief
Justice .in Kumaid. Kumar Singh v.- Amar Nath - Singh,”® in
favour of :the view that' payment to one of the joint decree-
holders does-not. amount even: to. a.pro: tanto satisfaction of ‘the
share of .that decree-holder in :the: decree» '

So far as the Calcutta ngh Court is ‘concerned, the earliest
dec151on to which our attentlon ‘has been invited is Tarruck
Chunder Bhuttacharjee v. Dwendm Nath Sanyal®. In that
case on an application for executlon for the full amount due
under a decree by some of several joint decree-holders, the
judgment-debtor objected to execution being granted - for
the full amount of the decree on the ground that he had al-
ready paid off a large portion of the money due under the
decree to B, one of the joint decree-holders. .The . payment

‘was made out of Court, but B who claimed to be entitled to

a, 121 annas share in the. decree certified .the payment in the
manner -prescribed by s. 258 of the Civil Procedure. Code . of
1882 and represented:that his claim had been satisfied in full.
The other ' joint decree-holders ‘denied  B’s right to the 123}
annas share c1a1med by, ‘him, and refused -to recognise the
payment said to have been made to him. The lower Court
disallowed the -objection, and granted execution for the full
amount, of the .decree. It was-held by the ngh Court that

T ®(1892) 15 Mad. 343. ®[1925] A. L R. Mad. 230. -
) (1942) 21 Pat. 322. ®) (1883) 9 Cal 831.
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«

. the Court ought not to fecogmse payments made: out -of . Court, 1952
unless made. and certified for the benefit. of. all the. joint, decree-holders I
of any portlon of the decree in excess of that to Whlch the decree—holder V‘g,[clg:gni
- so paid is undxsputedly entltled » CHAND

It was also held that =~ v.
: {MANEKBAI
.a Judgment-debtor is entltled to credxt for any sum pald bona HIRACHAND

fide to one of several Jomt decreé-holders and’ duly certified to the Court —
by the latter, and that the other joint ‘decree-holders cannot execute the dh Ifzk?s";z-a J
decree for more than. their own share.” Y
‘'The High Court thought that the lower Court was wrong in
wholly ignoring the payment certified by the decree-holder-B,
and that the lower Court should have determined, first whether
‘the payment to B was a fraud on. the other _]omt decree-
holders, and secondly, what amount the . latter ‘were entitled

to .have out of the whole decree, the latter being the main
question between the applicants for execution and the' judg-
ment-debtor, ‘and as such clearly within the scope of s. 244 of
the Civil Procedure Code. As has . been ‘pointed out by
Mr. Justice Shah in-his analysis of ‘this’judgment, -the case’
really.is an authority for the proposition: that where the pay--
ment is certified by one decree-holder for the benefit of -all,
and when there is no dispute about. what the~ share of that
decree-holder -is, then the payment would amount to a pro -
tanto .satisfaction of: the share of ‘that decree-holder, and the
other decree-holders cannot. execute ‘the decree:for more than
their own :share. .Neither of these -pre-requisites 'is present

in this case.  The payment made to Manoranjan has not been
certified as.being for the benefit of all.. Secondly, Manoranjan .

is not undisputedly: entitled  to -any - particular. share in the
decree. - After having laid down'the proposition: quoted ‘above,
the learned Judges have examined sorme of the -earlier cases

of that Court and have come to the following conclusion
(p. 836):

~ ““The decided cases therefore, do. seem to estabhsh thlS that a judg-
ment-debtor, is entitled to credit for any sum paid bona fide to .one. of
several joint . decree-holders, and duly certified to - the Court by the
latter;. ‘and that. the other joint-creditor cannot.execute the decree for
more than their own share,” ' '

113

With respect; we' think that this proposition is- somewhat con-
trary to what they themselves have laid down in’ the earlier
part of the judgment. Mere bona fide payment to one of the
several joint decree-holders and duly certified to 'the Court by
him is not sufficient unless'that paymentis' made for'the benefit
of all the joint decree-holders. Secondly, the -other joint credi-
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tors can execute the decree for more than their own share

only if there is no dispute as regards the respective shares of
the decree-holders. We think that the proposition which is
laid down by the learned Judges at page 836 is much ‘Wwider
than what they intended themselves to lay ‘down in their
‘observations in ‘the earher part of the judgment. The learn-
ed Judges also seem to have had some difficulty in deciding
whether the question as to what the shares of the various
.decree-holders are ‘could be decided in execution. At page 837
they observed:

T . This last questlon is, no doubt one that is between Behary
Lall- and the other decree-holders; and as such may not be one which
the Court should:decide in the execution proceedings. But it is not neces-
.sary to decide. whether.:the -Court has jurisdiction to decide -the point
as between the decree-holder; for it is obviously also a question, and
.the. main questlon between the applicants for execution and the judg-
ment—debtors and as such it clearly comes W1th1n the scope of s. 244.”

Wlth respect ‘we thmk that it is malnly ‘a question between
the joint decree-holders:as such, although it may incidentally
affect the question of the execution of the decree against the
judgment-debtor.. What the :Court is- asked to do in such
.cases is to ascertain the respective shares of the.joint decree-
‘holders in a. decree -and on such shares being ascertained. to
consider. how far the executing joint decree-holders are entitl-
ed to. maintain the application for executing the whole decree.

It is, therefore, primarily a question of ascertaining the shares
.of -the: joint decree-holders and incidentally a question relat-

ing to:the execution of the decree. The other case -of the
Calcutta High- Court to which our attention was invited is

:Surendra- Kumar v. Abhay. -Kumar Das.'"’ It was held in that

case:

“When there is a joint decree payment to one decree-holder does not
amount to an ‘acquittance by all the decree-holders. So- where a joint

‘decree for 'costs does mnot specify shares of the decree-holder inter se

and the judgment-debtor pays some amount to some decree-holders out .

‘'of the Court the dpplication by others for entire amount is not maintain-

able. The Court should ascertain the shares of the decree-holders in
execution proceedings, and the decree-holders' receiving more than their

_due share of the decretal amount cannot certify the amount in excess
‘and- the Judgment debtor is not protected in respect of excess paid.”

The Judgment purports to follow the decisions in. Tarruck
Chunder Bhuttacharjee v, Divendro. Nath Sanyal® and Umrao

-n[1930]4A; L'R."Cal. 78,7 ) (1883) 9 Cal. 831.
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Beg v. Mukhtar Beg. But as we have pointed out, the obser--
vations in Tarruck Chunder Bhuttacharjee v. Divendro Nath.
Sanyal® do not necessarily support -the conclusion arrived at:
by the learned Judges, and the case of Umrao. Begv. Mukhtar.

Beg" was decided on its own facts, inasmuch as it was a parti-
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tion suit, and the shares of the respective decree-holders were IHIRACHAND

ascertained from the pleadings without undertaking an inde-

- Raja-

- pendent enquiry . for the purpose of ascértaining those shares. dhuakshaJ:

. With respect, we are .not in agreement -with: the view taken

and the order passed in Surendra Kumariv.. Abhay Kumar
Das®..

Our attention was next invited to a decision’ of the Nagpur
High Court in Fatmabi v. Tukabai.® That case” only lays
down that a payment made to one, decree-holder is not bind-
ing on the other joint decree-holders: The .case does not
touch the point as to whether such payment is a good-discharge
in respect of the share of that decree-holder who receives pay-
ment, so that the other decree-holders can maintain the dar-
khast only in respect of their own. share

Mr. Kavalekar then referred to a Judgment of a smgle Judge
- of the Lahore High Court in' Kaka Ram v. Haveli Ram:® It
was held therein as follow: ’ '
“Where shares of the decree-holders are not specxﬁed in the decree
but are not incapable of being determined, payment to one decree-
holder gives a valid discharge to the extent of the share of the decree-
holder to whom payment is made, and it is open to the jlid'gmentjdebtor
‘to show that the decree has been: adjusted in:whole' or in:part to the
satisfaction of the decree-holder.”
This dec1sxon purports to follow the decisions -in Sultan Moi-
 deen.v. Savalayammal“” and Tamman Singh v. Lachhmin Kun-
wari.” As I have said in discussing these two.cases, the deci-
sion in Sultan Moideen v. Savalayammal'® is not in.consonance
with all the subsequent decisions of the. Madras: High ,Court
and has been criticised in Pitchakkuttiya. v. Doraiswami®. The
decision in Tamman- Singh v. Lachhmin Kunwari®: was on its
 own facts as there was no dispute as regards. the extent of the
shares of the two decree-holders. ‘Even' the learned Judge in
the Lahore case (Kaka Ram.v. Haveli Ram“”) allowed ‘the exe-
cution to proceed: because he thought, “there may be really. no
dispute between the.joint decree—holders as. regards their res-

(M (1923) 45 All- 401. - - ) (1883) 9 Cal-831.
) [19301 A. 1. R. Cal. 78.. *) [1945] :Nag. 242;
¢)[1930] A. I. R. Lah. 814 (%) (1892) -15',Mad. '343.

() (1904) 26 All, 318, - ) [1925] A.'L.R. Mad. 230;
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pective shares” .and'in directing further enquiry ‘he ordered
the lower Court to find out “if there was any objection on the
part of Tara'Chand to the payment being received by Haveli
Ram in respect of his own share, and the decree being regard-
ed as being satisfied to the extent: of Haveli Ram’s share.”
The question' whether, if there is a dispute, the dispute can- be
resolved: by .proceedings in execution was not considered. We
do not, therefore, think that this authority is really.in support
of the proposition advanced by Mr. Kavalekar.

Mr. Chitale for the respondent has invited our attention to
the decision of the Judicial Commissioner of Peshwar in. Kar-
tar Singh.v. Gurdial Singh.” It was held therein that

Order XXI, r. 1, 2 and 15 indicate the intention of the Leglslature
that the execution Court should keep an eye on the way the decree is
satisfied and that in the case of a joint decree the interests of all the
decree-holders should ‘be plotected by the execution Judge. It follows
that a joint- decree-holder . cannot give a discharge for the ' decretal

amount to the detriment and without the knowledge of. the other. decree-
holders:

The word ‘decree-holder in O XXI r. 1, although in smgular means
all the decree-holders jointly when there are more than one. In the case
of joint decree-holders when- there is no specification of shares in the
decree, one decree-holder cannot separately settle up with the judgment-
debtor even so far as his share of the degree is concerned.”

In the course of the judgment, the learned Judicial Commis-
sioner observed that (p. 59):
“ oL it will be opening the ‘door to fraud to allow a joint decree-holder
to give a discharge even to the extent of his own share.” :
This judgment, therefore, supports the view which we take.

In the result, therefore, our view is supported by the deci-
sions of the Patna High Court; the decisions of the Allahabad
High Court'can be distinguished; the ‘general trend of the de-
cisions of the Madras High Court is in favour of the view we
take; the only decision of the Madras High Court: which seems
to take a contrary view, viz: Sultan Moideen v. Savalyammal,®
is not in conformity  with'the later decisions of that Court, as
pointed out in' Pitchakkuttiya v. Doraiswami®. The two Cal-
cutta decisions :appear to take a different view. The- decision
of the Nagpur High Court in Fatmabi v. Tukabai’ does not_
consider the question at issue, nor does' the: decision of ~ the
Lahore' High Court in Kaka Ram v. Haveli Ram.® The deci-
sion of the Judicial Commissioner of -Peshwar in Kartar Singh
v. ‘Gurudial Singh® supports the view we take.::

() [1942] A. I. R. Pesh. 58. ) (1892) 15 Mad. 343.

¢) [1925] A: I R. Mad. 230. *) [1945] Nag. 242. .

©) [1930] A, L'R. Lah, 814, ) [1942] A, 1. R, Pesh. 58, -
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We are, therefore, in agreement with the view of Mr. Jusﬁce +1952.

Shah that payment to one of the several joint decree-holders VALCHAND

cannot be recognised as a payment to all (unless he is author- GuLas- .
ised to to receive such payment on behalf of .all), and does not CH‘:,IYD__QS

amount to a pro tanto satisfaction even to the extent of what MANEKBar'
HiracHanD

is regarded to be the share in the decree of the decree-holder =~ ___
who. receives payment. It is, therefore, not correct to say dh Rgia- ;
that the remaining decree-holders can maintain the darkhast yaksha J.

nly to the extent of their own shares in the decree

{ The result, therefore is that we conﬁrm the.. order of
" Mr. Justice Shah in First Appeal No. 284 of 1949 and dismiss

this letters patent appeal with costs.
Appeal dismissed.
M. W. P.

APPELLATE CIVIL

Before Mr. Justice Rajadhyaeksha, and. Mr. Justice Vyas.

DAYARAM KASHIRAM SHIMPI (ORIGINAL DEFENDANT), PETITIONER 2. 1952
BANSILAL RAGHUNATH MARWADI (ORIGINAL PLAINTIFF), _ April 16
~ OPPONENT.* :

BPombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII
of 1947), s. 12 (3)—Decree for eviction for non-payment of rent—
Appeal—Tenant paying arrears of rent and costs of suit before hear-
ing of appeal—Whether appellate Court precluded from confirming
decree—“Suit” includes “appeal”—*“No decree shall be passed,”. mean-
ing of—Whether expression includes confirmation of decree by appeal
Court—Transfer of Property Act (IV of 1882), s. 114.

The words “at the hearlng of the suit” occurring in sub-s. (3) of s. 12
of the 'Bombay Rents, Hotel and Lodging House Rates Control Act, 1947,
include the. hearing of the appeal arising out of the suit. Therefore,- if -
at the hearing of an appeal from a decree for eviction passed on the’
.ground of non-payment of rent.the tenant pays or tenders in Court the
standard rent or permifted increases then due together with the costs
of the suit and also of the appeal the appeal Court is precluded from -
mnﬁrmxng the decree.

" Nilkanth Ramchandra v. Raszklal M and Chandrasinh v. Surjit Lal,®

relied on. A
Muchaya Basaya V. Nagapaya,(” dissented from.

* Civil Revision Application No. 38 of 1951.
&) [1948] 51 Bom. L.R. 280,F. B. ) (1951) 53 Bom. L. R. 532. "
©) (1951) S. A. No. 422 of 1950, de-
cided by Dixit J. on Feb. 14,
1951 (Unrep.).

Lino.—ILR 5—4¢
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