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lord. It is 1mp0351b1e to contend that a suit in trespass is a- 11952,
suit contemplated by the Rent Act and which calls into MADHAV—
questlon the consideration of the provisions of the Rent Act. . PRasap
Therefore, in our opinion, whether we look upon this suit as paema

a suit on title or a suit for possession, it is not a suit solely = .

triable by the new Court set up under s. 28, and in respect of: IND_IB_A?“
this suit the jurisdiction of this Court has not been ousted. . Célagla v

_The result, therefore, is that the appeal succeeds and the
order of the learned Judge below will be set aside and the suit
will go down for trial on merits. In view of the order made by
us on- April 14, 1952, the appellant must pay the costs of this .
appeal. The respondent to pay to the appellant the costs of the
issue tried by the learned Judge below. Costs to be set off.

Attorneys for appellant: Manilal, Kher, Ambalal & Co.

Attorneys for respondents: Khunderao, Laud & Co.
Appeal allowed.
P. M. P.

APPELLATE CIVIL

" Before  Mr. Justice Bhagwati and Mr. Justice Dixit.

BAI RAMLAXMI RANCHHODLAL (ORIGINAL PLAINTIFF), APPELLANT . 1952
~v. THE BANK OF BARODA, LTD. (ORIGINAL DEFENDANT), RESPONDENT.*. Feb. 1
-Indmn Registration Act (XVI of 1908), ss. 17 (1), 49—Partition .of joint :
family property—Unregistered deed of partition—Admissibility of -
document to prove fact of partition—“Collateral transaction,” mean-

ing of—Civil Procedure Code (Act V of 1908), 0. XXI, r..103—Scope of-
suit—Right of erstwhile coparcener to present possession as tenant-in
-common~—Whether right can be established in such suit.

" Where a memorandum of partition of the immovable properties be-.
longing to ‘a joint Hindu family is not registered though it requires regis-"
tration, it is inadmissible in evidence under the main provisions of s. 49
‘of the Indian Registration Act, 1908, to prove the terms of the partition.
But the severance of joint status which is not required to be effected by
a registered instrument is a collateral transaction within the proviso to
the section and the,memo is admissible to prove the fact of such

partmon

. The expression‘ “collateral transaction” in the proviso to s: 49 of the -
Indian Registration Act isv used not in the sense of a transaction

) h *First Appeal No. 500 of 1948,
Lino,—] LR—5 ' '
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anmllary ‘to a pmncxpal transaction- of ‘a transactlon subsxdlary to. the

;v;mam transaction. ‘The recorded transaction would be - a partlcular or
specific transaction, but it would be p0551b1e to read in that: tran actmn

the purpose of -the transaction and g collateral purpose.. The fulﬁlment
of that collateral purpose would bring ‘into existence " a collateral
transaction, a transaction which may be said to be a part ‘and parcel of
“the transaction but nonetheless a transaction which runs together w1th

pr on parallel lines with the same.

" . Narmadabai v. Rupsing,®” followed.

-of which are shown in the followmg genealogical tree::

"Rudmgouda v. Basangouda,®) and Tribhovan Hafgovan \vy.v;'.‘szhdhlédiz
Desdi,® .referred to.
© A suit under O. XXI, r. 103 of the Civil Procedure Code, 1908, 1s ‘one

‘for the purpose of estabhshmg the right.which the plamtxff clalms to

‘the present possession of ‘a property. An erstwhile coparcener who can-
qot establish his right to possession of any property as the sole: owner
thereof under the terms of a deed of partition owing to:.non-admissibility

-of ‘the deed for want of registration can in such suit establish the claim-
+{c.the present possession thereof in his right as a tenant—m-common w1th
‘other members of the separated family.

Knshnamo v. Ghaman,' referred to.

“FirsT ApPEAL from the decision of B. David, C1V11 Judge
(Semor Division) at Ahmedabad.

Su1t for declaratlon

The property in su1t con51st1ng of a house situate at Ahmeda—_
bad originally belonged to a joint Hindu family the members

Govardhandas.
Maniklal " Laldas
l ) S A
- [ 0
Jamnadas Bolakhi
- 3 ]
Chunilal =Mahalaxmi - . [¢]
.| (Died on 19-10-25) o
| 3 ] T R i T
-Vadilal Jesangbhai Dahyabhai Ranchhodlal Rammxml : ,Achratlgml
: (Died on  (Plaintiff)’"
11-12-21) :
T
o ‘ 1
daughter ) . daughter

' Govardhandas had two sons Maniklal and Laldas. - Laldas

-died without leaving ‘any issue surviving.  Maniklal _had -two

™ (1937) 39 Bom. L. R. 1102, - ® (1937 40 Bom. L. R. 202,
) (1943) 45 Bom: L. R. 866. . ®) (1934) 36 Bom. L. R. 1074,
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sons Jamnadas and’ Bolakhl * Bolakhi - aIso dled w1thout leav- 'f:";.’

mg any issu ’survwlng Jamnadas’ son was: Chumlal Chum-
lal. had: ﬁve sons, -Vadilal, Jesangbhai; Dahyabhal Ranchhodlal.’

‘and Achratlal Ranchhodlal died on December 11, 1921, leavmg )

him.. surv1v1ng hlS widow Ramlaxmi (plaintiff) and - two:
daughters by’ her. ‘Chunilal died on October 19, 1925, leaving:

himsuy ving his widow Mahalaxmi. Chunilal was at all the. -

relevant ::times the ‘manager of the 301nt farmly

“The ;]omt famlly owned con51derable movable and 1mrnov-f"
0ab1e property and an ancestral busmess in money—lendmg and.
Jewellery which was carried on in the ‘name of" Maniklal:

Govardhandas The family also floated a limited company in:

‘the name of the Hindustan Oil Mills Company Ltd. of “which
Chumlal ‘Jamnadas & Co. were the managing agents The-‘
joint:. famlly owned a ten annas share and an outside partner_
owned a six annas share in that managmg agency firm, 'The-
‘business. of managing agents was looked after by Cnamlall

Jamnadas and Achratlal Chunﬂal

-Towards October 1920 ‘the partles thought of partitioning the;
propertles of the family and so the work -of fixing up details
of the partmon started. On - December, 16, 1920, a memo. of;!
part1t10n was recorded and signed by - Chunilal and his ﬁvevf
sons.. “A list of properties given to the various sharers' was:
first set out in the memo. The paragraph that followed the list
‘then’ said that the partition ‘had been made on the conditions.,
mentioned in the writing: That was followed. by the condi=
tions. of the partition which were. stated to be binding on the
par‘ues The writing wound up by saying -that - the .. parties
agreed- that they had partitioned - their various properties.
willingly and that they admitted. the partition as-stated in. the'
document. The document was attested by -one Kapurchand'
Gopa131 who made the followmg endorsement at the foot:—

' “The partltlon as above has- been made in my presence

. This~ was however a part1al partltlon of the propertles’
belongmg to the  family. Certain -properties . continued - to-
“be Jomt and certain adjustments of accounts remained.to be
, % Therefore;” on April 19, 1922, another memo, of parh—_‘
“tion®was: recorded between the partles Ranchhodlal had died.
in. the ‘meantime ‘and hence this- memo. was signed by Chum-fﬁ
“lal, hls four survwmg sons and. the plalntlﬁ as the widow, ofl
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Ranchhodlal The writing practlcally contamed various condi-
tions of partition between ‘the parties and was again attested

'RamMLAXMI by Kapurchand Gopalji.

RANCHHOD-.
LAL

THE Bum

In February 1923, plaintiff staited hvmg separately in the
suxt property along with her two daughters. Food grains

or Baropa were purchased for her, repairs were effected to the property,-

- Ltp.

Mumclpal taxes and insurance premia were paid in regard to
the same and various other expenses were incurred for her
and all those were debited to the account of Ranchhodlal
whlch was mamtamed in the books of account."

.Even after the partltlon the managmg agency firm of Chu<
nilal Jamnadas & Co. continued to manage the affalrs of the
Hindustan 0Oil Mills Co. Ltd., though the share in ‘the commis-
-sion Whlch was enjoyed by the joint family was  divided
between Chumlal and his five sons in certain proportion. The
firm came into financial difficulties and approached the Bank -
of Baroda Ltd. (defendant) for a loan. On February 13, 1924,
‘the loan was sanctioned on a promissory note for Rs. 60,000
executed by Chunilal and Achratlal, and on March 6, 1924,
title deeds of certain immovable properties including the suit
property were handed over by Chunilal to the defendant by
way -of equitable mortgage.. Chunilal,. however, at. that: tlme
‘represented to the defendant that he was the sole owner _of
‘those properties by succession. *On May 22, 1925 and April 12
'1926, -Achratlal created two  further charges in favour- of
Thakorlal and- Sobhagchand respectively on two of the .pro-.
perties equitably mortgaged with the defendant.

In 1925, the Hindustan Oil Mills: Co. Ltd. went into liquida-
tion and the defendant realised part of its loan by sale of the
properties of the company which were equitably mortgaged
with it. In the meanwhile, Chunilal died on October. 19, 1925
leavmg him surv1v1ng a -widow Mahalaxmi.

On August 7, 1928 the defendant filed a suit, being = Suit
No. 1188 of 1928, for the recovery of Rs. 35,742-5-6 being the
balance of its dues and for the realisation of the mortgage
security which consisted inter alia of the suit property against
Vadilal, Jesangbhai, Dahyabhai, “Achartlal, viz.. the four .sons
of the deceased Chunilal,: Mahalaxmi the widow of Chunilal
and the ‘plaintiff. The plaintiff was impleaded as a party defen-
dant to the suit ‘only because she was staying in the suit prop-
erty. ' The relief claimed was for a decree for recovering the
dues of the defendant by sale of the houses inclusive of the
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suit property ‘of the sole ownershlp, possession and enJoyment»
of the deceased Chunilal subject to the charges in favour -of

'T‘hakorlal “and Sobhagchand. In case of deficit, the .further

prayer -was for a decree. to recover the same from the other

properties of the deceased Chunilal.

The plaintiff ‘contested ‘the claim by ' contending that she
was not ‘an heir of the deceased Chunilal, that the suit prop-
“yrty ‘was’ not of the sole: ownership of - Chunilal and that
&hunllal had no right to mortgage it -as it had fallen to her

husband’_s share in the partition effected on December 16, 1920.
" The trial Court negatived the plaintiff’s contentions and she

had to file an appeal to the High Court. The High Court set

“aside the decree on the ground. that the _plaintiff  was not a.

person. who was interested in the equity of redemptlon or.in
the mortgage security or against whom the mortgagee would

be entltled to any relief in the suit. The suit against the plain-
tiff was dismissed and the ‘usual preliminary decrée was pass--
ed against the other partles to the suit with a declaration that

the properties therein mentioned inclusive of the suit property

were equitably mortgaged to- the defendant by the deceased'

Chumlal as belongmg to him.

. In time to come a decree absolute for sale was passed and

in execution of that decree the defendant was declared the
purchaser of the suit property as the hlghest bldder thereof.

The sale. certificate was issued on September 7, 1941, and in.
‘pursuance of it the defendant sought to take possession. The.

plaintiff, however, obstructed with the result that the defendant
had to file an apphcatlon under 0. XXI, r. 97 of ‘the Civil Proce-
dure Code for removing that obstruction. The apphcatmn was
granted on April 18, 1942.

" On Apr11 20, 1942, the plalntlff filed the present suxt agalnst
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the defendant under O. XXI, r. 103 for a declaration that she

‘ad a right to continue in possession of . the suit property.

ﬁe also ‘claimed. that' she had become owner of the property.

by adverse possessmn as also. by reason of the partition.

The defendant contended that the suit property was one ot
the properties belonging to the joint family and that’ Chunilal
as the manager of* the family had mortgaged it to secure the

repayment of the sum which - had been ‘advanced by . the

defendant: to the ]omt family busipess of Chunilal Jamnadas,

and that the defendant had become the owner of all the'right,
litle and interest of the parties to the Suit No. 1188 of 1928 in:
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“dant further denied the allegatrons, in- regard -

the suit property by reasonof the auction- sale(‘ “The defen-
to" adverse

possession and partition. -

The trial -Court was of the opinion that the deed 6f - parti-
- tion dated December 16, 1920, not having been reglstered ‘was’
1nadm1ss1b1e in evidence, and therefore the  alleged. partition

- between Chunilal and his son Ranchhodlal was not' proved:

In regard to the plea of adverse possession also the . :Courky

- found against the plaintiff, and conbequently it dlstmssed the

“plaintiff’s suit.-

. The plaintiff appealed to the High Court :

°S. M. Shah, with K. T. Pathak, for the Appellant

B G. Thakor with B. K. Mehta, for the respondent
BHAGWATI J. [After narratmg the facts and holdmg that ‘

; the memo., ‘of partition was not merely a record of past partl— .
_tion but was itself a deed of partition which reqmred”'regls
“ration under s. 17 (I) of the Reglstratlon Act, and was "there-

fore, inadmissible in ev1dence for want - of reglstratloﬂ,
Judgment proceeded:] When this line of attack - ‘was: not

‘available to the plaintiff, it was sought to be argued that even

though the document Exh. 57/1 could not be received" -as evi-
dence of any transaction affecting the suit property, it Would

certainly be available to the plaintiff, even though unreglster-

ed, as ev1dence of a colloteral transaction not requrred t0: be
effected by a reglstercd 1nstrument within the proviso “to s: 49,
of the.Indian Reglstratmn Act for the purpose of provmg the
fact of partltlon It was urged that if in fact a partition had-
been “effected between the members of the joint - famr y on
December 16, 1920, there was a severance of joint status
between the members of the family. Chunilal J amnadas then
ceased to be'the manager or karta of the joint famlly and tor
represent the other ‘members of the joint family in all transac-
tions ‘affecting the immovable properties belonging to- the :]om}'
family -and that therefore when he created an equrtable,mert—
gage inter alia of the suit property in favour of the bank ‘on
March 26, 1924, he had no right or  authority to mortgage the
right, title and interest of the other members of . the  joint
family in the suit property. If that was so, the bank would
only acquire by reason of the creation of the equltable mort-
gage in its favour as .and by way of security the rlght title
and:interest of - Chunilal Jamnadas in the’ sult “property.
Whatever right, title .and interest the. other members® “of the
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,A{'deahng therew1th by Chunﬂal Jamnadas and Ranchhodlal and

: Tw _ob;]ectlons were however urged agamst this contentlon
:*Whlch‘: was put forward on behalf of the plaintiff. The .

‘was that this contentlon was not set out in the plaint nor- was
it' the subject-matter. of any issue nor had it been - wurged: in ‘the
58 grounds of the memo of appeal which had been presented
before this Court. It is no doubt true that the Plaintiff based’
"her ‘claim merely on the first memo. of partltlon contend;rxg
that ‘the suit.property was allotted excluswely to the share -of:
‘her: deceased husband Ranchhodlal and came to be owned by
‘him: and thereafter his heir the plaintiff and that therefore her
‘possession was the. possession of an owner = which ~could not
be  disturbed by the order complained against. No alternative:

plea of this type was ‘ever thought of by the draftsman of. the;
’plamt and it was only for the first time when this appeal: was’

:.-‘after hlS death his heir the plalntlﬂ - would. as a tenan’c~1n- ;

. RAMLAXNII
RANCHHOD-

Bh@awa.ti-é’ :

being argued before us that such a plea was sought to be-re::
;_sorted to. This criticism . is. no doubt true. When the: plamt
came to be: drafted, the draftsman of the plaint had ot
‘thought of this position at all. When the suit came to be heard‘
by ‘the lower Court nobody thought of this position again. The‘}
‘memo. of partition was rightly rejected by the Court _as_mad-s

‘missible .in evidence for. want of registration and the lo
Court came to the conclusmn that in the absence of the mem

of partition the plaintiff could not establish her right <. to ther;

suit property. The plaintiff’s suit was dismissed by . th
_Court on that basis, and the main ‘burden of the song
. memo. of appeal also was that this memo. of partition. did: '
require registration and was therefore wrongly excluded by

“the:Court. Even the arguments before this Court proceeded on

“this basis- that the memo. of partition was a record of a pastf;_

: partltlon In spite of all these circumstances, however, we.are .

" of “the opinion that it would be open to the plaintiff " 1o rely?};‘
. vupon this alternative ground as it would follow as a matter of

~legal ‘consequence from the proved fact, viz. that there

" a partition. effected between the members of the joint: famlly-f;

on’ December - 16, 1920..-
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We may at this. stage as well consider what is “the scope of
the suit under O. XXI, r. 103, of the.Civil Procedure - Code.
Order XXI, r. 103 of the Code, provides that:

" “Any party ‘not being a judgment-debtor against whom ‘an- order- is

" made under rule 98, rule 99 or rule 101 may institute a suit to establish

the right which. he claims to the present possession of the property;- but,
subject to the result of such suit (if any), the order shall be cohcluswe ”

 The suit is evidently for the purpose of establishing the rlght'

which. the plaintiff claims to the present possession - of - -the

‘property. This right may be established by the plaintiff in

any manner whatever available to him. He may do. it by

“establishing that under the terms of a deed of partition he is-

entitled to the possession of the property as the sole owner:

‘thereof.. He may also establish the claim to the present

possession of the property in his right as a tenant-in-common -

“with the judgment-debtor. He may establish the right to the

present possession of the property by any other vestige 'of_,
title which he may have acquired in that property. The ques-
tion is what is the plaintiff’s claim to the present possession
of the property, not whether he is the sole owner of the

property. The sole ownership of the property as falling to the.

share of Ranchhodlal by virtue of the partition dated Decem--

‘ber 16, 1920, was no doubt the only count on which this plea':

of the plaintiff was sustained in the plaint which = she filed.

That would not, however, be sufficient to prevent the plain--
tift if she could establish her claim to the present possession-
of the property as a tenant-in-common 'with the other mem--
bers of the joint family from doing so, and in our opinion she

-should not be prevented from urging this contention if it is

open to her, provided however that it can be taken up by her

in this Court even at this late stage without any prejudice to
the interest of the bank. That this is the true construction
of 0. XXI, r. 103, is borne out by a judgment of Mr. Justice
N. J. ‘Wadia reported in Krishnarao v. Ghaman™ where - the
learned Judge held that:

- .%The scope of a suit under r. 103 of Order XXI Civil Procedure Code,

ﬁled to contest an order made under e1the; r 98, orr 99 or r. 101 is:

not the -determination of the mere question of possession of the partles,
concerned but the establishment of the right or title by which the plain-

tiff claims the present possession of the property.”

The learned Judge adopted this as a quotation from. the dem-

sion in Unni Moidin v. Pocker.® In regard also-to the plead:

ings in the mofussil it has been recognised that they.are not

) (1934) 36 Bom. L. R. 1074. ) (1920) 44 Mad. 227.
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always artlshcally drawn and they should - not be construed 1952
too strlctly JIf ‘it is open to the party on the admitted facts g, Bar
to. rely” upon a particular contention, it would be open to the Ramraxmi
Court to allow ‘it to do so, and we can do no better in this be- RAN:;*I},{ ob-
half". than quote the observations of their  Lordships of the v

Privy Council in Karam Chand.,v. Ahmad. Aziz Ahmad.”; - OI;H%ABS,;

‘“The object of pleading is'to give fair notice to each party ‘of what I;Tf_
his opponent’s .case'is, and, -therefore, where a plaint is inartistically Bhagwati J.
drawn: and seeks to rest a justifiable claim upon an unjustifiable basis, it
annot by its form, be said to be prejudicial to the defendant, if the

ourt, on the deduction’ from all the documents read together with the
oral ev1dence decrees the plamtlff’s claim.”’

These observatlons "of itheir Lordshaps of the P‘nvy Council
are sufficient warrant for us to allow the- plaintiff to take up
this alternative plea even at this late stage if we can allow
her to do so without any prejudice to the interest of the bank.

The other objection which was urged against this - conten-
tion of the -plaintiff was that it would cause great prejudice
to the interest of the bank if the plaintiff were: allowed. to do
so. It. was urged by Mr. B. G. Thakore that this was not the
subject-matter of the pleadings or any issue. or the evidence
which -was led by the plaintiff in support of her claim, and
that if 'this had been pleaded in the first instance in the plaint
the bank would have adduced evidence in .this: behalf : and
would . have moreover taken.up a contention which was
available to it under s. 41 of the Transfer of Property Act. In
regard to the bank leading evidence on this point, it may be
observed that there-is nothing in that contention. Evidence was
led on behalf of both the parties in regard to the partition and
what the plaintiff is seeking by urging this alternative conten-
tion is that even if the memo. of partition be not available to.
her 'by reason of the want of registration thereof to prove that
on a partltlon of the :movable and immovable properties be-
longmg to the joint family the suit property came.to the share

her -deceased husband Ranchhodlal, the deed .of partition

ould be ‘available to her to prove a collateral transaction of ‘
partltxon ie. severance of joint status ‘which the law does not
require- to’ be effected. by a registered instrument. Within the:
terms “‘of .the proviso the fact of partition, could . be = proved
thoi;gh the details of that partition could not be proved by her
-for want of registration -of the.memo. of partition. That being
.the posmon 1t could not be urged that any evidence . which
' © ®(1938) 40 Bom. L. R. 1053, F. C. |
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f: 1952 ught to have - been led was: not - Ied -or ‘was. not open"'”to -the-
E; ““bank. to lead in the ‘Court below. If there was any.: evidence,
f%ﬁfggﬁxf -which would go to contradict the fact of partl'uon it wa
- LAL ‘certainly open to the bank to have led it in the -tria ( :
L THEB - "No further evidence remained to- be led which it did: not’?lead'
g or BARODA before the Court below by reason of .this alternative : ‘conten-.
4 LTD ‘ tion not having been taken up. by the plaintiff in her plamt
rBhagwatz J In regard to the apphcablhty of s. 41 of the Transfer of Propw
. “erty Act also that plea was open to the bank to take' inthe:
lower Court if it had been so advised. Whether -the: deceaseJ
’Ranchhodlal and after his death his widow the plaintiff;: Were'
.in possession of the suit property as sole owners thereof or as
‘tenant in common with the other members of the erstwhlle;
‘Jomt family, the title deed of the suit property was . “atrel-
'evant date or dates in the possession of Chunilal Jamnadas_
‘No mutation of names had been effected in the Conservancy’
'Reglster of ‘the Municipality at Ahmedabad right up- - ;
’and ‘Chunilal Jamnadas created ‘an equitable mortgage mterf
“alia of the suit property in favour of the bank by repres ntmg
hlmself as the sole owner of the - suit ploperty If :

under s. 41 of ‘the Transfer of Property Act, the ban
to have been adv1sed to plead the same in the written’
ment which it filed in answer to the plaintiff’s - claim:- 'No
better or worse right could have been contended for:in answer
1o the- ‘plaintiff’s claim under s. 41 of the Transfer of Property‘
Act by reason of this alternative plea than what was avail-
able to the bank in answer to the plaintiff’s claim based on
the sole ownership in the suit property having been.obtained
by the deceased ' Ranchhodlal - -under the memo. of‘-'.pa;,rtitio'n*
dated December 16, 1920. If the bank was not advised: t
take- thls plea under s. 41 of the Transfer of Property Act mf‘
answer to the plaintiff’s claim as it stood formulated’ in-

plaint, no prejudice can be caused to the intetest of th .
if- we allowed the plamtu‘f to urge the alternative contentlon
mentioned ahove, “proving the "fact of partition resultmg

the severance of the joint status between the members of the~
famlly and the enjoyment of the suit property by ‘her- »s-!.ten-;‘
“ant-in‘common: with the other members of the erstwhlle Jomt‘
‘family. In regard to both these objections therefore we'are
of the opinion- that they do-not avail the bank and we: would
‘be right in allowing the plaintiff to urge this. alternatlve con-

tent1on of hers..
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gard to, th1s alternative contention of the plamtlff it Was,’ . 1952
ged by Mr. B. G. Thakore that what was sought “Bar
oved was not permissible to the plaintiff having. regard RAMLAXMI

‘VlSO to s. 49 of the Indian = Registration Act. RéNEZ‘f o
. Thakore contended that not only the terms of the. T’ E'%ANK'

rtition could not be proved but also the fact of parti-. or BAROM
1f could not be proved by the plaintiff. Before going " iy
uthorities which have been cited before us at- the; Bhagwatl T
egard to this contention, we think that it would be

ul ‘to quote the summary of the position -in law . Whlch
has been given in Mulla’s Registration Act, 5th edn., at page 53
under’ the heading “Change of Status.” It is stated there:

AN mstrument of partmon among members of a Jomt Hindu farmly
d1vxdmg the family properties by metes and bounds requires . registra-.
twn .If ‘it is not registered, it is inadmissible in ev1dence, having regardi
'to s: 49 to prove the title of any of the partles to the ‘instrument to any.
partmular property, or to prove that any particular property has ceased-
to: é.]omt But is it admissible to.prove ‘an intention to become divided
i tatus in other words, to prove that the parties ceased to be. Jomt
from’ the date of the instrument? On this point there is a conﬂlct of'
‘opinion; - it being held in some cases that it is, and in others that it is:
lnot :The former view seems consisterit with the decision of the an:fi
Counml in  the :undernoted’ case (Rajangam Ayyar V. Ra]angam
‘Ajyar.”)h

In the foot note at p. 53 of this commentary where the caSes
ar, rouped showing that the document is admissible to- prove
an  intention to become divided in status, in other words,: to
pro,,e‘ithat the parties ceased to be joint from. the date of ;the.
mstrument, we find noted the case decided by a d1v1s1on bench
of -our High Court in Narmadabai v. Rupsing.””  The lelsmn
bench there was constituted by Mr. Justice Barlee:: and
M - Justice Sen and it may be noted that my brother Dixit
Was ‘counsel for the appellant in that appeal. The contentlon
wlnch was urged by him before the Court prevailed and- thelrf
Lordshlps held that an unregistered deed of -partition is mads
missible in evidence in view of ss. 17 and 48 of the . Indian
Reglstratlon Act to prove the terms of the partmon, but it is
adm ssible in evidence to prove the fact of ‘partition in the’ legal
sense-of. the term. Mr. B. G. Thakore, however drew our
attenhon’_.to a dec151on of ‘a division bench of our. H1gh Court
rep ted in’ Rudmgouda V. Basangouda @) The d1v1s1on bench

‘R, 50 1 A 134 @ (1937) 39 Bom L R. 1102
«J,<1937) 40”Bom ‘L. R. 202.
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there was const1tuted by Mr Justxce Wassoodew and Mr. Jus—k

- tice' Thakore and even though ut' was. obiter Mr‘. ”Juvstlce

‘Thakore expressed the following wiew:

" “Memoranda of partition, when unregistered, cannot be allowed to
prove the fact of partition or.the:terms of partition,  neither  of which.is
a collateral purpose, nor the fact.that -a:severance in interest was created

: which also .is not a collateral purpose.”, .

ThlS ‘was an expression’ of opinien which was contrary to ‘the
‘opinion, of Mr. Justice Wassoodew who observed that: :

. -%“The reference to arbitration for the Jpurpose of division of the fam‘ﬂy'

‘property, even:if unregistered, can be -regarded as constltutmg proof

collateral of the fact that the parties intended to sever.”
‘Much can be said in favour of the view which was taken bjr'

“Mr. Justice Thakore. The point, however, which we ‘have
“got-to consider is what is a collateral transaction within the

meaning of the proviso to s. 49 of the Indian Registration- Act'
‘The expression ‘“collateral’’ transaction is used not in the sense

“of an ancillary transaction to a principal transaction or a'subsi-

diary transaction to ‘a mam transaction. The root meaning
of the word “collateral” is Tunning together or . running - ‘on-
parallel lines. The transaction as recorded would be a partl-f

-cular’ or spemﬁc transaction. But it would be possible to read

in that transaction what ‘may be called the purpose of the
transaction and what may be cdlled a collateral purpose, the
fulfilment of that collateral purpose would bring into ex1stence‘
‘a ‘collateral transactlon a transactlon which may be said-to

be a part and parcel of the transactlon but nonetheless " a-

transacnon which runs. together “with or on parallel lines with-

_the same. 'An obvious illustration of this is the transaction

‘which is recorded in the. memo. «of partition before wus. The
transaction therein recorded was.a transaction of partition of
the movable and’ immovable propert1es belonging to the joint:
family. These’ propertles were alloted to the shares of- thef
respectlve members of the fam11y A partition was in  fact
effected by this document and that transaction took place

.under the terms of the document itself. The memo. of partl-'
‘tion thus required registration, and not, bemg reglstered could

not be admitted in ev1dence under the = terms of s. 49 of the
Indian Reglstratlon Act. ‘There - awas, however, involved -

this transaction itself a collateral transactlon v1z that of. the'
severance of the joint status ‘which transaction by itself did
not-require to be registered by :any law for the time bemg in
force. A severance of joint status could be effected under
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Hindu law 1n various modes, one of the ‘modes pbemg an un-

equ1voca1 expression of ‘an intention to separate. A" partltlon i

could be effected orally as well as by 'a written- document

and it would be open to a party to prove that there was aj
partmon or severance of joint status effected between - the

- parties ‘without its being effected by a registered instrument.’

A partition, i.e. severance of joint: status, *thus would be a

collateral transaction, and weuld cértainly fall within - the
proviso-to s 49 of the Registration Act. The partition of im-~
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'movable property belonging to the joint family which requires.
to bé effected by a registered instrument would be ipad-:

missible in evidence under the main prov151ons of 's. 49 of the
Registration Act; but the- part1t1on i.e., the severance of joint.

status, which is' not-required to' 'be  effected by a’ ‘registered

instrument, would be acollateral’ transactmn ev1dence of ‘which

would be ‘certainly be admissible under the ‘proviso - ‘to- the"

section; and the memo. of partition which was 1nadmlss1ble for

want of registration would certalnly be admissible to prove

the fact of such partition. - With respect, therefore, we are. not’
inclined to accept ‘the opinion of ‘Mr. Justice Thakore and’
-would prefer to follow the. view expressed in - Narmddabai v.

Rupsing, which, as already observed before, has been ap-

proved of and is in ‘accordance with the decision of the Pr1vy'

Council in Rayangam Ayyar v Ravangam Ayyar @

Mr B G. Thakore ‘also dreW our attentmn to a dec1smn of;
' Mr Justice Sen sitting as a single Judge. reported in Tmbhovan,

- Hargovan v. Shankar. Desai.® . In. that. case an unreglstered

" sale deed of property valued at less than Rs. 1100 had - _been:
executed and it could not be used in evidence by.the . party_
for proving his title to the.property.. The:transfer of property

had taken place by delivery of the same to the _purchaser. and

"the purchaser sought to prove.his title to the property by re-.
ferring to the unregistered document as explalnmg the chara-
cter of the possession-thereof by him. It was . held that in
such a case the sale-deed could not be admitted under -the
proviso to s. 49 of the Indlan Reglstratlon Act to prove ‘that’

the' delivery was in respect of the sale transactlon He could'

base hlS case-on: the transfer in his favour having taken placef
by dehvery of the property, -and if that :availed him: all Well;

and- good but the nature and character of that possessmn

@) (1937) 39 Bom. L. R. 1102 "f' NS (1922) LR 50 I A. 134
©)(1943) 45 Bom. L. R. 866,
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1952 “eould not be explamed by h1m by havmg resort to the ‘unregis-

* Bar. y:ftered sale deed. - This: case s0- far- -as'it goes is against” ‘the con-
‘%ﬁg%;:fx{ tention of Mr. B. G: Thakore and we do not want to say any-
AL ’_,‘:,\thlng ‘more than this that we accept the ratio- whrch is. adopt-‘
T v. -~ ed in Narmadabai v. Rupsmg, and the summary of ‘the’ ‘posi-
. THE BANK .
~ OF BaroDA tron in law as it has been given in the passage from Mullas

LTD-,-.,:y_Reglstratlon Act at page 53. quoted above,

.- 'Bhagwati

It is ‘clear, therefore, from the observat1ons which we' have;
made above ‘that it would be open to the plaintiff in - the case
{before us to rely upon the unregistered memo. of partltlon in>
~order to prove the fact of partltlon On a perusal of the memo. ;
:;of partition it is abundantly clear that. the parties to the memo.
cof partition, viz. Chunilal Jamnadas and his five sons, eﬁected‘“
55" the partition of the propertles movable and immovable; be-:
longmg to the joint family and to the firm of Messrs. Mamk-;-_
- chand ‘Govardhandas. There is no doubt that some of the pro-',‘
“perties were left undivided and were to be divided = between
“theé parties after December 16, 1929. There is this, howev’er to
- be said in favour of the plaintiff that according to the position
;m Hindu law. if once a partition is proved to have been effect-
“ed between the members of a joint and undivided Hmdu
3 farruly, it would be a severance of the joint status between thef
‘members of the family, and in the absence of any of proof 10
fthe contrary it would be a partition which would be complete.
“both as regards the persons as well as the properties. That: is
“the presumption in Hindu law which may be rebutted no doubt
“but the burden of rebutting it is on the party negativing the:
“contention. If regard be had to the fact that on Decemb‘erllﬁ_,‘l
.1920, Chunilal Jamnadas the father and his five sons. ' in"the
‘presence of Kapurchand Gopalji arrived at a partition of the-
properties, moveable and immoveable, belonging to the’ ]omt;f
‘family detailed in the first memo. of partition and appended',
“their signatures thereto in token ‘thereof, it is sufﬁment .to.
“establish that there was ‘'severance of - joint family.. status»
‘between them and a partition was thus.effected between them5
“The fact of the part1t1on is thus proved by this memo. of partr—
“tion-even though ‘it is not registered in accordance wrth[the
‘the provisions of s.'17 (I) of the Registration Act - an ’
‘though it is not available to the plaintiff to prove that:
suit property in fact was allotted to the share of her deceased
,husband Ranchhodlal as the property of his sole ownershrp

[The rest of the judgment is not mater1a1 to the report]




: After deahng with -points not.. materal’ 1o “the |
report the Judgment proceeded]

; The econd questlon argued is more important, It is argued by
er S. M. Shah that the memo. of partition, exh. 57/1, ‘evidences :
ca record of a past partition' and so it does not require regis--
‘tration *«‘He says that if he fails in that submlssmn he: would

contend,gin the alternative; that the memo. of partition : s

fnevertheless admissible for the purpose of .proving the fact of -
“partltwn” Mr B. G. Thakore, on the other hand, contends

’that the’ memo of partition, exh. 57/ 1, is not good enough‘;

elther for the first or the second of the two purposes It was
suggested by Mr. B. G. Thakore that the memo. of partmon :
.exh.’ 57/1 must have been brought into . ex1stence some ‘time.
after the year 1925. It was said that the memo. of partltlonf

‘was’: not produced in the suit of 1928. It is, however, to. bet
noted that the existence of this- memo. of partition prior to-
1925 ‘receives support from the entries ‘made in -the books of

account ‘These entries have been referred to by my learned
brother ‘and they were all made prior to 1924,  The ev1dence

of Jesangbhai Chunilal is that he wrote out the memo.  exh.

‘57/"1'“'a'nd the parties who have appended their signatures to

‘the memo. all of them, signed in his ‘presence. The conclu--
sion Is inevitable that the memo. was executed as: descrlbed:
in’ the memo. and that the memo. was'in existence prior. to,
19247 A fair reading of the memo. of partition shows that it
is not"a record of a past transaction. It is a document: whlchf
would properly fall ‘within's. 17 (1) of the Indian: Reglstratlon;
Act; and if it is not registered, then it cannot “affect  immo-
vable -property comprised in the memo. I; therefore, agree: W1thf
my . learned brother in holding ‘that this ‘memo. of " partlhon‘f
being ‘unregistered cannot be'received - in"evidence. for:the
purpose of showing:that the suit property fell to the:share-of

Ranchhodlal at the partition in the year .1920.

It then remains to consider the alternative submission urged*
by. Mr S. M. Shah and" repelled by Mr. B. G. Thakore Now,_‘,

under“i:Hxndu law a partltlon may take place in' one . of two

tlon ‘may be. separation in estate, ie., division by metes- and

Jbounds.” To the ‘extent 'that this’ document has’ been sough’c,
to be, .used for the purpose of showing partition . of the latter\
kmd rt is. ev1dent that the memo. of partition cannot be receiv-:
ed.in evrdence havmg regard to s. 49 of the Indian Reglstratwn'
Act, but T am not prepared to accede to the argument urged

‘Partltmn ‘may be as to separation’in status and part1—3
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' by Mr. B. G. Thakore that the memo of partltlon cannot be

received in evidence for the purpose of proving the * fact of -

the partition.. So far as material, s. 49 of the Indian- Registra-

tion Act provides that: ;

“No document required by sectlon 17...;..to be. reglstered shall—'

(1) .affect any immoveable: property. comprised therein, or......”

(c) be received as evidence of any transactlon affecting such property

...... unless it has been registered. ” o

* So that what s. 49 prohlblts is the reception of an unreglster-

ed document for the purpose “of proving the document ~ as

affecting 1mmovable property There is, however, to s. 49 a’

proviso, and the proviso, so far as material, says that:
“Provided that an unregxstered document affecting immovable prop-

erty and requlred by this Act.:...)to’be registered may be received ‘as.

" evidence......of any :collateral transactlon not required to be effected by

registered mstrument ” i

Mr... B. G.  Thakore argued that s. 91 of the Indian Ev1dence

~Act. was in the plaintiff’s way. AIt.seems to me, however, that

for: the limited purpose for which the unregistered meme, of

partition is admissible, it does not offend s. 91 of the Indian

Evidence Act. - Section 91 speaks of exclusion of oral by docu--
mentary -evidence and what.s. 91 prohibits is the proof of the

terms of a_document by oral evidence where a document is of
the description mentioned in s. 91. Therefore, if a document

properly. fall§ within.the terms of s. 91, then the only evidence

which can -be given in proof of the terrns of the document is
the'document. itself and no.oral evidence can be given to prove

the terms of the document.. I am not, therefore, impressed by

the contention that s. 91 is. really any bar. Mr. S. M. Shah

has. not urged, and could not urge, that he would ask us to
look: at: the . unregistered memo.. of partition for the purpose

of proving the terms of the partition. . L

" The question, however, remains whether the . unregistered
memo. of partition'cannot -be received as evidence. of any

‘collateral transaction not required to be effected by a reg1ster-

ed instrument. The expression “transactlon” is not defined in
the Indian Reglstratlon Act. I thmk it would be difficult to
give a precise. deﬁmtxon of the expressmn “transaction’. _But

it is to be noted that s. 49 does not say. that an unreglstered

document- which requires to be reglstered shall not at all be
received in. ev1dence All that it says is that it cannot be re-
ceived in evidence -as affecting immovable property, and as
the proviso shows, it can be received as evidence of any col-

‘Jateral: transaction not requlred to be. effected by a reglstered
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instrument. Now, separation in status ‘does not require to be
evidenced by a registered document. Separation in status is
a matter of individual volition and can be expressed by a
notice given by one. member of, the, ; family, 1o another, or it
can be expressed by conduct It ‘has not been suggested, so far
as I am aware that a transactlon 1n the shape of separatlon
in status is ever requlred to be effected by a registered. instru-
ment.

The questlon then arises whether ,the  fact, of,.partition can-
gxot be proved by lookmguat the.unregistered: memo. of ‘parti-
tion. When the .unregistered'memo,: of partltlon is admissible
in order to be looked ‘at' for’the purpose ‘of proving’ the fact of
partition, onedoes not" endeavour to find" out the’, terms of
partition. ' The ‘terms’ of ‘partition’ are dlfferenf from _the parti-
tion which in law takes place by way of separatlon in the
status between the members of the famﬂy In my opinion,
therefore, an .unregistered memo., of. partition;;such as.the one
in the present case, can.be received: :as -evidence:of:‘the-collate-
ral transaction in the shape of proving the fact:of :partition.
It may be that this method of looking at: the document -may
indirectly affect immoveable property comprised therein.” But
that is. not the same. thing‘as proving the terms of the parti-
tion. When once it'is established' that'‘under Hindu law a
partition may take place in one of two ‘ways, and’ 1f the ‘'second
kind of partition cannot be proved because of want of regis-
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tration, I do not'see any. valid ground“for holdmg that partltlon :

in the sense of separation in status cannot be. _proved, by . ref-
erence to this document. It is true that. thls is an arguable
question. Two views are possrble and there is authonty in

support of either.of the'two’views: But'T’ thmk ‘on the' whole.

the better:view is' the' one: whlch ‘has been suggested ‘by ‘my
learned brother; and-at any:'rate; this view has a ‘good deal of
authority in support as against the other view which seems
to have little authority in its favour. I think.the view, taken
in Narmadabai v. Rupsing® and the opinion expressed by

r. Justice Wassoodew in. Rudragouda;v. Basangouda® are .

* correct and the contrary .opinion expressed, by . .Mr. ;- Justice
Thakore in the:latter case: is, with’ respect ‘not correc*
For all these, reasons I agree to the ‘order proposed by my

learned brothery . : R o
¢ (1937) 39 B'oin” L. R. 1102. ©(1937) 40 Bom. L. R. 202,

: -Appeal allowed.

" M. W. P,
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