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D) INDIAN LAW REPORTS [1958]

APPELLATE CIVIL

Before Mr. Justice Bhagwati and Mr Jugtice Dz.mt

GOVERNOR GENERAL ' OF*. INDIA IN COUNCIL (ORIGINAL DEFEND—~
aNT), Apperiant v. THE. JUBILEE MILLS, LTD. (ORIGINAL PLAINTIFF),
RESPONDENT*

7 Indian Railways Act (IX of 1890), s. 72——1nd1an Contmct Act (IX of

1872), s. 149—Delivery of goods to be carried by railway administra-
tion—Goods deposited by conszgno'r ‘on railway platform with permis-
sion of Station Master—Railway receipt not granted to consignor—
Goods destroyed by fire by spark from passing engme—-—Lzabmty o;f
railway administration for damage. -

The plaintiff, who was desirous .of consigning certain bales of cotton
by railway, took them to a railway station and tendered the same for
despatch to the station master. As no wagon was immediately available

" for the. _purpose, the consignment was, with the permission and

authorlty of the station master, stacked on the platform of the station
from where they could be loaded stralght into the Wagon Earlier the
*goods had been weighed; after they were depos1ted in the railway pre-
mises a consignment note was made out and delivered to the station
master, an entry in the indent book asking for allotment of wagons was
made and wagons were later sanctioned. No forwarding note was how-
ever tenderéd by ‘the plaintiff nor was a railway receipt given to him by
the railway administration. While the goods were thus lying on the
railway platform pending arrival of the wagons they caught fire by a
spark from a passing engine and were partially destroyed. The plaintiff
having sued the ‘Governor-General of India-in-Council (defendant) in
damages for the loss of goods, the defendant contended that the bales
were not delivered to the Railway Administration for carriage within
the meaning of s. 72 of the Indian Railways Act, 1890, and consequently
its liability as a bailee thereof had not come into existence. The trial
Court negatived that contention and decreed the suit. In appeal:—.

Held, that the goods had been delivered to the Railway Administration

for carriage and the Admlmstratlon had become the bailee in respect
thereof : !

that therefore, the sult was rightly  decreed.
Ramchandra Natha v. G. I. P. Razlway Company,(‘) dlstmgulshed

" Munna Lal v. East Indian Railway Compcmy,(zl Secreta'ry of State for
India v. Sheobhagwan Chiranjilal,”’ and Narsmgzrgz Manufactu'rmg ’Co.™
v. G. 1. P. Razlway,“’ followed.

“Jalim Smgh ‘Kotary v. Secreta'ry of State for India,® and Ha'rdayal

"Ram Das Ray v. Bengal and North-Western Railway,® referred to.

* Fxrst Appeal No. 502 of 1948.

o (1915) 39 Bom. 485. ) ) [1923] A. I R All 71,
©) (1935) 58 AlL 576. @ (1918) 21 Bom. L. R. 406.
) (1904) 31. Cal. 951. ’ 1 (1929) 8 Pat. 808.
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FIrsT APPEAL from the decision of I. A. Shalkh Civil Judge
(Semor Division), at Surat.

Suit for money.

The Jubilee Mills Ltd. (plaintiff) purchased cotton through
the commission agency of Messrs. Motabhai Gulabdas, a ' firm
of Commission Agents in Surat. Out of the cotton thus pur-
chased a quantity of 84 bales was to be.consigned by rail from
Kosamba railway station. On April 2, 1945, one Chhotubhai
. Chaturbhai acting as the representative of = Messrs, Motabhai
Gulabdas approached the station master at Kosamba for the
consignment of these bales and was told to bring the goods to
the station the next day. L

On April 3, 1945, Chhotubhai Chaturbhai got the . bales
weighed, brought them within the station yard and deposited
them on the down platform at theé instance of the . station
master. He then made an entry in the Indent book asking.for
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allotment of wagons and delivered it to the station master.

He also filled in a consignment note and gave it to the station
master who accepf;ed it and kept it with himself. The station
- master asked for allotment of wagons from the Controller’s
office at Bulsar and the allotment was sanctioned but the wagons
did not arrive and the bales continued to remain on the down
platform from and-after April 3, 1945. ,

On April 6, 1945, while the bales were thus lylng on the
platform pending the arrival of the wagons they caught fire
by a spark from a passing engine and were partially destroy-
ed. A panchnama was made on April 14, 1945, of bales which
were salvaged from the fire and the salvage was  thereafter
sold to one Parbhubhai Chhitabhai for a sum of Rs. - 4,200.
Parbhubhai Chhitabhai got it repressed into 56 bales at a cost
of Rs. 958-10-0 and sold those 56 bales to Victoria Mills for the
sum of Rs. 4,200. '

On October 25, 1945, the plaintiff brought the present suit
claiming a sum of Rs. 18499 from the Governor General of
‘India in Council (defendant) on the basis of the sale to the
Victoria Mills as damages sustained by them by reason of the

gross negligence and misconduct of .the' Railway Administra-/

tion.

The defendant contended inter alia that the bales were not
“delivered to the Railway Administration for carriage within
the meaning of s. 72 of the Indian Rallways Act, 1890, that the
said bales were brought into the station yard by Chhotubhai



1952
GOVERNOR
GENERAL
oF INDIA
v,
THE
JUBILEE

Mirus LiTp.

- Bhagwati
R

244 INDIAN LAW REPORTS [1953J

Chaturbha1 without the permission of the station master and
that.therefore he was not liable for the damage caused to the
bales. ’ SR

The trial Judge found that the bales had been brought into
the station yard by Chhotubhai Chaturbhai with the authority
of the station master, that they had been delivered by Chho-
tubhai Chaturbhai to the Railway administration, and that the
Railway Administration had failed and neglected to'take pro-~
per carg of the said bales as bailee under s. 72 of the Indian
Railways Act, 1890. Therefore, he decreed the = plaintiff’s
claim for Rs. 17,920 on the basis of 80 p.c. loss having occurr-
ed in accordance with the contents of the panchnama dated

April 14, 1945.

The defendant appealed to the ngh Court.

- A. A. Adarkar, with Crawford, Bazley & Co., for the appel-
lant

.C. K. Shah and S. M. ~Adhikari, for the respondent

BuagwaTI J. ' [After narrating the facts the judgment pro-
ceeded]. Mr. Adarkar next contended that even if these bales
were stacked in this manner by Chhotubhai with the permis-
sion of the station master and at his instance, it did not amount
to-a “delivery of goods for carriage” within the meaning

~ of that expression. as used in s. 72 of the Indian Railways Act.

It ‘would only be if the goods were delivered to the adminis-

~ ration to be carried by railway that the responsibility of the

railway administration for loss, - destruction or deterioration
thereof would be that of a bailee under ss. 152 and 161 of the
Indian Contract Act, and having regard to that provision con-
tained in s. 72 of the Railways Act, Mr. Adarkar contended that

- the goods iwere.not delivered to the railway administration

" for carriage. He relied upon a decision of our appellate Court

reported in Ramchandra Natha v. G. I. P. Railway Company™
in 'support of this contention of his.  In that case the plaintiffs
had brought certain goods. to the railway premises and hand-
ed a consignment note to the clerk of the railway company.
No receipt was given as the goods were mnot -weighed and
loaded. In the meanwhile a fire broke out on the premises
and destroyed- the goods. The plaintiffs sued the "railway
company for the loss of the goods, and the lower Court held

" that the company was not liable for the loss in absence of a

rallway receipt as prov1ded for in. r. 2 framed wunder s. 47,
w (1915) 39 Bom 485
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sub-s. (1) (f), of the Railways Act. The plaintiffs applied under
the . extra-ordinary . jurisdiction under s. 115 of the Civil
Procedure Code and it “was held by the High Court that the
commencement of the liability of the company for goods deliv-

ered to be cérried under s. 72 was in no way dependent upon
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the fact of a receipt having been granted, but must be deter- pfiirs Lo,

“mined on evidence quite independently of r. 2 under s. 47 (1)
(f) of the Railways Act. Rule 2 was also challenged by the
plaintiffs and was held by the Court to be bad because it
rsought to define and by dnﬁmng changed what would other-
wise be the meaning of s. 72 of the Railways Act. In the
course of the Judgment Mr. Justice Heaton remarked (p. 489):
“A ‘delivery to be carried by rallway (within the meaning of s. 72
‘of the Railways Act) means something more than a mere depositing of
goods on the railway premises: it means some sort of acceptance by the
railway, a taking as well as a giving. When that taking occurs is. a
matter which depends on the course of business and the facts of each
* particular case; but it certainly may be completed before a raxlway
recelpt is granted »
- Mr. Justice Shah also who was a ‘member of the bench ‘observ-
ed as under (p. 491): -’ B :
" “The- dehvery contemplated by s. 72 is an actual delivery and marks
. the beginning of the Company’s fesponsibility. That delivery would no.
doubt involve not merely” the bringing of the goods on the railway pre-
: mises but acceptance thereof by the Company for the purpose of carry-
" ing the same by railway. Such acceptance, may be expressed or implied
ir a variety of ways by the usual course of business, and may be quite
independent of any receipt being granted by the Company. Of course it
will ‘depend upon the circumstances of each case and the usual course
- of business of the railway administration as to whether the goods can
be said to be delivered to be carried by railway under s. 72 of the Act.”

Mr. Adarkar laid great stress on these ' observations of
Mr. Justice Heaton and Mr. Justice Shah and contended before
us that what was done in the present case was that Chhotubhai
merely brought the goods within the station yard and stacked
the same on the down platform without  anything -more. If
that was so, there would be considerable force in this conten-
Aion of Mr. Adarkar. Mr. Adarkar, however, ignored the fact
that according to the .evidence of the station master himself
no goods could be brought within the station yard without
his consent. . That was the normal course of affairs and it

was sought to be established in the evidenice of the station

“master that the goods in fact were brought by Chhotubhai
without his permission and without his consent and authority.
As we have observed before, this was a pure embellishment

Bhagwati’
A
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1952 on the part of the statlon master. He had in fact given his
Governor Permission to Chhotubhai to bring the goods within the station
GeneraL - yard' and Chhotubhai had brought the same -within the
oF EDIA station yard with the consent and' authority of the station

Jt;l;llifm master. If the goods were thus brought within the station
‘MirLs Lo, yard with the consent and authority of the station master, the

' Bh;;;ati bringing of the goods into the' station yard and the stacking
7. thereof on the down platform was not “a mere bringing of
the goods on the railway premises or “mere ‘depositing of
the goods on the railway premises” as contemplated in the-
"above passages from the judgments of Mr, Justice Heaton and
Mr. Justice Shah. There was something more than that.
There was the permission of the station master to bring the
goods within the station yard and the goods were - brought
there with his consent and authority and stacked on the down
platform at his instance. This circumstance makes all the
difference in the present case. There was the acceptance of
the goods by the station master who was the representative.
of the railway administration, and this taking in or acceptance
of the goods was sufficient, in our opinion, to constitute the
railway administration the bailee of these goods within the

meaning of s. 72 of the Indian Railways Act.

Mr. Adarkar then relied upon a decision of the Calcutta -
High Court reported in Jalim Singh Kotary v. Secretary of
, State for India' where it was held that “delivered” in s. 72
of the Indian Railways Act refers merely to a physical event
and is a word devoid of any legal significance. He particu-
larly relied upon the observations at p. 959 where the conten-
tion of the company was dealt with by the learned Judge.

“I think it is not unreasonable that as long as the consignor’s servant
is seeing the goods through the process of booking, marking and weigh-
ing, the Railway Company should not be responsible; but that the Com-
pany should become responsible, if the booking process is interrupted
for any substantial time and the goods are left in their possession, as
in such a case they practically must be.”

The ratio decidendi of this case was that the booking process’
should commence ard until the booking process : commenced,
the goods would be in the possession of the consignor and
would not be delivered to the 'railway . administration for
carriage. We have therefore got to see what is involved in
the bookmg process. The bookingvprocess ‘consists  of. the

*)(1904) 31 Cal. 951.
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bringing of the goods within the station yard, thé weighment
and marking thereof, the preparation of the consignment note
- and the handing over of the railway receipt by the rail-
way administration to the consignor. All these would be the
steps in the booking process, but the booking process com-
~mences when the earliest act in this series is done by the con-
‘signor. In the case of the goods in question before us, the
weighment had been done already by Chhotubhai in the ginn-
_ing factory of Motiram Raghavji and the necessary marking
‘so far as the consignor himself was concerned was presum-

ably done by him'at that time. The permission of the station.

master was .then sought to bring the goods within the station
yard which having been given the goods were brought within
the station yard by Chhotubhai: In our opinion the book-

ing process thus commenced when the goods were brought

within the station yard with the consent and authority of the
~ station master and were stacked on the down platform by
Chhotubhai at the instance of .the station master. If the
booking process was interrupted thereafter by reason of the
‘non-availability of the wagons, it did not militate against the
taking in or the acceptance of the goods by the station master
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and the goods could be said to have been delivered to the

railway administration for - carriage.

Mr. Adarkar next drew our attention to the decision of the
Patna High Court reported in Hardayal Ram Dass Ray v.
Bengal and North-Western Railway." The facts of that case
were very peculiar. A certain number of bags of turmeric

~ had been left in a goods shed by the servant of the plaintiff in
the absence of the railway servants and ‘the bags were neither
marked nor weighed but the consignment notes were handed
over to the marker who was discharging the duties of the
goods clerk. The matter eame to the High Court in second
appeal and the High Court had before it the finding recorded
by the lower Court as a finding of fact that the mere accept-
fance of the consignment notes was not equivalent to accept-
ance of the goods by the company and the goods had not
been delivered to the railway company. - This finding of fact
could not be challenged in second appeal and it was on the
basis of this finding of fact that the High Court came to the
conclusion that the plaintiff was. rightly non-suited. In the
course of the judgment, however, Mr..Justice Fazal Ali, as he

™) (1929) 8 Pat. 808.
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then was, Peferred to several author1t1es and deduced hlS con-
clusion from the same in the terms following (p. 816):

“...the only general rule which may be deduced from these decisions
is that, if there is something to show that the consignor has done all -
that is possible for him to put the goods in the possession of the Rail-
way Company and that there is nothing left for him to do in that
connection, and there.is clear evidence, direct or circumstantial, that the
Railway Company has accepted the custody of the goods, the liability-
of the Railway Company as a bailee will begin to operate.” i
‘And the learned Judge then proceeded to quote the observa-
tions of Mr. Justice Heaton in Ramchandra Natha v. G. I. P.
Railway Company,” which we have quoted above. Apart
from the fact that these observations of the learned Judge
were clearly obiter, we do not see any particular reason to
quarrel with the same because in substance they were the
same as the observations of Mr. Justice Heaton in Remchandra
Natha v. G. 1. P. Railway Co." The consignor must have done
all that was possible for him to do to put the goods in posses-
sion of the railway administration and there must be nothing
left for him to do in that connection, i.e., in connection with
the putting of the goods in the possession of the railway com-
pany. Having regard: to the circumstances of the case before
us at the time’ when these goods were brought into the station
yard by Chhotubhai and stacked on the down platform at the
instance-of the station master, all that was possible for Chho-
tubhai to put the goods in the possession of the railway com-
pany was done by him. The goods had been weighed by him,
and presumably marked by him, they were brought into the
station yard and were stacked on the down platform for be-
ing loaded straight therefrom into the wagon when received
at the Kosamba station.. He also made the entry in the indent
book for the supply of wagons by the railway administration
and after that there was nothing more to be done by him until
intimation was given to "him that a wagon had actually
been -received at the Kosamba station.” Even there the only
thing which Chhotubhai was expected to do was that he should
go_to the railway station and have the goods marked by the-
railway servants and obtain the railway receipt in connection
with the goods from thém. These acts were however to be
done by him after the intimation of the arrival of the wagon
was received by him. Until then nothing further was to be
done by him and he had done all that was possible for him,
under the circumstances then obtained to put the goods in

() (1915) 39 Bom. 485.
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‘the possessmn of the rallway company.- So far as cyﬁhe railway
administration itself was concerned, there was clear" evidence
‘on the record that it had accepted the custody of the goods,
the same having been brought in with the consent and autho-
rity of the station master and having been stacked on the
down platform at his instance. All' the conditions therefore
were satisfied and the goods were in fact delivered to the’
railway administration for carriage within the meaning of
's. 72 of the Railways Act and the liability - of the railway
yeompany as bailee of the goods came into existence.

These were the. cases relied upon by Mr. Adarkar in sup-
port of his contention. Unfortunately, however, for the defen-
dant, they do not help him. Curiously enough in this decision
reported in Hardayal Ram Dass Ray v. Bengal  and North-
Western Rdilway," we find at page 815 mention of the case
of Munna Lal v. The E. I. Ry. Company.”® The reference in

. Hardayal Ram Dass Ray v. Bengal and North-Western Rail-
way is given as (1924) 82 I. C. 772. But this case.has been
referred to in a later decision of the Allahabad High Court
reported in Secretary of State for India v. Sheobhagwan Chir-
anjilal,’® and the reference there is to Munna Lal v. East
Indian Railway Company. The decision in this case as sum-
marised at page 815 of Hardayal Ram Das Ray V. Bengal and
North- Western Razlway,“’ is as follows —

“The facts .which .were found to have been proved were that certain
goods had been delivered to the Station Master to be booked, but he

being unable to book, on account of a stoppage of booking, kept the

goods on the railway premises without definitely directing the plaintiff
to ‘remove the goods or telling him in unmistakable terms that the
goods were being kept-at his own risk, though at the same time not defi-
nitely accepting the goods at the railway risk. In these circumstances it
was held that the conduct of the Station Master in retaining the goods
in the railway shed afforded satisfactory evidence that he ‘had accepted
the ballment of the goods on behalf of the Railway Company »

This case is very near to the one which we have before us.

The booking of the goods had been stopped and the goods were
Metained by the station master on the railway premises with-
out definitely directing the plaintiff to remove the goods or
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telling him that ‘the goods were being kept at his own risk.

Even in these circumstances the conduct of the station master
was held by ‘the Court to afford satisfactory evidence that the
goods had been accepted on behalf of the railway admlmst-

m (1929) 8 Pat. 808. . e1923] A. L R All. 71.
@ (1935) 58 All. 576, ,
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ration. It is in evidence in the case before us that there _was
a difficulty about obtaining wagons. The goods had, hOWever
been brought within the station yard with the consent . and
authority of the station ‘master. The station master did not
tell Chhotubhai -to remove the gopds nor did he tell him  in
any unmistakable terms that the goods were being kept on
the down platform at his own risk. The conduct of .the sta-

.tion master therefore afforded satisfactory evidence that these

goods had been accepted by him from Chhotubhai and there
was “delivery of the goods to the railway administration for
carriage” within the meaning of the expression as used in
s. 72 of the Railways Act. This decision in Munna Lal v. East
Indian Railway Company was referred to by the Allahabad
High Court in Secretary of State for India v. Sheobhagwan
Chiranjilal. The facts of that case were that a consignment
of bales of hemp was taken to a railway station and tendered
for despatch to another ‘station. It appeared that no wagon
was 1mmed1ately available for the purpose; so the consign-
ment was? with the consent and permission of an authorised
servant of the railway, deposited in the railway goods shed
and allowed to remain there, pending the arrival of a suitable
wagon. No forwarding note was tendered by the consignor,
and no receipt was granted to him by the railway. The next’
day a part of the consignment which was lying in the goods
shed was destroyed by fire caused by sparks from an engine
alighting on the hemp. It was held that in the circumstances,
the goods had been delivered to the railway within the mean-
ing of s. 149 of the Contract Act and the railway had become
a bailee in respect thereof, although neither a receipt had
been given nor a forwarding note tendered. It is not often
that one comes across an authority almost on all fours with
the case which one has to deal with. It Iis, however “very
significant to -observe that the facts of the case in Secretary
of State for India v. Sheobhagwan Chiranjilal were almost on
all fours with the facts of the case before us. The consign-
ment of these 84 bales was taken to the Kosamba railway
station and tendered for despatch to ‘/another station.” No
wagon was immediately available to.the station master at
Kosamba for the purpose and therefore the consignment was,
with the consent and permission of the -station master at
Kosamba, who was am authorised servant of the railway admini-
stration, depos1ted in the station premises and stacked on the
down platform and allowed to be left there pending the arrival
of a suitable wagon. No forwarding note was tendered
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by Chhotubhai and no receipt was granted fo . him by the
railway "administration, and within three days of the delivery
of the goods in the station yard, if not the next day as in the

Allahabad case, the conswnment which was lying in the goods

shed was destroyed by fire by a spark from an engine. Having
regard to all these circumstances, we are also of the opinion,
as the learned Judges of the Allahabad High Court were, that
the goods had been ‘delivered to the railway administration
for carriage within- the meaning of s. 149 of the Contract Act
vand the railway administration had become the bailee in res-
pect thereof.  This decision of the * Allahabad High - Court
therefore considerably helps the contention of the plaintiff that
the railway administration-'became the bailees of these 84
bales which were brought within the station yard by Chhotu-
bhai with the consent and authority of the station master and
. were stacked on the down platform at his instance.

What is “taking \in” or ° ‘acc'eptance of the goods” by the

railway administration (depends really on the facts and cir-
~ cumstances of each’ particular case, and no rigid and fast rule
~can be laid down in-that behalf. Our attention was drawn
by Mr. Adarkar to the notice Wthh was put up by the station
_ master at Kosamba exh 94, in the terms following:—

L“Al the merchants arée hereby mformed that  no.goods should be

stacked in Railway premlses unless personally ordered by the Station

Master., ‘Failing 'this if any 'goods. found stacked in railway premises
- without the knowledge of the station staff or station master they will be

solely held responsible for any damage or loss occurring to these goods

not only that but any other goods that is liable to be involved by such

unauthorised stacking in:railway premises.” '

This notice is very _suggestive. It .assumes the respon51b1htyb‘
of the railway. administration where the goods are stacked on

the railway premises under the personal orders of the station
master, though it negatives that responsibility if the goods are
found stacked in the railway premises without the knowledge
of the station staff or the station .-master. If as the case here
was, the station master, Kosamba, gave Chhotubhai permis-
7don to bring these goods into the station yard and Chhotu-
bhai brought the goods in 'the station yard with the consent
and authority of the station master and stacked them on ‘the
down platform at his: instance, the very terms of this notice
would support the plaintiff in its contention that the railway
administration undertook - the . responsibility in . connection
with these goods as bailee under s. 72 of the Railways Act.
Having regard to the observations made " above, .we have
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come ‘to the conclusion ‘that the learned Judge below was
right in *he decision which he reached, viz., that the sa1d bales
were delivered to the railway: for carriage. :

[The rest of the judgment is not material ‘to the i‘ep()rt ]'

Dixir J. [After dealing with the evidence in the case the
judgment proceeded.] On the question of law, I have little
to add. The question turns upon the meaning of the words.

“goods delivered to be carried by railway” as used in s. 72 of

the Indian Railways Act. The words “delivered to be carried” .
may be read literally, and if they are given their natural
meaning, it seems to me that in this case;the _permission of
the station master being proved, the goods were delivered to
the railway authorities within the meaning of the section. As
to what constitutes “delivery” must depend on the facts of
each case. It was pointed out by Mr. Justice Heaton in

-Ramchandra Natha v. G. I. P. Railway Company'™ that there

must be something more than a mere depositing of goods on
the railway premises and that there must be -some sort of
acceptance on the part of the railway for a taking as well as
a giving. In the nature of things, when the goods are deliver-
ed to be carried, some interval of time must elapse between -
the receipt of the goods and their departure. Sometimes the
period may be considerable. It seems to me that in such cases
when once the goods are given into the possession of the rail-
way authorities, the delivery must be taken to be complete as

. the period of the transit may" be preceded by the custody of

the goods with the authorities. In this particular case, on the
evidence, it is clear that the goods were brought on the down
platform. of the station with the permission of the station
master, a consignment note was made, and an entry in the
indent book was also made, wagons were sanctioned but the
wagons were not immediately available. It seems to me,
therefore, that on these facts, it is clear that the goods were

“delivered to-be carried” within the meaning of s. 72 of the

Railways Act. The view which I take seems to be in accord
with the decision of this Court in Narsinggirji Mafg. Co. v.”
G. 1. P. Railway.” In that case the goods were brought to
the Sholapur railway - station. The goods were taken into the
goods yard, they were weighed and given marked numbers,

and there was also a consignment note. It was argued that
there was no delivery. But the Court rejected the argument.

The only difference between the present case and the case

™ (1915) 39 Bom, 485. | (1918) 21 Bom. L. R. 406,
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just cited is that in that case the goods were weighed. In this
particular case the evidence is that the goods had been already.
weighed in the premises of the ginning factory of Motiram

Raghavji. It is possible that the station master was told that ,

‘the goods had been weighed, and that fact may have been
accepted by the station master. Mr. Adarkar contended that
unless there is something more than a mere possession of the
goods by the railway authorities the delivery cannot be said
P ;‘o be complete, but I am unable to accept this argument. As
T'said, it is possible to read the words, “goods delivered to be
carried” according to their natural meaning. If the natural
meaning is given to these words, Mr. Adarkar has clearly no
case. On the other hand, if something more must happen
before the delivery can be. legally constituted, then in that
event, the evidence is clear in this case, I think, which goes to
show that the goods were taken charge of by the railway
authorities, that the consignment note was made, that an in-
dent entry was made, that the wagons were sanctioned, but
that the goods could not be despatched for want of wagons.
It seems to me, therefore, that there was in this case a “deli-
very” within the meaning of s. 72 of the Railways Act.

I agree, therefore, with the order proposed by my learned
brother.

M. W. P.

APPELLATE CIVIL

Before Mr. Justice Rajadhyaksha and Mr. Justice Vyas.

JIBHAOO HARISING RAJPUT (ORIGINAL CREDITOR), PETITIONER .
- AJABSING FAKIRA RAJPUT (ORIGINAL DEBTOR), OPPONENT.*

Bombay Agricultural . Debtors Relief Act (Bom. XXVIII of 1947),
8. 24 (1)—Invalid oral sale—Sale alleged to be in nature of mortgage—
;ﬁ?ower of Debt Adjustment Court to inquire into nature of transaction
" and give relief—*“Transfer,” meaning of-——Whether includes inopera-
tive sale—Chuarge. for purchase money—Charge if lost by delivery
of possession to creditor——T'ransfer of Property Act (IV of 1882), s. 55
6y (b). )
The word “transfer” in sub -s. (1) of s. 24 of the Bombay Agricultural
Debtors Relief Act, 1947, means a transfer which is ex facie valid. Hence

*Clvxl ‘Revision Apphcatmn No. 135 of 1951 (WIth C. R. A. No. 374 of
1951).
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Appeal partly allowed.
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