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s 24 (2) does not apply to the case of the assessee. Turning to

s. 42 (1), once the statutory agent is assessed to tax.in respect
of the income of the foreign principal, the statutory agent is to
- be deemed to be for all the purposes of this Act the assessee in
respect of such income-tax. One of the purposes of the Act is to
allow the assessee a set off under s.24 under given circumstances.

Therefore, if the statutory agent is an assessee, he has the same

right.as any other assessee under the Act. There seems to be no
reason why the assessee should be deprlved of his right to set
v)ﬂﬁf under s. 24 . N

The answer to questlon 1 will therefore be in the affirmative
in the first part. Question 2 in the affirmative. Question 3 in the
affirmative to the extent of loss being apportroned under
s. 42 (3). L

No order as to costs.’ o -

Attorney for apphcantS' S. P. Mehta.

Attorney for Comm1ssmner N. K. Pemgam

Answer accordmgly
. A, J. P,
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Order, 1947, goods originally belonging to the Government of -India found -

lying on August 15, 1947 at a place which formed part of’ the Dominion
of Pakistan fell under the control of that Dominion and ‘that Dominion

‘was entltled to exerc1se r1gh’cs ‘of ownershlp wrth regard to such goods

*0, C. 4. Appeal No. 60 of 1951, Suxt No. 635 of 1950..
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1952 Therefore, th8 liability in respect of a contract with respect to those
i goods made with the Government of India prior to the partition of
UN'fg‘bf or India (that is, August 15, 1947) also devolved upon the Dominion of
Inpia . Pakistan and any right that a citizen of India had in respect of such a
contract could only be asserted against the Dominion of Pakistan and

v.
CHINUBHAI not against the Union of India.

JESHING- ) ’
BleI Held, therefore, that although the plaintiffs had contracted with the
Government of India to purchase the goods and had paid the. price

thereof to the Government of India prior to partition, nevertheless their
‘rights under the contract in respect of those goods could only be en-
forced against the Dominion of Pakistan if it was found as a matter of-
fact that those goods were lying in the Dominion of Pakistan on

August 15, 1947. .
The respondent firm was doing business in Baroda. On March -
10, 1947 (i.e. prior to'the partition of India) he contracted ' to
purchase from the Government of India certain quantities of
longcloth which were lying at the Ordnance Parachute Factory
in Lahore.
 Under the contract the goods sold had to be stamped and the
stock had to be removed within 21 days of the stamping thereof.

The firm paid the purchase price of Rs. 34,758-15-5. Through
‘no fault of the firm the goods could not be stamped at Lahore
because of the serious communal situation that prevailed in
Lahore in August 1947. The goods, therefere, could not be taken
delivery of by the firm.

On August 15, 1947, came the partition of India.

After some correspondence the firm filed this suit claiming
Rs. 34,758-15-5 from the Unién of India as damages for breach
of the contract or in the alternative as moneys had and rece1v-
ed by the Union of India. ,

The suit was heard by Coyajee J. who decreed the suit and
gave judgment. as follows

Covasee J.—Mr. Vakeel on behalf of the défendant referred
me first to s. 9 of the Indian Independence Act, 1947. It is neces+
sary to refer to this section because under this section the Indian’,
Independence (Rights, Property and Liabilities) Order, 1947,
was promulgated and it is contended on behalf of the defend-
ant that under this Order the liability of the Government of
India ceased and the liability of the Government of Pakistan
arose as far the plaintiffs’ claim was concerned. It must be
noted that the defendant has taken the price of the goods and
has refused to refund the price.” It is contended that after the
partition of India on August 15, 1947, the liability to refund
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this amount which the Government of India took and retained
with them. was of the Government of Pakistan,"because the
goods remained at Lahore, which place happened to be in the
region of Pakistan as from August 15, 1947. Thls Order of 1947
has to be read as a whole to see the objects and reasons for
which it was passed -and art. 3. thereof is. an important
article. It says ithat the provisions of this Order relate to the
_initial distribution of rights, property - .and liabilities con-
sequential on the setting up of -ithe;Dominions of India and
Pakistan. It thereafter deals with certain matters in connec-
tion  with- .land, goods; and contracts. But it is important to
note that the “initial” distribution of rights, etc., under this
Order is made subject to any-agreement between the two
Dominions or Provinces, concerned and to any award that may
be made by the Arbitral Tribunal, which is set up under the
Act. In other words the land, goods, and contracts that were
vested in the Governor-General prior to August 15, 1947, were
to be divided in the manner set out in this Order. So that under
art. 4 all land which immediately before August 15, 1947, was
vested in His Majesty for the purposes of the Governor-General
in Council shall on that day be divided into, namely, land
situate in India to be under the control -of the Dominion of
India and land situate, in Pakistan to be under the control of
the Dominion of Pakistan. Under art. 6 the provisions of art. 4
of this Order shall also appIy in relation to all goods, coins,
bank notes and currency ‘notes. But the important article on
which the defendant rehes is ‘art’.‘ 8‘,' sub-s. (1), which is as
follows: — o ’

“8 (1). Any contract’ made on behalf of the Governor-General 1n
Council before the appomted day shall, as from that day,

(@) if the contract is for purposes which as from ° that day are
exclusively purposes of the Dominion of Pakistan, be deemed to have
been made on behalf of the Dominion of Paklstan instead of the
Governor-General in Council;: and . :

(b) in any other case, be deemed to have been made .onbehalf of the
! Dominion of India instead of the Governor-General in Council;
and all rights and liabilities which:have ‘accrued or may: accrue under
any such contract shall, to the extent to which they would have been
rights or liabilities of the Governor-Géneral  in Council, be rights or
liabilities, of the YDommxon of Paklstan or the Dominion of Indla, as the

case may be

'Now, it is argued that by this artlcle where the contract is
‘made by the Governor-General in- Council before August 15,
1947, if the.contract is for the “purposes” which as from that
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day are éXclug,ively purposes of the Dominion of Pakistan, it
shall be deemed to have been made on behalf of the Dominion
of Pakistan. It is argued from this that the contract was for
sale of goods situate at Lahore  before the appointed day,
namely, August 15, 1947, and that subsequent: to the appointed
day the goods fell within the territory of Paklstan and there-
fore the contract had to be performed after the' appointed day
by the Dominion of Pakistan. This entirely denudes the word
“purposes” of its meaning. Could it be said that this contract is
from that day for the purposes of Pakistan? It was a sale of
goods to a.citizen of India by the Government of India. The
price of goods was paid to the Government. of India, the con-
tract'was to be performed as between the Government of India
and a citizen of India, and how it could be a contract which is
one for purposes "which as from that ‘day are “exclusively pur-
poses” of the Dominion of Pakistan' is beyond my comprehen-
sion. Tt will be seen that after sub-cl. (a), cl. (b) speaks that
in any other case it shall be deemed to have been made on
behalf of the Dominion of India instead of the Governor-
General in Counc11

Artlcle 10 has been brought into- discussion also for the pur—‘

poses . of throwmg light on art. 8.

All this argument has nd direct connection with the scheme
of the Act nor with the main quéstion' whether this Act or
Order affects the rights of third parties. On a reading of these
different articles of the Order, it is clear that the Order is only
for the initial distribution of rights, property and liabilities con-

“sequential on the setting up of the Dominions of India and

Pakistan as between the two Dominions and on that day there
could be only two purposes contemplated by the Order, namely,
purposes for the Dominion of India and the Dominion of Pakis-
tan which were to come into being as from August 15, 1947. Not
only is the Order itself subject to any agreement between. the
two Dominions but further. in the event of there being no.
agreement subject to any award that may be made by the Arbi-
tral Tribunal, set up under the Order. It is contended by Mr.
Vakee_l that on a proper readmg of art. 8, it clearly and directly
in terms affects the rights of third parties,' I may say that
putting this Order as it must be put on the same footing as a
statute, it would be doing violence to every canon of interpre--
tation, if one were to accept that by implication the Legisla-
ture has gone to the extent of depriving third parties of their
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rlghts ‘as there is no express leglslatlon destroying suah rights. 1952
But in my opinion not only are there no express terms to this  pgg
“effect but even by implication the rights of third parties are UNioN oF

nowhere referred to as appear.ng clearly from the scheme of Ignm';"
the Order and the language used, because it is ‘a‘ division of CHINUBHAL"

" property, right and liabilities as between the Dominion of India JEiﬁﬁG' "

-and the Dominion of Pakistan. In these circumstances on a ' —— "

. . - Chagla -
proper construction of articles placed before me,-I have come “¢°7
to the conclusion that the contractual right of the plaintiffs as
‘agamst the Government of India is in no wise affected by the
Indlan Independence (Rights, Propertles and L1ab1ht1es) Order,
1947,

The defendant appealed.

. M. C. Setalvad, Attorney General with G. N. Joshz, for the.
appellant : , . :

Sir Jamshedji Kanga ‘with M. L. Maneksha and P N. Bhag-
wati, for the respondents

CHAGLA C. J -—-ThlS appeal raises a very short questlon as to-
the liability of the Union of India to discharge a liability aris--
ing under a contract which was entered into prior to partition
and in respect of goods which according to the Union of India
belonged to Pakistan on the appointed day, viz., August 15,
_ 1947. In March 1947 the Government of India had certain
quantities of longcloth for: sale as disposal of surplus stock, and
these  goods were lying at the Ordnance Parachute Factory in
Lahore. These goods were purchased by the plaintiffs, who are’
residents of Baroda, by three sale notes executed on March 10, -
1947. Under these sale notes the plaintiffs had to pay a sum of
Rs. 34,758-15-5. The contract contained in these sale notes pro-
vided that the goods sold had to be stamped for 'which certain
charges had to be paid by the purchaser and that the stock had

" to be removed within 21 days of the stamping of these goods.:
The evidence shows, and the finding of the learned ‘Judge is
E’é&g;) to the same effect which has not been: challenged by- the:
Attorney General in this appeal, that through no fault of the
-plaintiffs: the .goods could not be stamped at Lahore bécause of
‘the serious-communal- situation that prevailed in Lahore'in the:
.month of August 1947. The evidence also shows that a ‘repre-
sentative of the plaintiffs and of the' Textile Commissioner: in’
Bombay did see the goods in Lahore on August 10, 1947, but
on that day nothing could be done and the goods could:not be
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- stamped partly because of the communal troubles and also be-

cause no labour was available due to the serious situation pre-
vailing in Lahore. Thereafter came partition on August, 15,
1947, and ultimately the goods were never stamped and never
delivered to the plaintiffs, The plaintiffs paid the full price in
respect of these goods including the stamping charges to- the -
Government of India prier to. August 15, 1947.

On September 26, 1947, the plaintiffs wrote to the Textile
Commissioner, Bombay, drawing his attention to the abnormat

'situation prevailing in Lahore and asking him to bring the’

stock lying at Lahore to Bombay where delivery could be taken
by them, or in the alternative to give them other materials in
place of the materials purchased by them under the contract.
Two reminders were sent by the plaintiffs to this letter and
ultimately on October 30, 1947, the Textile Commissioner in-
formed the plaintiffs that all outstanding actions on the con- -
tract for the sale of surplus would be performed by the Govern-
ment of the Dominion in whose territory the stores were situat-
ed at the time of sale, viz., the Dominion of Pakistan. On Novem-
ber 11, 1947, the plaintiffs informed the Textile Commissioner
that he should either make arrangements to bring the goods
tc Bombay or, if that was not possible, the contract might be
treated as having terminated and the moneys paid by the plain-
tiffs should be returned fo them. The Textile Commissioner re-
plied to. this letter on November 28, 1947, pointing out that the
decision communicated by him on October 30, 1947, was arrived
at a very high level by the parties' constituting the then Govern-
ment of India and it was not possible to do anything further
in the matter. The plaintiffs thereupon approached the Govern-
ment of Pakistan and on November 5, 1948, the Textile Com-

‘missioner for Pakistan informed the plaintiffs that the sale

notes in question had been cancelled as the stores were not
available. With regard to the refund of the money the plaintiff
were -asked to refer to the Textile Commissioner, Government
of India, Bombay. On November 16, 1948, the plaintiffs ap-
proached the Government of India pointing out that the refund
of the moneys had long been delayed and asking them to expe-
dite the matter. On January 21, 1949, the Deputy Assistant Di-
rector of the Government of India informed the plaintiffs that

‘the question of the refund had been referred to the Ministry in

New Delhi along with other similar cases, and unless and until
a decision was arrived at by the Ministry no action could be



Bom BOMBAY SERIES 193

taken On January 25, 1949, the Deputy Assistant Director in-
formed the plaintiffs that in accordance with the press note, a

copy of which was annexed, the plaintiffs were asked to inti-
mate to the Government of Pakistan immediately their option
in terms of the press note, and the option which the plaintiffs
had to exercise in terms of the press note was that the plain-
tiffs had either to take delivery of the stores lying in the Domi-
nion of Pakistan -before February 28, 1949, or ask for the .
canceHatlon of the sale. Acting in pursuance to this press note,
xhe plaintiffs wrote to the Textile Commissioner of Pakistan on
February 7, 1949, cancelling the sale notes and asking the
Government of Pakistan to remit to them the amounts paid
by them under the contract. As the plaintiffs did not hear
anything from the Pakistan Textile Commissioner, they again
approached the Textile Commissioner, Bombay, on April 2, 1949,
asking him to do the needful in the matter and to get the
refund of the amount expedited. On August 6, .1949, the
plaintiffs again wrote to the Textile .Commissioner, Govern-
ment of Pakistan, referring to the telegram that ‘they .had
received to the effect that they should sumbit the original
~documents in connection with the sale of the surplus goods by
the Government of India to them, and that in answer to that
telegram they were forwarding the original documents. On
August 18, 1949, as they had received no redress from the
Textile Commissioner, Pakistan, they wrote to the . Textile
Commissioner, Government of India, calling upon him to take
immediate steps to either compel the Pakistan authorities to
refund the amount or in the alternative to request him - to
refund the amount to them without any further delay. On
December 21, 1949, the Assistant Secretary to thé Govern-

ment of India pointed out to the plaintiffs that under the Inter-

Dominion Agreement it was the liability of the Government of
Pakistan to refund the money to them and they should continue
reminding the Government of Pakistan to that effect. He fur-
ther pointed out that the Government of India had already in-
formed the Government of Pakistan that they should pay this
amount, not only to the plaintiffs but to all other parties simi-
larly situated, but nothing had so far been done and pending
final settlement the Government of India regretted that no ac-
tion could be taken by that Government. .As the plaintiffs nei-
ther received the amount which they had paid under the con-
tract either from the Government of Pakistan or from the

Government of India, they ultimately filed thlS suit on May 4,

1950.
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1952 - The plaintiffs * claimed the amount of Rs. 34,758-15-5 as
- rue -damages suffered by them for breach of contract by the defend-
UNION. OF gnt or'in the alternative as moneys due by them on failure of
InpIA . . . . .

p... consideration or in any event as moneys had and received by
C}‘g}‘{’g‘g the defendant. At the trial before the learned Judge below
pHar.  various issues were raised. It was contended by the defendant
Chagl . that'the plaintiffs were not ready and willing to perform their
C.J.  part-of the contract, that the defendant had not committed any
breach of ‘the contract, and also that there was no failure of
consideration as alleged by the plaintiffs. On all these issues

the learned Judge found in favour of the plaintiffs. Various
_legal issues were also raised, as we shall presently point out,.
and on those issues also the learned Judge held in favour of the -
plaintiffs. Ultimately the learned Judge passed a decree in fav- -

our ‘'of the plaintiffs as prayed. It is from that dec¢ree that this:

appeal has been preferred, and before us the learned Attorney
General has. not contested the findings of the learned Judge on

the issues of fact. Even on the questions of law it was urged

before the learned Judge that the notice given by the plaintiffs
under's. 80 of the Civil Procedure Code was not a proper notice.
inasmush as it did not comply with the mandatory provisions -

of the section. The learned Judge held that the notice substan-

tially complied with' the provisions of s. 80 and in any event-

the notice had been waived by the defendant. This contention

also ‘which was raised in-the lower Court has not been persisted -
in by the ‘Attorney General before us. The only point that has
been ‘urged by the Attorney Genergl is that under the, Indian
Independence (Rights, Properties and Liabilities). . Order = of -

1947, any liability arising under the contract in suit had to be
discharged by the Government of Pakistan and that the Union

of India was not liable in respect of any such liability, and
therefore according to’ the Attorney General assuming all the
facts in favour ‘of the plaintiffs, ‘even so in law the plaintiffs
could not sue the Union of India and could not abtain any
relief against the Union of India. Therefore, it is only this short
contention of the Attorney General that remains to be consuier- ‘

ed in this appeal. - o
Now, in order to appreciate the point urged before us by the -
Attorney General, in the first instance we have got to look at
the Independence Act.. Section 9 of that Act provides thatthe
GoVernor General - shall by " order make such provision as
appears to him to be necessary or expedlent and we’ are here

concerned with sub-cl. (b)
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“for dividing bétwe_en the new Dominions and between the new

‘Provinces, to be constituted under this Act, the powers, rights, propérty, -
duties and liabilities of the Governor General in Council or, as the case "
may- be, of the relevant Provinces which, under thls Act, are to-cease to_

.exist.”

The object of ‘enacting this sectmn 1s clear On August 15 1947 ‘
undivided India was to be split up, into two Dominions and pro-
vision had to be made for dividing between the two Dominions..
the rights, property, assets and liabilities which belonged to

+ uvnited India and which had now to be shared and distributed
between the two, new Dominions which were being set up. It is
-significant to note that 5. 9 (b) refers not merely’ to powers
" rights, property and duties of the Governor-General in Council,
but also his liabilities. Pursuant to this section an order was
passed which is known as the Indian Independence (Rights,
Property and Liabilities) Order, 1947, and it is this Order that
falls to be interpreted at our hands. Article 3 of this Order pro-
-vides that the provisions of this Order relate to the initial dis-
tribution of rights, property and liabilities consequential on the
sétting up of the Dominions of India and Pakistan and shall
have effect subject to any agreement between the two Domi-
nions or the provinceg concerned and to any award that may be
made by the Arbitral Tribunal. Therefore, it is clear that this
Order provided for distribution of rights, property and liabilities
‘subject to the provision being modified or altered by any sub-
sequent agreement between the two Dominions and subJect to
any award that may be made by the Arbitral Tribunal which
was to be set up in accordance with the Arbitral Tribunal Order
“of 1947. Tt is in this sense that the expression “initial” is used
ir. art. 3. What was in contemplation was that although this
Order would make arrangements for distribution of rights, pro-

“ perty and liabilities which were necessary in view of the sett-

ing up of the Dominions of India and Pakistan, the arrange-
ments made may not be final, they were only initial, and ulti-
mately these arrangements might be miodified or altered by any
agreement between the two Dominions or any award to be
made by the Arbitral Tribunal. Sub-clause (3) of art. 3 provid-
ed that the powers of control over property conferred upon
each of the Dominions by this - Order shall include all the
~ powers of use, consumption, management and disposition inci-
dental to ownership. Therefore, the control over property which
was conferred upon the two Dominions by this Order was of
such a nature as exercisable by the owner of a property. Article
4 dealt with land and it provided that all land “which
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immediately before the appointed day is vested in His
Majesty for the purposes of the Governor General in Council
shall on that day—(a) in the case of land situated in India or
in the tribal area on the borders of India, be under the control
of the Dominion of India, (b) in the case of land situated in
Pakistan or in the tribal areas on the borders of Pakistan, be
under the control of the Dominion of Pakistan. Therefore, as far
as land was concerned, the method adopted for division and dis-
tribution was tlear and simple. Land which was in Pakistan;
went td that Dominion and land which was in Dominion
of India went to the Dominion of India. Then art. 6 applied the
provisions of art. 4 and art. 5, which deals with the two pro-
vinces of East and West Bengal, to goods, coins, bank notes and
currency notes, and it provided that these articles shall apply
in relation to all goods, coins, bank notes and currency notes
which immediately before the appointed day are vested in His
Majesty for the purposes of the Governor General in Council
or of a province as they apply in relatipn to land so vested.
Therefore, reading arts. 4 and 6 with which we are concerned,
if goods, coins, bank notes and currency notes were situated in
India or in the tribal areas on the borders of India, they were

“to fall under the control of the Dominlon of India, and control
‘meant by reason of art. 3 (3) that the Dominion of India,

had all the powers with regard to those goods which go with
ownership. Articles 4 and 6 having dealt with land and goods,
art. 8 dealt with contracts, and art. 8 (1) provided:

“Any contract made on behalf of the Governor General in Council
before the appointed day shall, as from that day,—

(a) if the contract is for purposes which as from that day are
exclusively purposes of the Dominion of Pakistan, be deemed to have
been made on behalf of the Dominion of Pakistan instead of the
Governor-General in Council; and '

(b) in any-other case, be deemed to have been made on behalf of the
Dominion of India instead of the Governor-General in Council;

and all rights and liabilities which have aécrued or may accrue under
any such contract shall, to the extent to which they would have beery
rights -or liabilities of the Governor-General in Council, be rights or
liabilities the Dominion of Pakistan or the Dominion of India, as the
case way be.” . o ;

Therefore, art. 8 (I) deals with contracts which were entered
into on behalf of the Governor-General in Council before
August 15, 1947, and the provision was that if the contract was
exclusively for the purposes of the Dominion of. Pakistan, then
the contract was deemed to have been made on behalf of the
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Dominion of Pakistan. Therefore, it is clear that although in
fact the Governor-General in Council might have entered into
a contract with a citizen of India and although he may -have

undertaken liabilities under that contract and although certain’

rights might accrue to the citizen under that contract, .if the

contract was found to be on August 15, 1947, ex'clusively for -

- the purposes of Pakistan, then the contract was deemed to be
a contract made by the Dominion of Pakistan. Therefore, the
l‘)&actual making of the contract by the Governor-General in Coun-

“cil prior to August 15, 1947, was immaterial. What was material
was whether on August 15, 1947, it could be considered that
the contract was for the purposes of the Dominion of Pakistan.
If it was for the purposes of the Dominion of Pakistan, then it
became a contract made by the Dominion of Pakistan and all
rights and liabilities which might have accrued or which may
accrue in future in respect of such contract would accrue to the
Dominion of Pakistan again notwithstanding the fact that the
contract- was originally entered into by the Governor General
in Council. Therefore, art. 8 provided for a method of dividing
contractual rights and liabilities which were entered into on
behalf of undivided India by the Governor-General in Council
-prior to August 15, 1947, and the line of demarcation which was
indicated by art. 8 was to consider whether a particular con-
tract was for the purposes of the new Dominion of Pakistan, in
which case the rights and liabilities fell to the share of that
Dominion, and in all other cases it fell to the share of the Domi-
nion of India. "

Now, the view “has been taken by the learned Judge that
under art. 8 (1) the rights of third parties have not been affected
or interfered with. The learned Judge takes the view that
although this Order might determine the rights of the two
Dominions inter se, it cannot affect the rights of third parties
because according to him there is no express legislation affect-
ing the rights of third parties. With very great respect to the

ylearned Judge, it is difficult to understand how it is possible
tc take the view that this Order which deals with contractual

rights and liabilities did not seek to affect or modify the rights

of third parties. In every case where the Governor General in
Council before partition had entered into a contract with an
Indian subject, rights of third parties were bound to be involv-
ed; liabilities would accrue to the Government under the con-
tract; rights would accrue to the subject under the contract;
and it was in order to deal with these rights and these liabilities
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that provision was made by the Order which we are ‘consider-

ing. If rights of third parties were not to be affected at all, then
ne question could have arisen of making any distribution or
division with regard to contractual rights and liabilities. Sir
Jamshedji also has suggested that there is an assignment of
liability by one State in favour of the other without extinguish-

" 'ing ‘the liability of the original contracting party, and Sir Jam-
- shedji says that no novatio can be deemed to have been brought

about by reason of this Order. Sir Jamshedji is perfectly ri-gbt
‘that if we were déaling with private parties negotiating with
regard to their prwate rights, then no novatio can be brought
about unless all the three parties to the novatio agree to the
substitution of .the new contract. But we are not dealing here
with private parties or with private rights. We are dealing
~with legislation, and it cannot be disputed that a law can des-
‘troy private rights and can interfere with contractual rights
also. It is true that the Court would be reluctant - to assume

‘that a Legislature would interfere with contractual rights or

‘with private rights. But if the language used by the Leglslature

.is clear and explicit, theré is no difficulty in giving effect to

that language. In our opinion, it is impossible in this case to
suggest that the effect of the Order we are considering was not

-to interfere with the rights of private parties. Sir Jamshedji

says that his clients entered into a contract with undivided
India and undivided India undertook the liability under - the

“contract. According to him it is not open to the Dominion of

India to say that although undivided India undertook the lia-
bility, only the Dominion of Pakistan should now discharge
that liability. We have every sympathy for that contention, but

“the Indian Independence (Rights, Property and Liabilities)
-Order makes it perfectly clear that the liabilities which origi-
_nally belonged to undivided Indla and which had to be dis-
‘charged by the Governor-General in Council should no 1onger
'be discharged by undivided India’ because unfortunately un-

divided India ceased to exist. Therefore, arrangement had to Y’

“made as to how these liabilities had to be discharged between

‘the two new Dominions which came into existence on August
‘15, 1947, and the arrangement was as laid down in the Indian
Independence (Rights, Property and Liabilities) Order, 1947,

There is a further and very clear indication that the rights of
third parties were inténded to be affected and that is ‘to be

found in art 12 of the Order Whlch prov1des

“(1) Where 1mmed1ately ‘before the appomted day the Governor
General in Council is a party to any legal proceedings with respect to
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any property, rights or liabilities transferred by this Order, the Domi-

nion which succeeds to the property, rights or liabilities if accordance
with the provisions of this Order shall be deemed to be substituted for -

~ the Governor General in- Council as a party to those proceedings, and
the proceedmgs may contmue accordmgly

, Therefore, this article deals with a case where a suit has already ‘
been instituted- against the Governor-General in Council who
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‘was liable before ‘August 15, 1947, but on August 15 that liabi- ~¢°9

lity either devolved upon one Dominion or the other, and that
ominion upon which the liability devolved in accordance with
~ #his Order had to be substituted for the Governor-General in
Council and the proceedings had to continue against that, parti-
cular Dominion. Therefore, art.- 12 makes it abundantly clear
" that after August 15, 1947, the liability no loriger was upon
both the Dominions as representing undivided India of ‘old, but
the liability was upon one or the other Dominion, and that
liability had to be gathered from the provisions of ‘this Order.
Therefore, it is clear that by the very enactment of art. 12 the
rights of private parties were seriously affected because they
_could no longer hold the whole of undivided India liable. Their
right was limited and restricted to lookmg to one or the other
Dominion only

But the more 1nterest1ng and 1rnportant guestion which -has
‘been debated at the bar. is, what is the proper meaning to give
‘to the expression ‘‘a contrect‘for the exclusive purposes of the
Dominion of Pakistan.” It is conceded by the Attorney :General
that it is only if this particular contract is held to be for.the
exclusive purpose of Pakistan that the Union of . India . can
succeed in-the contention. it has put forward, viz. that: under
this Order the liability has devolved upon “the Dominion of
' Pakistan and the Union of India is no longer liable. - We have
‘to construe the. expression “a contract exclusively - for = the
purposes of the Dominion of Pakistan” with reference to the
facts in this particular case. The fact on which the Union of

India relied in order to put forward this contention was; that

the goods covered - by the contract were on August 15, 1947
llylng'at Lahore, and what has been pressed - upon hs by the
Attorney General is that if the goods Were lying at Lahore on
August 15, 1947, then the contract in- respect of these goods
‘must be a contract for the exclusive ‘purposes of ‘the Dorninion
of Pakistan. Let us examine this argument.’ If ‘the goods were
‘lying at Lahore on August 15, 1947, then ' undoubtedly by
reason of art. 6 the ‘goods “would be under the control of the

Lino~ILR 24
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'Dominion® of Pakistan and the control contemplated by that

-article as already explained would be the control that an owner

Unton or would have over goods belonging to him. Therefore, we have
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Can it be said that a contract in respect of goods belonging to
the Dominion of Pakistan is a contract for the exclusive
purposes of that Dominion:? It is clear from the language used
in art. 8 that the test to be applied with regard to this contract
.is not whether the contract was for the purposes of the Dorivi
‘nion of Pakistan at the date ‘when it was made. Ex hypothesi
that test is clearly inapplicable. All contracts contemplated by
art. 8 must be. contracts which when made were made by

‘undivided India by the Governor-General in Council. The test
‘that must be applied is an artificial test and the test may be

either if the contract had been entered into on August 18, 1947,
~whether it would have been a:contract for the purposes of -the
Dominion of Pakistan, or, if the Dorninion of Pakistan had
been in existence when the contract was entered into, whether
1t would have been a contract for the purposes of Pakistan. It
is difficult for us to understand how it is possible to argue
that when a State or a Dominion enters into a contract in

‘respect of property or goods belonging to it, it is not a contract

for the purposes of that State or Dominion. Sir Jamshedji
contends ‘that “for the purposes” imust be construed to mean
“a contract which enures for the benefit of a particular Domi-
nion”. In our opinion that is not at all the proper test. Once
it is: conceded that property belongs to a particular State or
‘Dominion and the State or the Dominion enters into a contract

‘with a third party in respect of that property or goods, then

the contract in its very nature is for the purposes of that State
or Dominion. Article 8 introduces a legal fiction and converts
by that legal fiction a contract which was orginally. entered
1nto by the Governor-General in Council to a contract for the
purposes of one Dominion or the other.

It is 1nterest1ng to look at the Government of India Act. Whlch
‘was. undoubtedly -before the draftsman of the Independence
Act and we have similar language used in s. 175 'of that Act.
‘The draftsman of the Government of India Act also had a simi-
-lar problem to face as the draftsman. of the Independence Act.
_#is it is well known, the Government of India Act, 1935, sought
10 set up a Federatmn and various Provmces in India as con-
stituent units, and the problem that the draftsman of the Act
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of 1935 had to face and surmount was to divide property and
assets which originally belonged to the Government of India as
a unit between the Federation and the Provinces, and-turning
to s. 175 find that it was provided that :

“The executive authority of the Federation and of a Province shall

extend to the grant, sale, disposition or mortgage of any property vested ~°

in His Majesty for the purposes of the Government of the Federation or

of the Province, as the case may be, and to the purchase or dcquisition

of property on behalf of His Majesty for those purposes respectively,
by -and to the making of contracts.”

Therefore, there also the property which was originally vested

in His Majesty had to, be distributed between the Federation

and the Provirices from the point of view of the purposes for -

which the property was meant, either for the purposes of the
Federation or for the purposes of the Province. Similarly under
the Independence Act all property, immoveable or moveable,
was distributed between the two Dominions and the contracts
relating to these properties were also divided in a similar Way,
and therefore when art. 8 refers to “purposes of the Dominion,”
the expression i$ used in a very wide connotation and not in a
narrow restricted sense as suggested by Sir Jamshedji.

Therefore, in our opinion, on a true. construction both of the
Independence Act and the Indian Independence (Rights, Pro-
perty and Liabilities) Order, it is clear. that when it is found
that there were goods originally belonging to the Government
of India lying at a place which formed part of the Dominion of
Pakistan on August 15, 1947, those goods fell under the control
of that Dominion and that Dominion was entitled to exercise
rights of ownership with regard to those goods, and it is equally
clear that when a contract had been entered into with respect
to those goods "prior to August 15,;.1947, all liability in respect of
that contract devolved upon the Dominion of Pakistan, and any
rights that a citizen in India had in respect of that contract
ycould only be asserted against the Dominion of Pakistan and
not against the Union of India. If that be the true position, then
in respect of these goods which were the subject-matter of the
contract, if they were lying in Lahore on August 15, 1947, then
the rights of the plaintiffs under these contracts could only be
litigated against the Dominion of Pakistan and not the Union
of India. The claim of the plaintiffs is founded. upon the con-
tract, the claim ‘that they make is under the contract, and the
liability. of the other contracting party is also uhder the con-
tract. Before August 15, 1947, it would have been the Govern-
ment of India as it was then constituted which would have



132 INDIAN LAW REPORTS  [1953]

1952
" Tue
UNION OF
INpIA

B v.
CHINUBHAI
JESHING-.
BHAI
" Chagla
C.J.

been liable» to make good to the plaintiffs the money which -
they had paid under the contract. After August 15, 1947, if the
goods which the Government had to deliver to the plaintiffs
were in Pakistan, then by the legal fiction evolved by
art. 8 (1) (a) of the Order it is the Dommlon of Paklstan that
has to discharge that liability.’

Now, a difficulty has arisen in this case by reason of the fact

that-the true legal position was not properly appreciated in the -

Court below. As I have pointed out, there is a specific averment
in the written statement of the Union that the goods covered

by the contract were lying at Lahore on August 15, 1947. The
' nnportance of this averment will be realised in view of what

we have just stated The whole argument of the Attorney
General before us has proceeded on, the assumption  that
because the goods were lying in Lahore on August 15, 1947, by

‘reason of art. 4 they. fell under the control of the Dominion

of Pakistan, and by reason of art. 8 the Dominion of Pakistan
became liable in respect of any amount due by the
plaintiffs under that contract. Although this avernment was

~made in the written statement, no issue -was raised in the

Court “below. The only evidence on the record to which our
attention has been drawn is an admission made by the Attorney
General on which he relies and that is to be found in a letter
written by the plaintiffs on October - 17, 1947. In that letter

‘the plaintiffs wrote to the Textile Commissioner of Bombay that

“as. the goods of the abovementioned sale note are”lying at Lahore
where, on . account of the circumstances prevailing at present delivery
cannot be had requested you in our said previous communication kindly
to bring the goods of the said sale note to Bombay where we have

delivery thereof or in the alternative' to grant us other goods instead.”

The Attorney General wants us to read this admission coupled

~with the oral evidence given in the Court below and that is that
~on August 10, 1947, a representatwe of the Textile Commissioner

and the plaintiffs saw ‘the goods in Lahore;, and the Attorney
‘General. says. that this, clearly establishes that the goods which
were in Lahore on August 10, 1947, and seen by both the repre-
sentatives of the parties continued to remain there till October
17, 1947. Now, although the correspondence between the parties
was put in, we do not find that the defendant placed any reli-

‘ance upon this admission, and as I said beforé,‘ really the

attentlon of the partigs was not focussed upon ‘this aspect: of
the case at all. I do not think it would be fair to the plaintiffs
to allow the defendant to make capital of this stat_;emept in the
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letter of October 17, 1947. After all, it is well known what
troubles there were in the Punjab after August 15, 1947, and
it is impossible to believe that when the plaintiffs wrote this

letter on October 17, 1947, they could have had any personal ~

knowledge of the fact that the goods were still lying in Lahore
on that date. Sir Jamshedji says it might well be that the goods
were destroyed in the riots that were raging in Lahore, not
only subsequent to August 15,1947, but even before that date, and
SlI‘ Jamshedji says that on the record there is really no definite’
ev1dence as to whether the goods were lying in Lahore on
August 15 1947. I think there is force in Sir J amshedji’s conten-
tion, and we should rerhand this matter to the Court below for
a proper and explicit finding on evidence properly led as to
whether the' goods were or were not lying in " Pakistan on
August 15, 1947. It would be open to the learned Judge below
to find that the goods were lying in Lahore on August 15, 1947,
" or that they were destroyed prior to August 15, 1947, or that
they had been transferred from Lahore to some other place
which was in the Union. of India. If the finding of the learned
Judge is ‘in favour of the plaintiffs, then the matter does not
necessarily end there because the Attorney General reserves to

himself the right of contending that even though the goods.

tnight not be in Pakistan on August 15, 1947, even though they
may have been destroyed prior to August 15, 1947, and even

though they might be in the Union of India prior to August 15,

1947, still under the Independence Act and under the Order

made there is no liability devolving ,upon the Union of India..
"If, on the other hand, the learned Judge finds on the evidence
that the goods were in Pakistan on August 15, 1947, then in the

" view that we have taken of the law. the plaintiffs’ suit must
clearly fail and: will have to be dismissed. , :

We would, therefore, send the matter down to the learned

Judge and direct him to try the following issue: :

“Whether the goods covered by the three sale hotes Were lying in the.

territory - constituting the Dominion of Pakistan as constituted by the
‘Independence Act on the 15th August 1947?" .

The Attorney General gives up all the other 1ssues COsts
reserved.

Attorney for appellant M. V. Jayakar.

- Attorneys for respondent Malvi Ranchhoddas. & Co.

Case remanded.
A J. P
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