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out for condonation of delay. Now, the whole of the judgment 1951
makes it perfectly clear that what was argued before him was g x pog-
that the appeal was in time. It may be that in the alternative BUNDER-

it was contended before him that if the appeal was out of time "
Le should condone the delay as required by s. 30 (2). Therefore, Commrs-

the judgment of the Appellate Assistant Commissioner falls in “yeome.

 two parts. There is a dismissal of the appeal on the ground that _ Tax
it is barred by limitation and there is also an order refusing Bonsay
‘to condone the delay as no sufficient ground was made out. To . Cémgla
the extent that the appeal is dismissed on the ground that it T
""is barred by limitation, the order is appealable and the Tribu-
nal was competent to hear the appeal. To the extent the order
refuses to condone the delay, that order is made by him under
s. 30 (2) and is final and cannot be challenged before the Tri-
bunal. \ '
Therefore, the answer that we give to the question referred
to us is that the appeals before the Appellate Tribunal were
competent only to the extent the Appellate Assistant Commis-
sioner held that the gppeals were barred by limitation and
were not competent in so far as he refused to condone the
delay. The Commissioner to pay the costs of the Reference.

Attorneys for applicant: Payne and Co.

Attorney for respondent: N. K. Petigara.
Answer accordingly.

- A, J. P,

APPELLATE CIVIL

Before Mr. Justice Bhagwati and Mr. Justice Vyas.

RAMIJABI MAKTUMSAHEB JAMADAR  (ORIGINAL = PLAINTIFF), 1951
APPELLANT v. GHUDUSAHEB FARID AVATI -(ORIGINAL DErFeENDaNT), Sept. 11
RESPONDENT.* .

Bombay Hereditary Offices Act (Bom. III of 1874), ss. 4, 5—Rules framed
under Act XI of 1852, Rules 1, 3, 51—Rules framed under Bom. Act VII

v _ * Letters Patent -Appeal No. 39 of 1950.
"t The rules framed under ‘Act XI of 1852 read as under:

“]1. The Honourable the Gov- the Governor in Council rules
ernor in Council affirms the ~ that it shall be exercised only in
principle that the lands of a cases of extreme misconduct.
Shetsanadi are liable to be re- 3. In ordinary cases of mis-
sumed and given to another if - conduct the dismissed Shet-

the holder misconducts himself." sanadi will be allowed to remain
In reserving this rikht, however, A
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of 1863, Rules 2, 41—Watan land continued with holder without ser-
vice. and with levy of full assessment—Effect of such continuance—’
Whether land is converted into ryotwari holding—Rules framed under’

Bom. VII of 1863 whether abrogate rules framed under Act XI of 1852

—Bombay Revenue Jurisdiction Act (Bom. X of 1876), s. 4.
"The old set of rules framed by the Government regarding resumption

and continuance of service lands under Act XI of 1852 was not abrogated. :

in possession of the land, but the

- lands will be subjected to full as-

sessment and to a further pay-
ment, if necessary, to make up

"the remuneration of the person

employed to perform service.

5. Whenever a Shet-sanadi is
dlscharged without fault because
the service is no longer required

the land will remain in his pos-_.
. session subject to the survey as-

sessment and no further demand

- can be made ”

i Rules framed’ under Bom. Act VII of 1863 ran as follows :

"2, Lands originally’ held for
service, which have been con-
tinued ‘or may hereafter be con-

tinued, under s. 15, Bom. Act III

of 1874, on condition of payment

_of -certain portion of the assess-
ment thereof in commutation of -
service, shall continue to be held
"in accordance with the terms of

the sanads issued or hereafter to.
be issued in confirmation of the
Iand commutation settlements.

- 4. Service lands which do
not fall under No. 2 or 3-of these
rules shall be continued, subject’

- to the provisions of Bom. Act III

of 1874, and of any other law for
the time being in force relating
thereto, to the hejrs of the present
holders or in the event of the
same being at' any time lawfully
alienated, to the heirs of the ali-
enees, without restriction as  to
adoption or female or collateral
succession; but such lands shall be
resumed in default of any heir in-
whom, in the ordinary course.of
descent, the deceased holder’s
private property would vest and

" shall not be liable to be dealt
with, under the ordinary law for .

the time being in force relating to
intestate property: provided that

if the Collector is'at any time sa-
tisfied that the service, in respect
of which any such lands are held,

.is no longer performed or that its
. performance is no longer neces- -
~ sary, or that for the service per- -
formed the remuneration derived

from the profits of the enjoyment
of such lands is unnecessarily high
or, in the case of service lands, to
which the provisions of Bom. Act
III of 1874 do not apply, if it shall
appear that the holder has been
guilty of any serious offence or
misconduct, or that such lands or
any part thereof or any of the
profits thereof have or hss. by
succession or otherwise, .come
into the possession of female.or of
any person other than the per-

1953

son, who for the time being is !
duly authorized to perform and °
does actually perform the service :

in respect of which such lands -

are held, the Collector may in his =

discretion dlrect either (1) the

resumption 8¢ " such lands, or

%

(2) the continuance of the same,

subject to such new conditions as

he -shall. deem fit to impcse, or

(3) the resumption of a portion
of such lands and the continuance

of the rest thereof, subject to such .

conditions as? aforesaid.
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by the new set of rules framed under Bom. Act. VII of 1863. There-
fore, once action is taken, whether that action is taken under the one .
set of rules or the other the result of which is the continuance of a
watan land in the possession of the original holder, without the holder
having to render service and on his paying the full assessment, the
effect of the continuance is the conversion of the original watan land
into. a ryotwari holding in which the holder is invested with the rights
of an ordinary occupant. :

Yellappa v. Marlingappa® and Vishnu v. Sh(mka'r,(z’ followed.

Shivram v.: Mahadeo,”) Bhima v. Raghavendracharya,™. Appaji v.
-Keshav® and Bhau v. Ramchandrarao,® dlstmdulshed o

\
Ibmhzm v. Abdul,) dissented from

Vishvanath v. Bachhamm,(_a) referred to.

The plaintiff who claimed a certain land under a gift deed executed
by her grandfather in 1943 was on the donor’s death dispossessed of
that land in 1945 by the defendant under an ordér of the Prant Officer
which declared the gift to be void beyond the lifetime of the donor
under s. 5 of the Bombay Hereditary Offices Act, 1874. The land was

., originally a shet sanadi inam but_prior to 1912 the sanadi services
were dlspensed with by the Collector ‘and full assessment was levied
and the land was shown as japti sanadi. The plaintiff having sued to

recover possession of the land from .the defendant on the ground that

after commutation of service and the levy of full asséssment the land
ceased to be a watan land subject to the provisions of the Watan Act,
it was held by the High Court in second appeal that inasmuch as the
plaintiff was not in a position to show under which of the rules, viz.,
rules framed under Act  XI of 1852 or those framed under Bom.
Act VII of 1863 the action was in fact taken by the Collector when he
commutated the service and levied full assessment, it could not be
said that an order was passed in the case by a competent authority
“which would change the character of the property as watan property,
and, therefore, the alienation in favour of the plaintiff was void. In

Letters Patent appeal : /

Held, (i) that the old set of rules framed under Act XI of 1852 was
not abrogated by the new set of rules framed under Bom. Act VII of.
" 1863, and the continuance ‘of the land which was originally watan land.

with the holder thereof on the commutation of service and levy of full
assessment could be ordered both under the old as well as the new
“rules; : y

. (i) that the effect of the -said contmuance was the conversion of the
- original watan land 1nto= a ryotwarl holding;

™ (1910). 12 Bom. L. R: 571 @) (1932) 35 Bom L. R. 114.
®) (1912) 14 Bom. L. R. 797. ) (1900) 24 Bom. 482.
©)(1890) 15 Bom. 13. o () (1895) 20 Bom. 423, F. B.

™S, A. No. 990 of 1945 decided ™ F. A. No. 23 of 1947 decided by
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by Bavdekar. J. on April 4, Weston and. Shah JJ. on Sep-

1949 (Unrep.).. - tember 1, 1949 (Unrep.).
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(ii1) that the designation of the land thereafter as japti sanadi did not

" mean that .the property had only temporarily ceased to bear the

character of watan property;

(iv) that. after the watan character of the property was lost, the
provisions of the Watan Act became inapplicable to it, and thereafter the
Prant Officer had no jurisdiction to pass the order under the Watan
Act in reference to the property, and therefore there was no bar under
s. 4 of the Bombay Revenue Jurisdiction Act, 1876, to the suit;

(v) that, therefore, the plaintiff was entitled to succeed. ,
LETTERS PATENT ApPEAL from the decision of  Bavdekar J.
in Second Appeal No. 543 of 1947, preferred against the deci-
sion of S. B. Palekar, Assistant Judge at Belgaum, in appeal’
confirming the decree passed by N. S Metram, Civil Judge

(Junior Division) at Athni. .
The parties to the suit were related to each other as shown
in the followmg genealogical tree:

Jhambhai

I
T 1.
Rajesaheb. . : S Farid
T : . : |

Bapusaheb ' ‘ Ghudu

: ‘(Defend ant)
Ramijabi '
(Plaintiff) '

- Jhambhai had two sons Rajesaheb and Farid. Rajesaheb’s
son Bapusaheb had predeceased him in 1913, leaving him sur-
viving a daughter named Ramijabi (plaintiff). Farid died before
1912 leaving behind him a son Ghudu (defendant).

"~ On July 4, 1912, Rajesaheb and Ghudu effected a partition
of family properties at which the property in suit, viz. two
- pieces of land situate at Saptasagar in Athni taluka of Belgaum
district, fell. to the share of Rajesaheb. Rajesaheb made
.vahiwat of the lands until he gifted them to the plaintiff on
May 28, 1943, and put her in possession. Rajesaheb died on
August 1, 1943. ' ' ' : v

One of the two lands was orlglnally a shetsanadi inam but
prior to 1912 the sanadi services were dlspen%ed with and full
assessment was levied upon it. :

On November 24, 1943, the defendant apphed to the Prant
Officer N. D., Belgaum, to restore the land to him on the
ground that it was japti sanadi and was, therefore, inalienable
under the provisions of the Bombay Hereditary Offices Act,
1874. On August 28, 1945, the Prant Officer ‘made an order in
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~favour of the defendanf and two days later the defendant was
. put in possession of the land through the village officers.

. On October 2, 1945, the plaintiff filed the present suit agaimst
" the defendant to recover possession of the suit properties con-
tending in respect of the watan land that it was converted
into a ryotwari holding by the commutation of service and by
levy of full assessment, and that, therefore, Rajesaheb had a
right to gift it to her.

The trial Judge decreed the pla1nt1ff’s suit, and on appeal
“the decree was confirmed by the As51stant Judge.

* The defendant. appealed to the High Court. The appeal was
bkeard by Bavdekar J. who allowed it by delivering the follow-
1ng judgment on December 12, 1949. '

Bavperar J. This is a second appeal arising from a suit filed
by the respondent-plaintiff for recovery of possession of survey
No. 51/1, situate in the village of Saptasagar in Athni taluka,
“and 2% gunthas out of land, survey No. 157/2, situate in the
same village. The suit lands and certain other lands appear
originally to have formed part of the property of the family of
one Jhambhai. There was a partition between Rajesaheb, the
son of Jhambhai, and his nephew, Ghudu, the present defend-
ant, in the year 1912. In that partition the suit land and some
other property fell to the share of Rajesaheb. The plaintiff is
the grand-daughter of Rajesaheb, and she claims under a gift
- deed executed by Rajesaheb on May 28, 1943. It appears from
. the evidence that, at the time of the gift deed, Rajesaheb put
" the plaintiff in possession of the property also, and the plaintiff
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has been in possession of the property ever since then. Raje-

"saheb died on August 1, 1943. On September 24, 1943, the defend-
ant made an application to the Prant Officer, Belgaum, request-

_ing him to restore to him one of the suit lands, namely, survey

No. 51/1, on the ground that it was japti sanadi land, and was,
therefore, inalienable. The Prant Officer made an order in fav-
-our of the defendant, and directed the land in question to be
‘restored to the défendant. The defendant was accordingly ac-
tually put in possession of the land on August 13, 1945. The
plaintiff then filed the present suit on October 2, 1945, and it

was for possession of both survey No. 51 /1, and 2} gunthas out

of survey No. 157/2.
The' principal defence of the defendant was that the suit land

was watan land, and it could not to be ahenated by Rajesaheb
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‘beyond the term of his life. The plaintiff countered this conten-

tion by saying that the lands were not watan lands, and, in any
case, they ceased to be watan lands, when full assessment was
1eV1ed upon them and services were dlspensed with,

That the lands were originally shet sanadi lands, and, there-
fore, accordmg to the ruling of this Court in Vishnu v.
Shankar,™ watan lands is not in dispute; but it is contended on
behalf of the plaintiff that the lands ceased to be watan lands,
when services were dispensed with and full assessment was

‘levied upon them. Now, it does appear from the evidence that

the services are no longer being taken and full assessment is

~ being levied upon the lands; but the principal difficulty in re-

gard to the plaintiff’s case is as to who took that action and
when it was taken. The plaintiff contends that the dispensing
of the services and the levy of full assessment had the result
‘of changing the character of the tenure, and in support-of
this contention, he relies upon the ruling in Yellappa v. Mar-

- lingappa,'® which was subsequently - followed in Vishnu v.

'Shankar.® It appears, however, that the case of Yellappa v.
Marlingappa'® was a case governed by the rules which will be
found quoted in the report of that case, but those rules are no
longer in force now, and the rules which are in force at the

~ present moment will be found in Phadnis’s Watan Act, 1936,

5th Edn., at page 248. One set of the rules or the ,other will apply
in accordance with the period at which act1on was taken. It

~ was all along contended on behalf of the defendant that the

plaintiff who said that the lands had ceased to bear the charac-
ter of watan lands had never proved that action was taken
under the old rules. The learned appellate Judge came.to the
conclusion that it did not make any difference; but it is obvious
that he went wrong there, because watan property has been
defined in the Watan Act, as I had occasion to point out in an"
earlier judgment in Ibrahim Nhanusaheb v. Abdul Rahiman,™:
as property not only held but acquired for providing remune-t
ration for the performance of the duty appertaining to an
hereditary office. It is true that the whole definition of watan -

‘property is “moveable or immoveable property, held, acquired, ";:
_or assigned for providing remuneration for the performance of -

the duty appertaining to an hereditary office”, but the word
‘or’ makes it quite clear that property may be watan proper’py, _

(;’ (1932) 35 Bom. L. R. 114. ) (1910) 12 Bom. L. R. 577.
) (1949) S. A. No 990 of 1949, decided by Baydekar J., on Apnl 4, '
1949 (unrep.). _
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even though it is no longer held or assigned for providing remu-
neration for the performance of the duty appertaining to an
- hereditary office. Instances of this kind are not wanting; for
example, paragana watandars’ properties, which are no longer
held or assigned for providing remuneration for the perform—
. ance of the duty appertaining to an hereditary office, are still
watan properties, and so far as succession is concerned, they
- are governed by Act No. V of 1886. They are also governed of
course by s. 5 of the Watan Act, because there is a specific pro-
_Vvision in s. 5 (2), which says that s. 5 will continue to apply,
" notwithstanding a service commutation settlement, unless the
terms of the settlement confer the right of alienating the
watan without the sanction of the Provincial Government. It is
not as if, therefore, the properties cease to be watan properties
immediately services are dispensed with and full assessment is
levied. The property may continue to be watan property, not-
withstanding the fact that full assessment has been levied and

services have been dispensed with. It is only when action is-

taken under the rules which are framed wunder one or the
other of the Acts that property may cease to have the character
of watan property, as was held in Yellappa v. Marlingappa. In
that case, it was held that the property ceased to be watan
property because of action taken -under the rules which are
mentioned therein. If at all, therefore, the shetsanadi lands
cease to have the character of watan property, it must be be-
~cause action is taken either under the rules quoted in the re-
port in Yellappa v. Marlingappa, or under the rules which are
quoted at page 248 of the 1936 edition of Phadnis’s Watan Act;
but the plaintiff is frankly unable to show under which of
- these rules action had been taken in the present case. If action
has been shown to have been taken under the old rules, then,
“the ruling in Yellappa’s case will apply. If, however, action has
not been shown to have been taken under these rules, then, if
at all, action must be shown to have been taken under the rules
quoted at page 248 of Phadnis’s Watan Act, 1936 edition, and
there must be produced an order from a Collector which

purports to be uader the rules at page 248 of Phadnis’s Watan

Act. Inasmuch as the plaintiff is not in a position to say under
which rules, as a ‘matter of fact, action was taken, and he is
not in a position to produce any order from the Collector show-
ing that action was taken under the present .rules, it is obvious
that it cannot be said that an order has been passed by a com-
petent authority  which would change the character of the

property as watan property.
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Mr. Madbhavi, who appears on behalf of the appellant, has
drawn in this connection my attention to two documents, of

“which he now produces certified copies before me. The first is

an extract from Taluka form No. 9 of the taluka of Saptasagar,
in which there are details of the shetsanadi inam of the village.

In the remarks column of that register there is an entry saying
that there was a consideration of this matter in connection with
the death of Jhambhai Avati. It was held that no officiators
were required, and consequently an’ order was passed that
until further orders there would be japti and full assessment

. should be levied. The details of this order have been taken up to

the inam jamin patrak. Mr. Madbhavi says that inasmuch as
this mention is to be found in the register of 1878-79, it must
be taken that this order was passed under the old rules; but
the form itself shows that it has got a column for making

- entries of changes in the names. That is column No. 14. It is

obvious that the column has been maintained for making
entries when after the form is prepared at the commencement,
‘in this case'in 1878-79, there are changes in the names and the
entry in column 14 may, therefore, have been made at any
time after 1878-79. It is obvious, therefore, that no inference
could be drawn from the entry in column 14 of this form that
‘the entry was made prior to 1878-79 or at any time when the
order to which it relates could only be an order passed under
the old rules. On the other hand, exh. 58, which is a document
of village form No. 3 for the period 1908-1927 contains an entry
dated December 6, 1921, which seems to suggest that full assess-

- ment was levied in the year 1911-12. There are entries in the re-

“mark column of that exhibit, which would again reiterate what
has been mentioned before, that is, that the inam is under japti
until further orders. This seems to suggest that, as a matter of
fact, there have been never any final orders passed by any one
with regard to levying of full assessment and dispensing of -
services. It is true that services have been dispensed with, but
that is temporary. It is also true that full assessment has been:
levied, but that also appears to be temporary. That is the mean-
ing of the word ‘“japti’ In any case, whateyer orders were
passed were passed according to this exhibit in the year 1911-12.

. In that case, those orders could not be under the old rules

which are referred to in Yellappa v. Marlingappa, and if that
is so, in terms Yellappa v. Marlingappa has no application. The
case has got to be determined under the present rules upon.
the construction of which Yellappa v. Mgrlingappa is no
authority.
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It appears to me, however, that it is not necessary to ‘go

“into the question of the construction of the present rules, be-

cause there is no order forthcoming showing that action was
taken by the competent authority in this case, the Collector,
undér the rules. In the second instance, rule 2 of the rules con-
templates that- where the Collector takes action under that

“rule on the ground that the services in respect of which the

lands are held are no longer required, they may be contmued '
under s: 15 of Bombay Act III. of-1874 on condition- of payment
of -a certain portion of the assessment thereof in commutation

of services, and they are to.continue to be held in accordance
with the terms of .the sanad which is issued in confirmation of
the commutation settlement It is not in dispute that there has,

‘as.a matter of fact, been no sandd issued, and consequently

there is nothing to show what are the terms of the settlement
under which, if any, the commutatmn has been effected.

1t is true that ’che rules have got also another clause, namely,

clause 4, under which the services in respect of which. -the
lands are held are no longer required, the Collector may re--
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sume such lands, and the resumption may be by levy of full

~assessment. Whether the resumption includes eviction is a’dif-
ferent matter; but there can be no dispute that the resumption

“may be effected by the levy of full assessment; but inasmuch

-

.as the rules themselves have two separate clauses, cl. 2 and

cl. 4, and action may be taken under cl. 2 in the absence of any

'«order saying under what clause action has ‘been taken, it is im-

possible to say ‘that action c¢ould not have been taken under

~ cl. 2. All that has been alleged on behalf of the plaintiff is that
by orders of some authority full assessment is levied and ser-

vices have been dispensed with. That is exactly what. happens
when there is commutation of service which is permitted under

. 2 of the rules. Plaintiil’s allegations, therefore, are consis
tent with action having been taken under r. 2, though, as a

" matter of fact no sanad has been issued. In my opinion; the
- probabilities are that originally all shetsanadi lands were |
~ taken under japti, that is, under attachment pending the deci-

~sion of what #ction was to be taken. Thereafter Government

- took the view that the lands were not watan lands, but this
- Court did not uphold that view. Government since then were

“in‘a quaridary, and, as a matter of fact, no final action has ever
“’been taken. But as I have said, in any case, the facts relied

- ypon are consistent with commutation and ih case there has

“merely been a commutation because of ‘sub-s. (2) of s 5 S. 5

Lino—ILR 12—3
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Vyas J.

~continues . to apply, with the result that the lands ‘cannot be

alienated any more by any watandar beyond the term of his

- having been taken after attachment because contrary to the

view of Government this Court took the view that sanadi lands

are watan lands and Gouvernment hoped to persuade this Court
to alter rte view. In that case the lands continue to be watan

~ lands.

| The allenatlon by RaJesaheb in favour of the plaintiff was,
therefore, void under s. 5 of the Watan Act. The appeal must

“be allowed, and the plaintiff’s suit dismissed with ~ costs

throughout _
- The plalntlff appealed under the Letters Patent.

G. R. Madbhavi, for the appellant
V. N. Lokur, for the respondent.

‘Vyas J. This Letters Patent Appeal . arises out of a sdit',

- No. 166 of 1945 which was filed by the plaintiff for recovery of

possession of = Survey No. 51/1 of the village . Saptasagar in -

 Athni Taluka and of 2} gunthas of land out of Survey No. 157/2
" of the same village, Mr. Justice Bavdekar having . reversed in

second appeal the decisions of the two Courts below and hav- -

~ ing ordered the dlsmlssal of the plaintiff’s su1t w;th costs

throughout.-
The relevant pedigree is to be found at typed page 4 of the

~ paper book. Oné Jhambhai had two sons Rajesaheb and Farid.

‘Rajesaheb died on August 1, 1943. His son Bapusaheb had pre-
deceased him in the year 1913. The present plaintiff Ramijabi

- is .the daughter of Bapusaheb, in other words the grand-
_ daughter of Rajesalieb. Farid’s son is Ghudu who is the present
: defendant

. The suit lands out of which Survey No. 51/1 was orlglnally

" a shetsanadi inam, were at one time the joint family properties

~ of Rajesaheb and * Farid. At a partition which took "place

- between them: the suit lands fell to the share of Rajesaheb. On
May 28, 1943, Rajesaheb executed a gift-deed of the present

suit properties in favour of his grand- daughter, the present
plaintiff. He died nearly two months later on August 1, 1943.
On November 24, 1943, the present = defendant Ghudusaheb,

‘_who is the son of Rajesaheb’s brother Farid, applied to the
revenue authorities to restore Survey No. 51/1 to him on the

ground that it was japti sanadi land and therefore inalienable

\
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~under the provisions of the Bombay Hereditary . Offices Act, 1991
1874 (Bom. Act. No. ITI of 1874). On August 28, 1945, the Prant RAMIJABI
- Officer ordered the land to be restored to. the defendant. At that ‘MakTUM-

.time the possession of the land, be it noted, was with the donee, (,-S.A%EB
. namely, the present plalntlﬁc who had obtamed it by virtue of GSHI}JII;;-

- the " gift-deed passed in her favour by .her ‘grandfather Raje- FARID
.saheb. The defendant got possession of the land in pursuance _———
of the above mentioned order of the Prant Officer on August 30, - Vygs .
1945, and that led to the -institution of the present suit on
“October 92, 1945, by the plaintiff. The plaintiff brought the suit
contendlng that the land Survey No. 51/1, which was orlgmally
shetsanadi inam land, was converted into a rayatwaru holding.
in course of time by the commutation of service and by the
levy of full assessment, in other words by the,withdrawal of
the  remuneration which at one time had attached to the per-
formance of the service, the remuneration being the freedom
from payment. of assessment. It was contended by the plaintiff
‘that after the service had ceased to be taken from the holder
of the land and after the full assessment had started to be
‘levied from the holder -of the land, the original watan character
‘of the land was lost and the land became a rayatwari holding,
‘and that, after that, the provisions of Act III of 1874 had ceased
'to be applicable to this land. In other words, the contention of
‘the plaintiff was that the land had become the private property
of her grandfather after its conversion into a rayatwari hold-
_ing and had been gifted to her by him and therefore she was
-entitled to recover back possession thereof from the defendant
‘10 whom the possession had been ordered to be given by the

- Prant Officer by his order dated August 28, 1045."

‘Both' the trial Court and the lower appellate - Court accepted
-~ the -case of the plaintiff that by reason of the commutation of
service and the levy of full assessment the original watan
character of the property was lost and that the land had been
_ converted into a rayatwari holding, in other words had become
_private property of Rajesaheb and had become the property of
-the plaintiff by virtue of the gift-deed executed by Ra]esaheb
it her favour. Accordlngly the suit was decreed in favour -of
_the plaintiff by the trial Court and that decree was confirmed |
_in appeal by the learned Judge of the lower appellate Court
‘The learned Judge of the lower appellate Court in his ]udg-
ment pointed out that it was undisputed in this case that since
long' the performance of sanadi services had been dispensed
-+ with and the fyll assessment was 1ev1ed in respect of the SU.lt
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lands, and he came to the conclusion that the suit lands. had_-
become rayatwari lands by reason of the above mentioned
facts, namely,. (1) commutation of services and (2) levy of full

- assessment which meant the withdrawal of remuneration for =

“services which were once being rendered. He relied on Limbaji

SV Rama™ in Wthh it has been held that shetsanadi inam is
‘ 'watan property and that the remuneration which the holder of

- a shetsanadi inam receives from Government is the ‘exemption
from payment of a fraction of the  assessment and the said
feature of remuneration is an essential feature of the property
- being watan property. He referred to the two sets of rules, one-
framed under Act XI of 1852 and the other framed under the

above mentioned Act and Act VII«of 1863 and also referred
tc.. the cases of Yellappa v. Marlingappa™® and Vishnu v.

Shankar.® He then pointed out that the former was a. case in
which the facts were governed by the old set of rules and the
latter was a case in which the new rules were, considered and
then expressed his view in the following words: -

“To my mind, however, it is really 1mmater1al for the purposes of de- .

ciding the point in issue whether it 1s the old rules of 1865 or the new
“rules of 1908 apply. The result would be the same. In view of the fact

" that the services have been dispensed with and full assessment is levied

on.the lands, the only effect in law, according to the ratio decidendi in
‘the two rulings would be to make the holders occupangs' and- convert the

" holdings into ordlnary rayatwari holdings.”

‘That was the view which wastaken in Yellappa V. Marlmg-:»
appa("’ where the rules that governed the case were the rules
framed under Act XI of 1852, in other words the old 'set of rules,

"~ and it was also the view which was taken in Vishnu v. Shan-

kar‘f” _where the rules which were considered were both the

“sets of rules, namely, the set of rules which were framed under.

Act XTI of 1852 and the set of rules whlch were framed under
Act VII of 1863 Lo o P

~In second appeal Mr. Justice Bavdekar also. referred to ‘the
two sets of rules just referred to and said that the learned
Judge of the lower appellate Court was wrong. when he observ-
. ed that it did not make any difference whether the action
which was taken, namely, the commutation of, services and .the
withdrawal of remuneration, was taken under one or: the other
set ‘of rules and went on to observe:— ’ o

“The property may continue' to be watan property, notvv1thstand1ng
the fact that full assessment has been lev1ed and serv1ces .have been

dispensed with.” .-
M) (1898) P. J. 127. ' e (1910) 12 'Bom. L. R. 577.
#)(1932) 35 Bom. L. R. 114.
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and- eventually concluded:—

“If action ‘has been shown to have been taken under the. old rules,

1951.

——

RAMIJABI .

then, the ruling in Yellappa’s case will apply. If, however, action has MAKTUM- -

not been shown .to have been taken under ‘these rules, then, if at all,”

SAHEB

action must be shown to have been taken under the rules quoted at GHUDU-

page 248 of Phadnis’s Watan Act, 1936 edition, and there must be pro-
duced.an order from a Collector which purports to be under the rules
at page 248 of Phadnis’s Watan Act. Inasmuch as the. plaintiff is not
in a position to say under ‘which rules, as a matter of fact, action was
taken and he is'not in a position to produce any order from the Collec-
_tor showing that action was taken under the present rules, it is obvious
“that it cannot be said that an order has been passed by a competent
authority Wthh would change the character of the property as watan
property.”

It is this conclusion which Mr. Madbhaw for the original plam-
tﬁf is. challenglng in thls Letters Patent appeal before us.

Now the point for our decision in this case is this: If the
property ‘which was originally watan property is continued
~'with the holder thereof, but without the holder having to ren-
der services and with the full levy of assessment from him,
‘what is the effect of such continuance on the nature of -the
‘property, i. e. whether the property still continues to be watan
property or whether it is converted into a rayatwari holding in
which the holder 1s invested with the rights of an ordmary
occupant : . :

~

Th1s questlon has come up before th1s Court on occasions
more than one. In Yellappa v. Marlingappa™ the case was orne
in which the plaintiff had brought a suit to obtain a declaration
of his title to, ahd to recover possession of, certain lands. The

lands in dispute were originally held by one Bashya, a register- -

ed Shetsanadi, who died on November 10, 1865. Under the rules

regarding resumption &ec. framed wunder Bombay .Act XI of

1852, Sch.- B, s. 10, the Government continued the lands-to- the
family of Bashya on. condition of their paying full survey as-

SAHEB' |
" FARID

Vyas J. .

sessment upon them. The order that was passed by the Collec-

tor in that ‘case on February 28, 1866, was in the following
words: — '

“Your proposal ‘is approved. But the vahivat of the lands should be
with the heirs of the deceased. The assessment to ‘be paid to make up

the deﬁc1ency should be pa1d and the excess amount should be credrted‘

~

to Government ”

A new Shetsanadz (defendant No 2 in that suit) was appointed

b} Government and he was remunerated from out of the extra

™ (1910) 12 Bom. L. R. 577.



RAMIJABY"

MAKTUM-
FARID |
.

GHUDU-

SAHEB -
FARID

Vyas J.' \

1032 INDIAN LAW REPORTS  [1952]

assessment 1ev1ed upon the lands in- the hands of the heirs of the
the proceedmg Shetsanadz The rules under which the above
arrangements were made, which were rules framed under Act
XTI of 1852,—in the present judgment we may refer to them‘.
as ‘the old set of rules —prov1ded as follows:— -
1. The Honourable the Governor in Council affirms the pr1nc1p1e
that the lands-of a Shet sanadi are liable to be resumed and given to

another if the holder misconducts himself. In’reserving this right, how-.
ever, the Governor in Council rules that it shall be exercised only 1n

‘ cases of extreme misconduct. Lo

3. In ordinary cases of misconduct the_ dismissed Shetsanadivwill'be"

~allowed to remain in possession of the land, but the lands will be sub-

jected ‘to full assessment and to a further _payment, if necessary, to
make ‘up the remuneration of the person employed to perform service.

' 5 Whenever a Shetsanadi "is discharged without fault because the
service is'no longer required the land will remain in his possession sub-
Ject to the survey assessment and “no further demand can be made.”

Jtis to be noted that under the ‘above mentioned rules the

Government had no power to resume the lands except in cases
of extreme misconduct. ‘Where the. mlsconduct committed by-
the holder of the lands was an ordmary mlsconduct it was not
competent to the Government to resume the lands; but what
the Government could do was to allow the holder to remain
in possess1on of the lands and subject the lands to full assess-
ment and to a further payment, if necessary, in the circums-.
tances of the case, to make up the remuneration of the person
who might be appointed to perform the service. Where, how+
ever, there was no misconduct on the part of a Shetsanadz and
where he was dlscharged Wlthout fault because the service was
no longer required, it was not competent again to the Govern- -
ment to resume the lands, but the lands had to be allowed to
remain in possession of the holder subJect to the survey assess-
ment ‘and no.further demand was to be made from the holder.
Tt is to be remembered that it was in pursuance. of the above
mentioned r. 3 of the old set of rules that the Coll'eetor passed

the order on February 28, 1866, saying:
» 9 .
“Your proposal is approved. But the wvahivat of the lands should be

with the heirs of the deceased. The assessment to be paid to make up
the deficiency should be paid and the excess amount should be credited

to Government.”

On that order being passed the lands in d1spute went into pos-
session of Yellava, the mother of Bashya, the original holder. .
On February 16, 1876, Yellava sold the lands to the plaintift
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and put him in possession. Defendant No. 2, the newly appoint-
ed Shetsanadi, instituted in 1883 certain proceedings in the Re-
venue Department, alleging that the lands should be taken
from the plaintiff and given over to him. The revenue autho-
rities decided the matter against defendant No. 2. In 1905 he
again agitated the same question and this time he was success-
ful. In those proceedings it was finally decided by the Com-
missioner on February 6, 1906, that the lands should be resumed
from ‘the plaintiff and made over to defendant No: 2. The plain-
_ tiff filed a suit on June ‘9, 1906, joining the Secretary of State
for India as defendant No. 1 and the newly appointed Shet-
~ sanadi as defendant No. 2. The District. Judge decreed the suit
of the p1a1nt1ff observing in the course of his judgment as fol—
lows (12 Bom. L. R. at p. 579):— B :

- “The heirs of the deceased had to pay full assessment to Government
‘and had no further obligation of any sort. It need hardly be added that.
they - were in no way concerned with the manner in which Government
might deal with the assessment levied. They ceased to be Shetsanadis
and no longer enjoyed the exemption which had been allowed :to them
while they were still Shetsanidis. From the date of the Collector’s order
~ they became. ordinary occupants as defined in s. 3 (16) of the Land
Revenue Code and it will hardly be suggested that, holding as-they did

1951
RaM1JABI
MAKTUM- |
SAHEB
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GHUDU-
SAHEB
FARID ~

Vyas J.

in.that capacity, their alienee would legally be subJected to the treat- :

: ment meted out to him in this case.’

In other Words, the learned D1str1ct Judge came to the conclu-
sion that in pursuance of the Collector’s order dated February
28, 1866, the lands had ceased to be watan lands and the heir
of the original holder had become an ordinary occupant as de-
fined in s. 3, sub-s. (16), of the Bombay Land Revenue Code,
—and the provisions of the Watan Act had ceased to have any
application. Defendant No. 2 went in appeal to the ngh Court
and it was held by - Mr. Justice Chandavarkar as follows

(p. 580): —

“It has not been contended before us, nor does it. appear to nave been
‘contended in the Court below by either of the defendants, that the order
passed and the action taken by the Collector in consequence. of - those
orders in 1865 were illegal. One of the rules then in force and having
the force of laweunder Act XI of 1852 provided that, in-case of the
‘discharge of a shetsanadi without fault, but because his service was no
lenger required, his shetsanadi land, should be allowed to remain in
his possession, subject to the survey assessment, and that no further
demand could be made.. ..The shetsanadi service required of Bashya’s

branch of the family was dlspensed with upon the ground that there -

was no necesmty for it; full survey assessment was imposed upon the

land ; and Bashyz%’s heir was allowed to remain in possession, subject

to the survey assessment. After that; no further demand could be
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made from'the person let info possession on that condition. Both the :
" order .passed and the action taken under the rule had in law. the effect °
-of converting the land from a shetsanadl watan into a ryotwarl holding

and - investing the holder of the land w1th the rlghts of an ordmary.
occupant, entitled to it so long as he: pald the survey assessment.” '

In Vishnu w. Shankar! U it was the content1on of the appell—_‘_

,ant’ ‘advocate that the shetsanadi lands were no longer such,

as the full assessment had been levied upon them and the ser- *

longer watan property, even supposing they ‘were so originally. -
Ir the course of his judgment Mr. Justice Baker went on to,-—‘

pomt out (p. 116): —

Therefore when full assessment on these 1ands is lev1ed the ‘,

N remuneratlon for the officiator goes, and the _property is no longer

assigned for remuneratlon for the performance of the duty appertammg
to a heredltary office.”

| He Went on to observe (p 116) —

..The powers of the Collector or rather of Government to deal Wxth'f';'
the Watan under rules made under Act XI-of 1852 or Bombay Acts

" Nos. II and VII of 1863......are expressly ereserved under s. 1 of ‘the .

Hereditary Offices Act. There could be no doubt, therefore, as to ';
the power of the Government ‘to convert the lands into an ordinary
ryotwan tenure by dispensing with the services and withdrawing the

. pemuneration, and although it has been argued by' the learned advocate -

for the respondent that a hereditary office may continue even' when

the services orlgmally appertaining to it have ceased to be demanded o
I do not think, in. view of the ruling in Yellappa v. Murlingappa,) and
the definition ,of watan in s. 4 of the Watan Act, that where not only.
the services have been dispensed with, but also the remuneration for
those services has been Wrthdrawn, any question of the property stlll B

* remaining watan property can arise.

It is to be noted with particular emphasis that Mr Jus’éi"ce
Baker in that case had both the sets of rules before him, in
‘other words the rules framed under Act XI of 1852 and also the'
rules under Acts II and VII of 1863. It is also to be remembered
that. a contention was raised before him also, as it is raised be-
fore us, that a hereditary office might continue even when. the
services: originally appertaining to it had ceased to be perform-

~ed. His attention was particularly invited to’ Bombay Act III

of 1874, and, after a full consideration of both the sets- of rules
which were before him and the definition contained in s: 4
of Bombay Act III of 1874 and after an examination of the
arguments which were advanced before him that an hereditary
office might continue even when the services originally ap-
pertaining to. it had ceased to be demanded and performed, he

- ™M(1932) 35 Bom. L. R. 114,
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came’ to the conclusion that where not only the services had 1951~ |
‘been dispensed with, but also the remuneration for those ser- Ramras:-
vices had been dispensed with, no questlon of the property still .MAKTUM- -

' SAHEB
-remaining watan property could arise. . S 2.

With the above conclusion of Mr. Justice Baker/ Mr. 'Justivce_v %’Zﬁgg" '

‘Broomtfield fully agreed. He also in a short concurrmg Judg- " FARID - .

ment said (p. 117):— : : o , - Vyas-J.

..The effect of - the rules is that. lands which were originally watan

ay be converted into . ordinary ryotwari lands by the- levy of the full

Lassessment On the. pleadings and the admitted facts in this case, 1

agree with my learned brother that it is permissible to assume that that

has been done in this case, as 1t was held to have been done in Yellappa
v. Marlingappa.”™ :

Mr. Justice Broomfield also referred to both sets of rules When ;'
he said (p. 117):— : : : :

“These rules have been referrea to in Phadnls Heredltary Ofﬁces Act .
4th Edition, at p. 277 and also in Yellappa V. Marlmgappa ",

Presumably, the rules which were then to be found in the 4thv_
edition of Phadnis’s Hereditary Offices Act at page 277 are now
to be found at page 248 in the fifth edition of Phadnis’s Watan:..
Act, published in 19386. The rules Whlch were referred to in
Yellappa v. Marlingappa’” were of course the old set of rules.
- Naturally, therefore, Mr. Justice Broomfield also considered
both the sets of rules and came to the conclusion that the land
which was originally a watan land" could be ‘converted into -
ordmary ryotwari land by the levy of the full assessment and'
by the commutation of the serv1ce : '

The ratio of the above mentloned two dec1s1ons in Yellappa, _
V. Ma'rlmgappa and Vishnu v. Shankar is that if an * action is
taken either under one set of rules or the other, which has re-,
sulted in the continuance of the land, which was originally
watan land with the holder, but Wlthout the holder having to’
- render services ‘and with the levy. of the full assessment on the’
land from the holder, the original watan character of the-land
is lost and the land is convertéd into ordinary 'ryotwan holding .
“in which the holder is invested with the rights of an ordmary
“occupant under tﬁe Land Revenue Code. ‘

 In his judgment in second appeal Mr. Justlce Bavdekar also;
referred to the two sets of rules and said .that the applicability
of a particular set of rules would depénd on.when the action
was taken, i. e. when the commutation of service: and the" levy, '
of full assessmenf had occurred. His actual observat1ons are*

Sm (1910) 12 Bom. L. R 5717, -
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“One set of the rules or the other will apply in accordance with .
‘the period at which action' was taken ” Mr. Justice Bavdekarft

then went on to'say:

“The property may continue to be watan - property, noththstandmg.
the fact that full assessment has been 1ev1ed and servrces have beenﬁr

dlspensed with,”

- and observed that,

T Tt s only when action is taken under the" rules which are framed;
‘under one or the other of the Acts that property may cease to have

the character of watan property...

Then he went on to say that 1f action had been shown to haveﬁ
been taken under the old rules, then the‘ruling in Yellappa v.

Marlingappa would apply. In his opinion, however, the plaln-
tiff-was not in a position to show under which rules, as a matter

of fact, the action was taken, and was not in a position to pro-.

duce any order from the Collector showing that the action was
taken under the present rules. Therefore, Mr. Justice Bavdekar

change the character of the property as watan property. -

NOW, it 1s true that in this case there are two sets of rules, as
we have pomted out already in this judgment, namely, one set
framed under Act XI of 1852 and the other set framed under

Act VII of 1863. The difference between the two sets of rules
does niot mean that the first set of rules was abrogated by the

second set of rules. In our opinion, there was no such abroga-

‘tion, but the difference lies in this that whereas under the for:
mer, namely, the old set of rules, it was not competent to -
Government to order the resumption of land except in the case-
of extreme misconduct and all that the Government could do
'Was to continue the land with the original holder thereof
v1thout taking any service from the holder but charging the

full assessment from him, under the later rules which were
framed under Act XI of 1852 and Act VII of 1863, it was com-

~came ‘to the conclusion that it could not be said that an order -
was passed in this case by a competent authorlty which would -

petent to the Government to do any one of the three things |

which are mentioned at page 249 of Phadmsc; Watan Act, 5th
edition, 1936. If the Collector was at any time “satisfied that the
service, in respect of which lands were originally granted as
watan lands, was no longer performed or that the performance

of the service was no longer necessary, etc., the Collector may

in his discretion direct either (1) the resumption of such lands,
or-(2) the continuance of the same, subject to such new condi-

tions as he shall deem fit to. impose, or (3) the resumption of a
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portion of such lands and the continuance of the rest thereof 1951
~subject to such conditions as aforesaid. In ‘other' words the g,ryapi.
Collector could do any one of the three things. He could either Maxkrum-

r’esume'the lands, which were - originally granted as watan S”;‘f_“
lands, to Government or he could continue the lands with the GuupuU= ~

holder subject to such conditions as he may think fit to impose, %ﬁﬁgf A

e.g., he could continue the lands in possession of the original -
holder on payment of full assessment, as was done in our present
case or he may resume a portion of the lands and allow the
~remaining portion to continue in the possession of the original
holder subject to such conditions as he.may deem fit to impose.
The point to be noted with particular emphasis in- this connec-
tion is that the old rule which provided for the continuance of
the land with the original holder on the commutation of the ser-
vice and on the levy of the full assessment from him was not
abrogated by the new set of rules. Even under the new set of
- rules, if the Collector came to the conclusion that the perform-
‘ance of the service was no longer necessary or that the service
was no’longer performed, he could, amongst other things, con-
tinue the land with the original holder subject to such condi-
~ tions as he might think fit to impose, and he might impose a
condition of levying the ful] assessment, as he did in this case.
If the Collector, however, does not wish to continue the land
in possession of the original holder, which power he had even
under the old rules but only in case of extreme misconduct on
the part of the holder, he may resume the land wholly to Gov-
ernment or may resume it partially to Government and may
allow the remaining portion of it to continue in possession of
the holder. Therefore, the position which emerges from a con-
sideration of both the sets of rules is that once.there is taken
an action, no matter whether that action is taken under the one
- set of rules or the other of continuing the land in the posses-
sion of the original hold{er without the holder having to ren-
der service and on his paying the full assessment, the effect of
the said continuance is the conversion of the or1g1nal watan
land into a ryotwari holding. This is the ratio of the decisions
in Yellappa v. Marlmgappa and Vishnu v. Shankar.

VyasJ., '

It is clear from the ]udgment of Mr. Justlce ‘Bavdekar- re-
corded by him in second appeal that he seems to have taken the
.view that as soon as‘the new set of rules was framed under
Act XTI of 1852 and Act VII of 1863 the former set of rules was
‘sbrogated. With gespect, we are unable to agree with that view.
Apart from the fact that there is nothing in the Act of 1863 and
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K the new: set of rules to suggest that the old set of rules ‘was
Asuperseded or abrogated thereby, it is to be remembered that

in Vishnu v. Shankar, although- this Court :had both the sets
~ of rules before it, it was held that the decision in. Yellappa v.

Sl _iﬁi»Marlingappm which was a case under the old set.of rules, was -
' ‘*“good law; which would not have been the conclusion of this"

Vyasd. - Court had it been of the view that the old set of rules was

abrogated by the new set of rules. In our opinion, the old set.of -

- rules was not abrogated by the new set of rules and the con- -

tinuance of the land, which was originally watan land, with .
the ‘holder thereof on ‘the commutation of service and on the
levy of full assessment could be ordered both under the old

: rules as well as under the new rules, as we have seen that one .
.of the courses which could be taken by the Collector under
- the new ‘rules would be to order the continuance of the land

on such conditions as are deemed fit by him. -

Mr. Lokur for the respondent, while commentmg on the de- _’
cisions in Yellappa v. Marlingappa and Vishnu v. Shankar, has
contended before us that those were cases in whlch only the"
old rules were considered and the new rules were not before
the Court and that therefore, to the present case which is gov-
erned by the new rules, those decisions would not apply. The
argument is also apparently based on the contention that the i
old set of rules had stood abrogated when the new sét of rules .
was framed. In the first place, as we have just pointed out,
there ‘'was no abrogation of the old rules by the framing of the
‘new rules and, in the second place it is not correct to say that

. in Vishnu v. Shankar what was before the Court was only the.

old set of rules. Mr. Justice Baker in his judgment in terms has
referred to the fact that ‘both the sets of rules were before him.
To use: his Words (p. 116):— . =~ ; :

“The pOWers ‘of the Collector or rather of Government to deal w1th
‘the watan under the rules made under Act XI of 1852 or Bombay  Acts

~ Nos. II and VII of 1863....are exp'ressly' reserved ‘under s. 1 of the

Hereditary Oﬂices Act.” . e g .'
It is, therefore, clear that not only the rules framed under' ’

"~ Act XI of 1852 were before him, but also the rules framed

under Acts II and VII of 1863 were before him. In other. words
both the.sets of rules were before him in Vishnu v. Shankar and

‘both the sets of rules were considered by him along with the

deﬁmtlon of watan property contained in s. 4 of Bombay Act IIL
of .1874.  Mr. -Justice Broomfield has also made it clear in his
judgment that both the sets of rules were cotisidered by him.
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When he referred to the rules at p. 277 of Phadms S. Heredltary
Ofﬁces Act, 4th edition, he obviously referred to the new set of .
rules Wthh are now to be found in the fifth-edition of the same

kook at p. 248, and of course to the -older rules he referred by -

‘saying that they were to be found in the case of Yellappa v.
- Marlingappa. It is not therefore. correct to say. that the decision
in Vishnu v. Shankar would not apply to the facts.. of the
- present case because the new set of rules was not considered in
that case, o '

The next argument of Mr. Lokur, “which is adopted from the
Judgment of Mr. Justice Bavdekar for the reasons stated. by
him, -is -that the .property * may continue to. be watan property,
notwithstanding the fact that full assessment. has been levied
and services have been dispensed with. Mr. Justlce.Banekar
has referred to the definition of watan property which is to be
found in s. 4 of Bombay Act III of 1874 in support of his view-

~ that the property may continue to be watan.property, notwith- .

standing the fact that full assessment has been levied and ser-
vices have.been dispensed with. His observations on this point
. are: ) : o . o

..watan property has been defined - in the Watan Act, as I had
' occasmn ‘to pomt out in an earlier judgment in Ibrahim Nanusaheb v.
Abdul. Rahiman, as property. not only held but acquired for providing
- remuneration for “the performance of the duty appertaining to an
hereditary office. It is true that the whole definition of watan property
i3 ‘movable or immovable property, held, acquired, or assigned for-.pro-
viding remuneration for the performance of the duty. appertaining to
an hereditary office,; but the word ‘or’ makes it quite clear that pro-
-, perty may be watan property evenvthough it is. no "longer held or

" assigned for providing remuneration for the performance of the duty :

- appertaining to an heredltary office.” . o o

With great respect We are unable to. follow the reasomng con-

. tained in the above mentioned quotation from the learned

Judge’s judgment. When we consider the fact that watan pro-
- perty is property held, acquired or assigned for providing: re-
muneration for the performance of the duty appertaining to
an hereditary office, it is difficult indeed to understand how
- the property can continue to retain the nature of watan pro-
perty even after the cessation of the performance of the duty.
Moreover, this very .point had come -up for consideration and
this very -argument was raised and examined in sthnu V.
Shankar. There also it was contended before the learned
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wddes that a hgredltary oﬂ‘ice mlght contlnue even When the

',</'
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1951  !services -originally appertaining to it had ceased to be demand--
Ramuapr €4 and their view was.that “where not only the services have
‘Makrum- been dispensed with, but also the remuneration for those ser-

SAPB - “yices has been withdrawn, any question of the. property still
Guupu- - remaining watan property” cannot arise. Mr. Justice Broomfield

;‘;‘;‘;g ‘also in his concurring judgment in that case agreed with the

above mentioned view of Mr. Justice Baker and said: “The

VyasJ. -effect of .the rules is that lands which were originally watan

‘may be converted into ordinary ryotwari lands by the levy of
full assessment.” It is therefore. clear that Mr. Justice
-Baker and Mr.- Justice Broomfield who carefully examined . the._
- definition of watan property as embodied in's. 4 of the Watan
_Act and who also considered the fargum‘ent advanced before
them that the property might continue to retain the -character
of watan property even after the services originally appertain- -
- ing to the property had ceased to he performed, came to the
" conclusion -that the property could not continue to remain as
watan property .aftér the services had ceased to be performed
and after the full assessment had started to be levied from the
-original -holder thereof. In these circumstances, Mr. Lokur’s .
argument based on the judgment of Mr. Justlce Bavdekar,
namely, that the property may continue to be watan property,
‘notwithstanding the fact that full assessment has been levied -

and services have been dispensed with, must be rejected.
’ ) s

~ Proceeding further, Mr. Lokur drew our attention to the fact
that in exh. 5 which was attached to the plaint the property
was mentioned as japti inam and he also referred us to exh. 6:
in which too the property has been mentioned as japti sanadi.
" In our opinion, the expression’ ‘japti sanadi’ only means that
‘the watan character of the property was ‘divested and lost by
the “discontinuance of service, and the withdrawal of remu-
- neration whith has attached to the performance of the service.'
- After all, the two essential features of the watan property are:
(1) the performance of service and (2) the grant of remunera-
-tion in that connection; and when both-the features ceased to
. exist, namely, when -the services. had ceased to be performed
by the original holder of-these properties ang when the remu-
“+ neration which was granted to him was also withdrawn in. so
far as full assessment had started to be levied from him it is
clear that the original character of the property as watan pro-
perty ‘was lost and -the property was converted into ryotwari
kolding and that, in our opinion, was meant when the expres-
~gion Jppb sanadi’ was used in exhs. 5 and®6 Mr. Lokur has
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sought to argue that japti sanadz meant that the. property had_

.only _temporarily ceased to bear the character of: watan: pro-
perty. In support of this contention, Mr. Lokur has not been
able to cite any authority before us, and that being so, we must
put a reasonable construction, namely, that when- the features
‘which are invariably associated with watan property were
withdrawn from this property by the commutation of the ser-

‘vice and the levy of the full assessment from the holder, the

property ceased to possess the character of. watan property
and acquired the character of ryotwari holding, and, in our
.opinion, in that loose sense the expression ‘japti sanadi’ was
used in exhs. 5 and 6. Our attention was also invited by
Mr. Lokur' to exh. 58 which is a copy of the Inam Reglster, in
: thch we ﬁnd : _

. gy gEd 5@11 et ol et Fa ara el gg M AT FrES FWA,

-From this a contention was made by Mr. Lokur that the con--

“tinuance of the land with the original holder on conditions
“that the services were not to be performed_and that the full
assessment was to be paid by him was only ordered
temporarily and that it did not amount to a permanent con-

version™ of the land into ryotwari holding. This argument also.

“failed to impress us. In the first place, merely the words “sub-

ject to further orders” are not, in our. opinion, sufficient to show
‘that the action which was taken by the Collector was intended
to hold good- only temporarily. Besides, if we turn to the rules,

the old rules or the new rules, we do not find anything there-

in to show that a conversion of the original watan property
into ryotwari holding can be ordered only for temporary pur-
poses. That being so, the argument that the continuance of the

land with the original holder on the above mentioned two eon-

ditions was ordered only temporarlly must also- be re]ected

" The principal difficulty which Mr. J ustlce Bavdekar felt was

that the plaintiff had not been able to produce any order passed

by the Collector in pursuance of the new rules. But, in this
‘connection, in the words of Mr. Justice Broomfield “on the ad-
- mitted facts in ¢his case it is permissible to assume thai” the
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property which was orlglpally watan property was converted

into ryotwari land by the levy of full assessment and the com-
" mutation of service. It is true that the plaintiff has not been
able to produce any order - to that effect in black and white
" from the Collector. But the admitted facts of the case justify

‘the inference that _such an order must have been passed. Those -
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which the property was originally granted to him, and (2) that

“the said holder became subject to the levy of full assesément
~after the commutation of the service. It is impossible tc con-
-ceive of a state .of affairs in which the revenue = authorities
- without any order from the Collector would have ventured to
- discontinue ‘the taking of service from the original holder of

the property and would have ventured to start levying full as-
sessment from the holder..If we turn to rule 6 of the new rules

~'which is to be found -at page 250 of Phadnis’s Watan Act. 5th/

_edltlon, 1936 we ﬁnd thls

“It shall be lanul for the Collector whenever it may be necessary, in
~carrying out any of the provisions of No. 4 or 5 of -these rules—(a) to.

- summarily: evict any person wrongfully in po.ss:ession_ of any land,...... ”

| If, in this particular case the Orig‘inal‘ holder had been found

to be in possession of this land even after ceasing to perform

“'the services ‘which  were originally. required* to be performed

by him and if the Collector had not intended to continue him
in possession of this land as an ordinary occupant under the
Land Revenue Code, we have no doubt that action would have
been taken by the revenue authorities to evict him,. smce in
‘that sense his possession would have been deemed to be wrong-

- ful. Under these circumstances, although the actual order of
o the-Collector is not on the record to show that he had converted
" ‘the original watan property into ryotwary land, there is no

doubt that the circumstances, strongly suggest that the continu-

ance of the possession of the original holder and, after him,

his grand-daughter in respect of the suit property must have

: been in pursuance of the direction of ‘the Collector. It. really -

would not matter at all, as the learned Judge of the lower ap-

. pellate Court pointed out, whether the continuance was ordered
’ by the Collector under the old rules or the new rules since

under the new rules also it could be ordered by the Codector
As we_have pointed ouit above, it could be ordered. as one of!
the three courses open to him under rule 4 ,0f the new. rules.
Therefore, Wlth -great respect we are not able to. agree with

- Mr. Justice Bavdekar that as theré has been no. order of the
- Collector produced by the plaintiff, this is a case in which “it

cannot be' said that an order has been passed by a competent
authorlty which would change the character of the property;

as ‘watan property.”
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While on vthi"s point we may refer to the decision of this -

" Court in Vishvanath Appaji Patel v. Bacchharam Dattu Patil™
in which it was observed by Mr. Justice Shah who delivered
the judgment of the division beénch:. 4

“Now, it is conceded before us that there is no evidence to support

" the observation made by the learned trial Judge, that .the services were
temporarily dispensed with by the Government. If, therefore, the
Record of Rights show that the full assessment is being -levied,in res-
pect of these lands, and that services ‘are not required to be performed

and they are described as Japti Sanadi Inam lands, meaning thereby.

that they were once Sanadi lands but in respect of which there has been
sresumption by the Government, the conclusion must 1nev1tab1y follow

. that these lands have ceased to be lands held on Sanadi tenure and are -

held in ordinary occupancy rights.”

-

It is of course quite clear that nelther the ﬁrst set of. rules nor

the second set of rules was brought to the notice of the Court

in that matter, but there is no doubt that the ratio of the deci-

sion was in consonance with either set of rules, namely, that

where there has been a continuance of the land with the
criginal holder without the holder having to perform services
and where full assessment has been levied from him, the watan
character of the property is lost and the land is converted into
ryotwari holding under the Land Revenue Code.

Mr. Lokur has referred us to the" case of Shivram v. Maha~
dev® in which the facts were that in execution of a  decree
against the plaintiff’s father, the land in dispute which was

patilki~watan - was sold at a. Court-sale to the defendant in
1872. The defendant took possession and paid full assessment

which was given to the officiator as his.remuneration for ser-
vice. The plaintiff’s father died in 1905 and the plaintiff brought
the suit in 1909 to recover possession of the land - from the
defendant. The lower Court held that the land had ceased to be
watan on account of the levy of full assessment and that the

suit was barred by limitation. It was held on second appeal
that the land did not lose its watan character merely because -
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the Collector levied full assessment or altered the mode of re- |

muneration. It is quite clear that the facts of that case were
- totally different, from the facts of the case before us here. In
“that case the services were continued to be performed and only
the mode of remuneration was altered, whereas in the case be-

'foré' us one of the most important facts is that the services had :

oy (1949) F. A. No, 23 of 1947, decided by Weston and Shah JJ., on.
R Sept. 1, 1949 (unrep.).
®) (1912) 14 Bom. L. R. 797.

Lino—ILR 12—4
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ceased to be performed by the or1g1na1 holder and the- full as-

'.RAMUABI;' sessment had staﬁ:ed to be levied from him,

MAKTUM-~

Mr Lokur also rehed on Bhima v. Raghavendracharya W The
facts in that case were that the pla1nt1ff was " the holder of
certain inam lands which were exempted from payment of as-
sessment in consideration of his rendering. certain - service to
Government. In 1873 the lands were mortgaged to defendant,
on condition that he was to enjoy the usufruct in lieu of inter-

~est. In the famine of 1876 the plaintifl left the village and as

no service was rendered, Government- appomted another person

~ {c perform the service and demanded payment of the full as-

sessment from the defendant. The defendant paid the assess-

ment and continued in possession. But Government did not for- -

~ feit the holding and the lands continued, as before, in the *

o plamtlﬁ’s name in the watan register. It was held that, in the -

- absence of a declaration of forfeiture of the holding, the steps -

which Government took to recover the assessment in lieu cf

‘service .had not the effect of creating any change of title and- -

- that the plaintiff was, therefore, entitled to redeem. It is to be *.

remembered, howgver; that that was a case of default on the -

part of -the plaintiff. The plaintiff had left the village and so

defaulted so far as the performance of the service was concern-
ed. The present case, however, is the case of discharge of a =

" Shetsanadi without fault. That being‘ so, this gdecision also\

‘would not help Mr. Lokur. -
Mr Lokur next drew our attention to the case of Apra}z .

. “Bapuji v. Keshav Shamrav and Keshav . Shamrav v. Appaji

Bapuji.®. . It was a case in which one Rudro and his sons were
members of an undivided family. In  execution of certain -
- money decrees passed against Rudro the lands in dispute were .
sold to varioys persons, from whom . they were - afterwards
bought by the defendant. After Rudro’s death, his sons and
grandson filed a suit against the defendant fo-recover the lands
alleging that the lands were service watan. lands and ‘inalien-

" able and that - the = execution sales affected nothing except

‘Rudro’s life-interest in them  and that on Rudro’s death they

~ (the sons and grandson) became -entitled - to the lands. ‘They

also contended that,‘even if the Court should find that the
lands were not service watan lands, they were, at all “events,
ancestral property and that the plaintiff’s mterests therein .
were not affected by execution sales under decrees'to which

) (1900) 24 Bom. 482, s. c. 2 Bom. L. R. 211,
~ ®(1890) 15 Bom. 13
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they were not parties. It was held in. that case . that the two
fields, which had been the subject of a Gordon Settlement .in
1864, had remained inalienable watan lands although the ser-

vices in respect of them had been dispensed with. Mr. Lokur
has relied on this authority to contend that the property may

~ continue to be watan property notwithstanding the cessation

of the performance of the service. He seems to forget, however,. Veasd

that that was a case under the Gordon Settlement of 1864 and

what the Gordon Settlement  -was is found explamed at page
23 of the reports. These are the observations of Chief Justlce»

-Sir. Charles Sargent in that context:— S N

v

“What is termed a Gordon Settlement was an arrangement——entered
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into in 1864 by a Committee, of which -Mr. Gordon, as Collector, was
chairman, acting on behalf of Government with the watandars in the "
Southern Maratha Country, by which the Government .relieved certain

watandars in perpetuity from liability to perform: the services attached

- to their offices in cons1derat10n of a ‘judi’ or qult—rent charged. upon. the ’

watan lands.”

It is therefore clear that although in that case the services had .
ceased to be performed the watan character of the property.
- was retained in consideration of a judi or quit-rent which was
v charged upon the watan lands. No such thmg happened in the .
present case and therefore -that dec1s1on also ‘would not apply.

to th1s case.

_ The next case on which Mr. Lokur rel1ed was the case of
' Bhau v. Ramchandrarao. It was also a case under the Gordon,

‘Settlement and therefore precisely for the same reasons as
stated above while commenting on Appaji Bapujt v." Keshaw

Shamrav and. Keshav Shamrav v. Appaji Bapuyz,‘z’ th1s case'.

also Would be of no a551stance to Mr. Lokur.

Mr Lokur next drew our attent1on to the Judgment of :

l Mr. Justice' Bavdekar in Ibrahim Nhanusaheb v. Abdul Rahi-

man.® In that case a contention was advanced by Mr. Coyajee
before the Court. on "behalf of the plamtlﬁ? that in the year -

1911 the services which were required to be performed by the
sanadis were dispensed with and the lands were allowed to re-
‘main in the posgession of the then sanadi as japti sanadi in lieu
- of the services which were required to be performed. The plain-
tiff was also called upon to pay the full-assessment of the land.

Mr. Coya;jee had argued in that case that the result of doing

SN (1895) 20 Bom. 423, F. B. - (1949) Second Appeal No. 990
@ (1890) 15 Bom. 13, ’ " of 1945 decided by Bavdekar
_ . _

" J., on April 4, 1949 (Unrep.). -
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this was that from the moment that action was taken the lands
had ceased to be watan lands. In dealing with that argumemt
of Mr: Coya]ee, Mr. Justice Bavdekar observed:

“It is true that in the case of Yellappa v. Marlingappa, it was held -
that where the Shet—sanadz services required from the Shetsanadi family
were dispensed with as there was no necessity for it, full survey assess-"
ment was imposed upon the land and the heir of the person with whom
settlement was effected was allowed .to remain 1n bossession. sub]ent to: -

~ the survey assessment, no further demand being - permlssﬂole, the order
- passed and the action taken under the rule had in law the effect of

converting the land from a shetsanadi watan into a ryotwari holding
and investing the holder of the land with the rights 6f an ordinary occu~
pant entitled to remain in possession so long as he paid the survey -
assessment, The .case was, however, a case in which the resumption -
had been effected under the rules in force at the time. They were the
rules framed under Act No. XI of 1852 and Would be found printed in

12 Bom. L. R. 578.” i
vamusly Mr. Justice Bavdekar seems. ‘co have thoudht also
that the old set of rules which were framed under Act XI of
1852 had stood abrogated when the new set of rules was fram--
ed.! With that view, for the reasons which we have already
mentioned, we are with respect not prepared to agree. Proceed-
ing further with his judgment Mr. Justice Bavdekar said: '
“...the difficulty in the way -of Mr. Coyajee is that he cannot point
to-any. rules under which the action of Government in 1911 could be

said to have been taken. It appears that these rules which are printed. -
at page 578 in the 12th volume of the Bom L. R. were not in force in

1911.” -

Wlth respect, we are unable to share Mr.’ Justice. Bavdekars
view embodied in the' above mentioned observations. As a mat-
ter of fact, the action taken by Government in this particular
case could be said to have been taken even undeér the new
rules, because as we have pointed out one of the courses of ac-
‘tion which could be taken by the Collector under the new
rules was to order the continuance. of the land with the original
holder, levying the full assessment from that person. It is not
correct to say that the’ rules which are found printed at page
578 in Yellappa v. Marlingappa were not in: force in the year
1911. We do not wish to repeat what we have stated above,
namely, that the old set of rules was not abrogajed by the new
rules and it holds good even now in spite of the fact that the
new set of rules was framed in 1908. Therefore reliance on this
judgment of Mr.: Justice Bavdekar in Ibrahim Nhanusaheb’
case would not help the case of the respondent

The last point which Mr. Lokur has sought to nake before
us is that the revenue authorities, namely, thy Prant Officer,
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~having ordered the restoration of the suit property to the 1951

——m

defendant, it is not competent to a civil Court to ,entertainthe guryans
suit of the plaintiff. Although it does not appear from the MaxrUuM-

judgment of Mr. Justice Bavdekar that this contention was “*tp°
advanced before him in second appeal, there is no doubt that Grsfiggg-

~ such a contention was taken in the trial Court and also before m,grmp
the learned Judge of the lower appellate Court, and while S
dealing with that contentlon the lower appellate Court has )
said this:

“It is true that the Prant Officer has ordered resumptmn of one of
the lands. That order, however, is clearly illegal and, therefore, void.

" The plaintiff can safely ignore it. It is not necessary to get it set aside.
Since the order is illegal and void, it is not incumbent on the plalntlff to

join the Province of Bombay as a party. ” . ,
~ Obviously Mr. Lokur is seeking to rely on the provisions of s.4
of the Bombay Revenue Jurisdiction Act, 1876, (Act X of 1876)
when he is advancing this contention. Now, s. 4 of the Act
lays down: ,

““Subject to the: exceptlons hereinafter appearing, no cwll Court shall
exercise jurisdiction as to any of the following matters: —

(a)...

suits to set aside or avoxd any order under che same Act or any other
law relating to the same subject for the time being in force passed by
the Provincial Government or any officer duly authorised in that

behalf....... ”

Clearly these provisions cannot apply to the facts of the pres-
ent case for the simple reason that the original watan character”
of the property was lost by the action taken, namely, the action
of continuing the land with the original holder thereof without
" requiring the performance of service from the holder and sub-’
jecting the holder to the levy of full assessment. After the
watan character of the property was lost, the provisions of the
‘Watan Act became inapplicable to the property and, that being
so the Prant Officer had no jurisdiction at all to pass the -order
under the Watan Act in reference to this property. Obviously
therefore the order of the Prant Officer was void. That being
50 this particular contention is not available to Mr. Lokur.
In view of the above mentioned reasons, the Letters Patent
" appeal must be allowed, the second appeal will stand dismissed,
~ the decrees of the lower appellate Court and the trial Court
will be confirmed and the plaintiff’s suit will be decreed with

~cests throughout.

Appeal allowed.
M. W. P



