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1951 Mr. Maneckshaw because that was a case where the appellant
" RANGNATH was Tresiding out of British India. The position would have
KHE:;'IRAJ’ been very different if in this case the appellant was also.
Bai residing out of British India. We are dealing with a case where
THAKOREBAL the appellant is residing within the Dominion of India, and we
Chag],a, are called upon net to enforce a mandatory provision of the
C.J. Code but a provision which is purely discretionary, and the
question is on what judicial principle we should exercise the .
discretion.. It seems to me that the proper principle is that 1f -
- we are- satisfied that the appellant is liable to pay certain costs
ordered by the Court below and the appellant has contumaci-
~ ously or wilfully failed to. pay those costs, then the Court of
appeal -would certainly exercise its discretion against the:
appellant.and order him to deposit the costs of the trial Court.
Mr. Maneckshaw- says that the present appeal is a vexatious
appeal and the appellant should not be allowed to get away
with it. But whether the appeal is vexatious or not can only
be decided after the appeal has been heard. The appellant has
¢ right to appeal from the judgment of the lower Court. He .
has exercised that right, and we see no reason why we should
compel him to give security for the costs of the sixth respond-
ent of the suit in the Court below.

The result is that the motion fails: and is dismissed with
costs.
Attorneys for appellant Benjamin & Co.

- Attorneys for respondents: Daphtary Fereira & Diwan;
Dzkshzt Maneklal & Co. Hiralal M. Mehta & Co.

- Motion dismissed with costs
A J. P

ORIGINAL CIVIL

Before Mr. M. C. Chagla, Chief Justice, and Mnr. Justice: Tendolkar. |
1951 A. R. SARIN, PETITIONER v. "B. C. PATIL AND ANOTHER, .RESPONIDENTS"'

Azml 20 pgyment of Wages Act (IV of 1936), ss. 2, 15—Extent of Jurisdiction of
the Authority under the Act—Jurisdiction confmed to deciding.
claims arising out of deductions from wages and delay in payment of
wages—No jurisdiction to decide if contract of service is wvalidly
terminated or mnot—Constitution of India, art.” 227—High Court’s:
power of superintendence—Whether petitioner entitled to relief by

" writ of certiorari: :

fMisc. Appln. No. 67 of 1951,
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“Wages” as defined by the Payment of Wages Act, includes a sum:
payable to the person employed by reason of the termination of his
employment under the terms of the contract, express or implied. The
sum so payable .is wages, and not damages or cémpensation for
avrongful termination of his service.

- The jurisdiction of the Authority appointed under s. 15 of the Act is:
%hr_mted to deciding (1) all claims. arising out of deductions from the:
wwages, and (2) delay in payment of wages. Delay in payment of wages
wan only mean delay in payment of wages admitted, and not refusal
40 pay wages. The Authority has no power to decide whether the
refusal to pay wages is justified or is valid in law.

- Under the Act the jurisdiction of the Authority is to-determine the:
tterms of the contract of employment in so far as they relate to the:
ipayment of wages and in so far as it has to decide the liability of the
employer to pay wages under the terms of the contract.- It does not

1951

——

’ A R. Sanm

B. C. Pm:

extend to determining the question as to whether the contract has'

Jl;ermmated or is still subsisting.

It is competent to the Authority under the Act to construe the terms:
of the: contract of employment in order to determine, even if the con-

‘tract of employment has been terminated, whether any ‘sums are pay-.

. able by reason of the termination of the service. It is also open to the
authomty to- decide in case of dlspute whether the person has been.
employed or not.

+ Held, if the employer refuses to pay wages on the ground that the
servant has been dismissed by him and that he is no longer in his em-
ploy;. then in that case the Authority .cannot assume jurisdiction to- de-
cide whether the contract of service has been validly . and properly
terminated or not; nor whether the refusal to pay wages is justified or
i¢ valid in law.. .

_ Held, also that the Authority had  acted without jurisdiction in
ordering the petitioner to make certain payments to the: employee
(second respondent) as delayed wages when the pet1t1oners case. was
that the second respondent had been removed from service.

Under Arxrt. 227 of the Constitution, the High Court has

powers of superintendence, judicial as well as administrative not only -

over all Courts but also over all tribunals throughout the territories. in
relation to which the High Court exercised jurisdiction. In order that
a writ of certiorari shall not lie, the petitioner must be shown to have
_A. specific legal remedy. Article 227 only deals with. the power of the
High’ Court. and not with the rights of a litigant. The fact.that Art. 227
confers upon the High Court powers of superintendence. does not dlS-
entitle a petltloner to. a writ of certiorari.. »

Held, that in' the’ c1rcumstances of the case: the petxtloner was en-
titled. to a- writ of certiorari to quash the order of the Authority passed
thhout jurisdiction.

- This was a petition. ﬁled by the Controller of Stores;
B. B. & C. I Rly., for a writ of ceftiorari against the Authority
under the Payment of Wages: Act. Respondent No. 2
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1951 M. K. Raman was employed as a clerk in the Controller’s ofﬁce
AR SARIN since May 1944. Subsequently he was transferred to the oﬁ’rce_
B..C. P i of the District Controller of Stores. :

Chagla On January 6, 1950, he was suspended by the D1str1ct Con- :

c.J  troller and on February 4, 1950, he was removed from service
by the District Controller after full '1nvest1gat10n into his case.
The second respondent appealed to the- Controller of Stores-
but his appeal was dismissed. : |

On Apr1l 10, 1950, the second respondent made an ‘applicatiofi
to the authomty under the Payment of Wages Act for payrnent
of delayed wages to him under s. 15 of the Act. ~

" The Author1ty d1rected the pet1tloner to pay Rs. 253-10- 0 as

" delayed.  wages to ' the second respondent for the period,
February 4, 1950 to March 31, 1950. The second respondent
made six more similar applications for the subsequent pemods

- The petltloner contended that 1nasmuch as the second res-

pondent’s services had:been termmated the Authority had no

: 3ur1s1dct1on to go into the questlon whether the contract of

service had been properly terminated or not, or to decide that
“the second respondent’s services still continued.

- This contention:was reJected by the Authority and he: d1rect-
ed the petitioner to deposit an aggregate sum of Rs. 1,072- 1-0 as
delayed wages due and payable to the second respondent.

The petitioner thereupon filed this petmon for a wmt of
certiorari to quash the order..

- Sir Jamshedgz Kanga wzth N. A Palkhzwala for the peti-"
, t1oner ' S
" H. M. Seerfuat for respondent No 1
| -N. D. Vakhama for respondent No. 2.

CHAGLA C.J. By th1s petition the pet1t10ner ‘who is the Con- ’
troller of Stores, B. B & C. I. Rly., seeks for a writ of certiorari
against the Authorlty under the Payment of Wages Act. Res: .
pondent No. 2 was an employee of the B. B. & C. I. Rly. I—I\f
was employed on May 19, 1944. On January 6, 1950, the Dis- .
trict Controller of Stores made an order suspending him from
service with effect from January 7, 1950, and on February. 4,
1950, the District’ Controller of Stores passed an order removing.
respondent No. 2 from service. On April 10, 1950, respondent

" No:. 2 filed on application in the Court of the Authority under
the: Payment of Wages Adck for a direction to the petitioner
under s. 15 of the Act to pay a sum of Rs. 253-10-0 as delayed .
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wages for. the period February 4, 1950, to March 31, 1950. Sub-

1951 f

sequent to that. other apphcatmns were- filed for the payment R SARIN

of delayed wages by respondent No. 2 for periods subsequent
to March 31, 1950. An objection was taken on behalf of the peti-
tioner that the Authority under the Payment of Wages Act had

no ‘jurisdiction to decide the applications of respondent No. 2

in view of the contentions raised by the petitioner. That conten-

tion was rejected and the Authority adjudicated upon the claim

%of - respondent No. 2 and. passed ‘orders directing the petltloner
to pay ‘wages as claimed by respondent No. 2. e

_ In thls case the conten‘uon of the petltloner is that the con-
tract of serv1ce between respondent No. 2 and the B. B. & C. L.
- Rly. was vahdly terminated on February 4, 1950, and the peti-
tioner’s further' contention is that. after February 4, 1950, res-
pondent No. 2 ceased to be a servant of the B. B. & C..I. Rly.,
and the relatlonshlp of ‘master and servant between them came
to an end, or, in other words, after February 4, 1950, there was
no subsisting contract of service between the B. B. & C. I. Rly.
and respondent No. 2. The contentlon of respondent No. 2, on
the other hand, .was that he being a Government servant his
tenure in office was protected and he could not be dismissed

in the manner in which the B. B.&C. 1L Rly had purported to -

dismiss him. Therefore, he contended that he continued to be in

the service of the B. B. & C. L Rly and he . ~was entltled,to.

payment of wages. ’

The questlon that arises for our consmleratlon is Whether‘

lookmg to the terms of the Payment of Wages Act (IV of 1936),
it is’ competent to.the Authority under the Payment of Wages
Act to direct payment of wages when it is disputed that there

is a subsisting contract of service between the employer and

~ kis employee. is.it open to the Authority to decide whether a
contract of service has been properly and validly terminated?
Is it.open to him, to decide that the dismissal of a servant by

~his master is Wrongful‘? In order to decide this question it is

necessary to look at the purpose of the Payment of Wages Act
and also its general provisions. As the preamble itself says, the

purpose of the Act was - to regulate the payment of wages to

certain class of persons. employed in the industry,. and the
application. of the Act was restricted to wages payable in res-
pect. of a- wage perrod “which over such wage period averaged
‘Rs. 200 a month or less. “Wages” are defined as. meaning all
lemuneratlon capable of -being expressed in terms of money
which would, if the terms of the contract of employment

v.

B. C. PATIL

—

Chagla:
C. J.:



868 INDIAN LAW REPORTS 1952)

'1951 expressed or implied were fulfilled, be payable whether condi-
A.R. SARIN tional upon the regular attendance, good work or conduct or
other behaviour of the person employed or otherwise to a

B. C. P ]

b person employed in respect of his employment or of work done
Cgaglaz- in such employment. Therefore, it is clear that as far as this
*°"  part of the definition is concerned wages are to be construed
as remuneration due to a person who is employed and it is
remuneration which is payable under the terms of the con-
tract whether express or implied. The definition goes on m)»
mention certain other attributes which according to the Legis-
lature would also constitute remuneration to a person as wages,
and that further inclusive definition is Wages “includes any
bonus or other additional remuneration of the nature aforesaid

-« which would be so payable and any sum: payable to such
person ‘by reason of the tfermination of his employment.”
Emphasis is laid on behalf of the respondents on the expression
‘any sum payable to such person by reason of the termination
of his employment.” Now “such person” is the person employ-
ed, and any sum which is payable by reason of the employment
of such person coming to an end is also wages for the purpose
of this Act. Looking to the whole scheme of the Act and look-
ing to the earlier part of the definition, in my opinion, the sum
payable by reason of the termination of his employment is not
any damages or compensation to which a ‘servant would be
entitled on a wrongful termination of his service. The sum
payable here referred to is only a sum payable under the
terms of the contract. A term of the contract may well provide
that a servant is entitled to a salary for a month on the
termination of his contract without notice. If the contract so
provides, then the sum payable to the employee on termination
of his service without notice would be wages in lieu of that
one month’s notice and such a sum payable to him would un-
doubtedly come under the definition of wages as amplified by
the subsequent part of s. 2 (vi). Such remuneratlon in liew of '
notice may even ‘be an implied term of the contract of service. ~
If it is an implied term it would be as much wages within the '
meaning of this definition. Then s. 3 provides for responsibility
for payment of wages and it deals with cases where the em-
ployer is directly responsible and cases where a person other:l
than an employer may be made responsible for payment of
wages. Then s. 5 deals with time for payment of wages. Sec-
tion 7 deals with deductions which may be validly made from
the payment of wages. Sections 8 to 13 deal with different kinds
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of deductions. Section 14 deals with Inspecfors with which we 1951

are not concerned. Then we come to s. 15 which is the section A. R. SARIN

directly in question, and that providés: ‘ )
B. C. PatiL

———

“The Provincial Government may, by notification in the Official ;
{iazette, appoint any Commissioner for Workmen’s Compensation or Cga‘.’}a‘
other -officer with experience as a Judge of a Civil Court or as a stipen- - -
diary Magistrate to be the authority to hear and decide for any specified
area all claims arising out of deductions from the wages, or delay in
payment of the wages, of persons employed or paid in that area.”

\g‘herefore the jurisdiction of the Authority appointed under
this ‘section is clearly limited to (1) all claims arising out of
deductions from wages and (2) delay in payment of the wages.
It must be borne in-mind that s. 22 ousts the jurisdiction of civil
Courts in respect of all claims which can be entertained by the -
Authority under s. 15. Therefore, the scheme of the Act is to
set up a special tribunal, confer a special jurisdiction upon that
tribunal, and to the extent that special jurisdiction is conferred
upon that tribunal, to oust the jurisdiction of ordinary civil
Courts. Therefore, the jurisdiction conferred upon the special
tribunal must be strictly construed, and s. 15 itself clearly
limits the jurisdiction only to the two points to which refer-
ence has just been made, and this jurisdiction conferred upon
the authority under s. 15 must be read in the light of the previ-
ous sections of the Act. Jurisdiction with regard to delay in
payment of the wages must be read in connection with s. 5

- which lays down the time for payment of wages. Therefore,
if there is delay in reference to the point of time indicated in

s 5, then an employee is entitled to make a grievance of that

fact and the Authority is entitled to order wages which have

not been paid and which should be:paid in accordance with .

s. 5. Further, there is jurisdiction to adjudicate with regard to

deductions from the wages and this must again be read with

reference to s. 7 which permits certain deductions and which
makes it illegal for the employer to make deductions other
than those provided in the Act. Therefore, if an employer

akes certain deductions from the wages of an employee, he
is entitled to go to the Authority and complain of unauthorised
deductions and get an order from the authority compelling the
employer to make good the deductions wrongly made by the
employer. There is also a provision for appeal under s. 17, but
that right is restricted to cases where the total sum directed to -
be paid by way of wages and compensation exceeds Rs. 300. In
cases where the payment is less than Rs. 300, there is no right
of appeal at all and the decision of the Authority is final.

R
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Now, what is contended by Mr. Seervai on behalf of the
Authority and supported by Mr: Vakharia on behalf of respond-
ent No. 2 is that it is competent to the Authority to decide whe-
ther a contract of service was terminated or not, because if he
comes to the conclusion that the contract of service. was. not
validly terminated, then the employee continues in service, and

what the Authority directs the employer to pay is wages with-

in the meaning of the definition in the Act. It is further pointed
out that 1n thls partlcular case the employee 1s a Government_
proper ‘procedure is not follovved for: termmatlng the services
of a Government employee, the. Government employee cons
tinues in service and he is entitled to the payment of his salary.
‘Therefore, what is urged is- that all that the  Authority has

- decided in this case is'that the employee being.a Government

servant and proper ‘procedure ‘not having been followed in
terminating his services, he continues to be a Government
servant still employed by ‘the B. B. & C. I Rly. and as :such
servant he is entitled to the payment of wages, and as there has
‘been delay in payment of wages the ernployer is bound to pay '_

\ those wages.

Now, if that were the true constructlon of s. 15 I must say
that the Leglslature has used most 1napproprlate language to
convey that intention. Delay in payment of wages can’ only
mean delay in payment of Wages which are admitted. Wages
are due but for some reason or other those wages have not been
pa1d at the time when they should have been paid under the
law. Mr. Seervai wants us to read “delay in payment of wages”
as if it meant the same thing as refusal to pay wages. In this
case there is no delay on the part of the petitioner to pay wages.
He has refused to pay wages rightly or Wrongly, contendmg
that respondent No. 2 is not his employee; he has dismissed -
him and therefore nothmg 1s due to-him. Therefore the issue
which really arises and which the Authority has assumed’ juris-
‘diction to decide is whether- the refusal of the petitioner to'pay
wages is justified or is'valid in law. If the Legislature wanteg}
to confer such a. Jurlsdlctlon upon the Authorlty, it woulal
certainly have done so by " approprlate language Really
Mr. Seervai goes to ‘the utmost length by suggestlng that. al¥
questions arising out of a contract of personal service and‘all
questions arising out of relatlonshlp of master and servait,
have all been transferred from the’ civil Courts ‘to this specral
tribunal. Mr. Seervai says that the expression “any sum ‘pay-

able to such person by reason of the termination of his employa ‘
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ment” is wide enough even to cover a claim for .damages for
wrongful . dismissal. If the - intention - of the - Legislature was
- what Mr. Seervai says it is, nothing could have been easier
than for the- Legislature to have indicated in clear explicit
: language that the jurisdiction of civil.Courts to adjudicate upon
- the quantum of wages, to adjudicate upon the question whether
a .contract of service has terminated or not, the jurisdiction to
adjudicate upon the question as to whether a dismissal by a
master of his servant was Wrongful or not and the jurisdiction
Zto adjudicate upon the damages which the servant. is entitled
to on a wrongful dismissal, all these questions and all these
jurisdictions have been transferred from the civil Courts to the
special tribunal set up .under the Act. As I said before, one
would have expected very different. language, much more
appropriate language; to oust the jurisdiction of the civil Courts

*1951
A, R SARIN
B. C. PATIL

Chagl'a.:

o J.!

and to confer that jurisdiction upon the special tribunal. The

jurisdiction of a special tribunal cannot:be inferred by implica-
tion. Jurisdiction must be expressly given, and we must find
from the language of - the statute . itself that there is express
ouster  of the jurisdiction of the civil Courts and an express
conferment of such Jurlsdlctlon upon the spec1al tribunal set
up under the Act. :

We Would like to make it clear as the matter is of con51der-

"able importance, as to what we think is the. Jur1sdlctlon of the

Authority under the statute. It is .certainly competent to. the
Authority to construe the terms of the contract of vemploymentj,
in order to determine what wages are to be paid, and even.if
the contract.of employment has been terminated, it is open to
him to construe its terms in order to. determine Whether any
sums are payable by reason of the termlnatlon It Would also
be open to him to determine ‘whether a person has been em-“

ployed or not, because the question of contract of employment ‘

and the terms of the contract can oaly arise ‘provided the per-
son seeking relief was employed The mere denial of the factum

of employment cannot- oust the jurisdiction of the Authorrty )

If the employer denies or disputes the fact that the servant was,

employed by him, it will be for the Authorlty to decide that.

question, and it is only after the question. of . emp].oyment has.

been decided that the question would arise as to what are the
terms of the contract and what is the 11ab111ty of the master

under the terms with regard to wages. It has been suggested--

- by Mr. Seervai that this construction of thestatute really con-
fines the jurisdiction of the Authority only to cases where:
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wages are admltted and Mr. Seervai says that if the Legisla-

A R Smm ture intended that the Authority should only try cases of ad-

B. :C. PATI

g,

Chagla

mitted wages, there was nothing easier than for the Legisla-
ture to have so stated. It is not correct that our decision leads-
tc the conclusion that the jurisdiction of the Authority is ‘so:-
limited or restricted because there may be various cases within-
its jurisdiction where the liability to wages is denied -or dlsptit-
ed and which the Authority would still be competent to decide:
The question as to whether X amount or Y amount is due under
the terms of the contract is a case where wages may ‘not b(;5
admitted. The employer may say that X amount is due and thee
servant might say that Y amount is due, and the Authority:
would have to decide on a true construction of the terms of the-
contract as to what is the amount due. Therefore, the jurisdic~
tion of the Authority really is to determine the terms of the
contract in so far as they relate to the payment of wages and in
so far as he-has to decide the liability of the employer to pay-
wages under the terms of the contract. But that jurisdiction:
does not extend to determining the question as to whether the.
contract has.terminated as alleged by the employer or the ‘con--

~ tract is still subsisting as alleged by the servant..

Mr. Vakharia has contended that this petition is not main-
tainable inasmuch -as a specific legal remedy was open to the
petitioner and he should have availed himself of that remedy
rather than come to this Court on a petition - for a writ of
certiorari, and reliance is placed on-art. 227 of the Constitution
which confers upon the High Court powers of superintendence
not only over all Courts but also over all tribunals throughout
the ‘territories in relation to which the High Court exercises
jurisdiction. We have already taken the view that the superin-
tendence of the High Court is not confined to admzmstratlve
superintendence, it also includes ]ud1c1a1 superintendence, and
undoubtedly the High Court has power to correct any de01s1on
of a tribunal within its jurisdiction through its powers of

- superintendence. But in order that a petition for a writ of

. certiorari would not lie, the petitioner must have a specific legal
remedy, and specific legal remedy in this context can only mean
that he must have a right to approach a Court and he must have
a right to a remedy if his case was just. Article 227 only deals
with the power of the High Court and not with the rights of a
litigant. A litigant may approach the High Court, but he has
no right to do so, nor has he a right to a remedy because the
High Court may refuse a remedy under art. 227. Therefore the
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mere power of superintendence conferred upon the High Court o
does not disentitle a petitioner seeking a writ of certiorari from 1951
coming to this Court and asking for that writ. It cannot be said A. R. Sar Smm
under the circumstances of the case that he had an alternatlve C ParL
specific legal remedy open to him which he should have avalled S
of before he asked for a preprogative writ." Chagla

The result, therefore, is that in our opinion the order passed

the Authority was an order without jurisdiction. Therefore,

Lhat order must be corrected by a writ of certiorari. We, there-
fore, direct the issue of a writ of cermovram

‘Mr. Seervai very fairly stated to the Court that.as this was
‘a test case and respondent No. 1 wanted a decision on the point
raised which was of considerable importance, he himself should
bear the costs of this petition. We, therefore, order that res-
pondent No. 1 should pay the costs of the petition.

Attorneys for petitioner: meford Bailey & Co.

Attorneys for respondents: Little & Co.; D. G. Desai.

w  Writ issued.
A, J. P.

.

' ORIGINAL CIVIL

Before Mr. M. C. Chagla, Chief Justice, and ‘Mr. Justice Bhagwati,

‘THE - ASSOCIATED BANKING CORPORATION. OF INDIA, LTD. 1951
(In ‘LIQUIDATION) APPELLANTS (ORIGINAL PLAINTIFFS) v. MESSRS. August 9
" NAZARALLI KASSAMBHAI AND- CO,, RESPONDENTS (ORIGINAL .

DEFENDA’\TTS) *

Bankmg Companies Act, (X of 1949) as amended by Act (XX of 1950),
ss. 45A and 45B—Indian Companies Act (VII of 1913), s. 179—Juris-
diction of the High Coust on winding up of a banking company—Suit.

*(by the Offzczal Liquidator of a bank for tecovery of a money-claim—
‘Any matter relating to.or. arising out of the winding up of a banking

" company—Whether the suit is a matter or a claim relating to or aris-
ing out. -of the winding up of a bank—The suit being for less than
Rs. 25,000 in value, whethe'r excluswely mable by the Bombay Czty
Civil Court. ,

Section 45A of the Banking Companles Act, as amended ousts the

]urlsdlctmn of all Courts other than the High Court in all matters relat-

ing to or -arising out of the winding up of a banking company.

P

~+0. ¢ J. App. No. 36 of 1951: Suit No. 1127 of 1950.
Lmo _ILR 10—4 ’



