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11951 ;stare decisis. And in- support of the doctrine of stare deczszs Sir
" ABB:\——EANI Norman Kemp ‘has referred to two decisions of this Court in -
AN% Co. "'Bwrjom v. Jamshed,™ and Balvanta v. Bira,® where this Court
‘PRUSTEES has ‘held that a defaultlng party -is not- entltled to return of

OF THE de osit~-mone
PORT oOF P I

BoMBAY  The result, therefore is that the plamtlffs are not entltled to
'}Ch&;l;a. 7. the benefit conferred by s. 74 of the Contract Act, because they'f
are suing for the refund of a deposit to which that section does -
-not apply They are not entitled to relief agalnst forfeiture on °
equitable grounds, because 4they repudiated the contract, andi

being in default they are not entitled to the refund of a dep051t

.. which was intended as a ‘guarantee for the performance of the
‘contract. The learned Judge below took the same view of the

law ‘and dismissed ‘the - plamtlffs sult. In’ our opinion, the.

learned Judge was mght

S

The appeal therefore, falls and must be di"smis'sed with

costs ‘ x : .
- Appeal dismissed.
. M. W. P :
' (1913) 15 Bom. L. R. 405 ® (1897) 23 Bom. 56.

APPELLATE CRIMINAL

Before‘ Mr Justiée'Ba'udekar and Mr: Justice Chainani.

1951 o N STATE v. MULCHAND KHUSHIRAM «
Oct. 1 Lot
City of Bombay Police Act (Bom. IV of 1902), s. 111——Trespass upon
' prwate -open land—Premises,” meaning of—Whether word mcludes .
open land——Indzan Penal Code (Act XLV of 1860), s. 441.

The word “prem1ses” used :in s. 111 of the City ot‘ Bombay Police

- Act, 1902, does not mclude open plots of land. Therefore the section

- does not apply in. cases of trespass upon open lands ‘which do not ‘be-

' long to Government or which are not approprlated to pubhc purposes

Beacon Life and Fw‘e Assurance Co. v. szb ) referred to.

P

L& Cmmmal Rev1s1on Apphcatlon No. 614 of 1951
e (1862) 1 Moore P. C. N. 8. 78, 97.
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" CRIMINAL REVISION- APPLICATION ' from  the  conviction - 1951

“and sentence passed ‘by M. J, Gordhandas, Pres1dency I\/Iagls STATE

trate '19th Court, Esplanade Bombay. : ‘. MULv
' CHAND -

" Plot No. 91 opp051te the Marine Lines Station at Bombay be- KHUSHIRAM
longed to Sonavala & Co. T »

On Apml ‘9 1951 the manager of the propertles of Sonavala
& Co. filed a complaint . against Mulchand Khushiram (accused)
- and others alleging that they had encroached upon the open
s blot for the purpose of carrying on their business of haWklng in

eatables The accused was thereupon prosecuted under s. 111
of the City of Bombay Police Act, 1902 for Wllfully trespassm(r
on the land without any sétlsfactory excuse. e

The accused pleaded that he was an employee of one Mohan—
singh who was regularly paying rent to the complamant and
in the alternative he contendéd that the section did not’ apply
toa trespasser on an open piece of land belonging to a prlvate

1nd1v1dua1

The trylng Magistrate drsbeheved the defence story ancL also
rejected ‘the legal ‘contention.’ He, therefore, convicted the-ac-
~cused and sentenced him to’ pay a fine of Rs. 20. In h1s Judg-
'ment the learned Magistrate observed -— :

“Under s. 111 of the B C. P Act a person who Wlthout sat1sfactory
excuse wilfully enters or’ remains in or upon any dwelling’ house’ or
. premises or any land or ground attached thereto would be ‘punished. .
1 cannot give another meaning to the word ‘premises’ in order:to im-
prové the ‘construction of the section enacted by the . 1eg1s1ature I
prerises would include land then I cannot say that it does not 1nc1ude )
“land. If the legislature did not wanf premises to mean land then they
- might have used any other word to signify that premlses did” ‘not in-
_clude land. The word ‘any’ precedes dwelling houses or premises-and

the word ‘any’ also precedes land or ground. It may be  possible: that
ne land would: be.attached --to- premises when - it is a land;- that is
trespassed upon. But premises would include both land -and structures
"When premises are structures in a particular given case,. then a
. trespass on the land or ground attached to such structures Would also

be a trespass. ‘When premises would only mean land, then there- Would .
,'.be no questmn of any land or ground attaclted to such land.” )

The accused apphed in. rev1S1on to the ngh Court
Gopaldas N. Lal, for the apphcant
C. K Shah, for Government Pleader for the State

K J. thmdalavala thh Bhazshankar Kanga & Gwdharlal
for the complamant a
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1951 €HarNaNI J. This is an application in revision by the accused

'STATE agalnst his conviction under s. 111 of the City of Bombay Police -
V. Act and the fine of Rs. 20 imposed upon him.

MULCHAND - v .
Kuusuirav = The accused has been found guilty of trespassing upon an.

Chainani J. open plot of land belonging to Sonavala Co. Ltd. of which
Company the complainant is the manager. The accused chal-
- lenges  hisconviction on the ground that s. 111 of the City of
Bombay Police Act does not apply in cases of trespass on open
plots of land. S. 111 of the City of Bombay Police Act is
in: the followmg‘ terms: A

“Whoever without satisfactory ‘excuse Wllfully enters or remains in
or .upon any dwelling house or premxseg or any land or ground-attached
thereto, or on any ground, building, monument or structure _belonging
to Government or appropriated to public purposes, or on any boat or
" vessel, shall, whether he causes any actual damage or not, be pumshed

‘ w1th fine: Whlch may extend to twenty rupees”. ,

Leaving out of consideration boats and vessels, the section
deals with trespass on two kinds of properties, private proper-
_ties and secondly properties belonging to Government or ap-
propagated to public purposes. The plot, on which the accused
is said to have committed 'trespass,'does, not belong to, Govern-
ment, nor is it appropriatéd to public purposes. The accused can
‘therefore, be held liable only under the first part of the sec-
-tion. He would be so liable, if the word “premises” can be said
to include open land. It is true that according to its dictionary
“meaning the word “premises” includes land. But as pointed out
.in the case of Beacon Life and Fire Assurance Co. v. Gibb,""
the word “premises” in popular language frequently means
“buildings. The question to be determined therefore, is whether
the word “premises” is used in this restricted sense in s. 111 of
the City of Bombay Police Act. The reply to this question is
provided by the words used in the section itself, The words “or
any land or ground attached thereto” clearly show that the
word “premises” is not intended to include any land or ground.
For otherwise the words “or any land or ground attached
thereto” would be superfluous. If the.intention of the Legisla-

- ture had been to provide for cases of trespass not onhly upon.
buildings but also on lands, the words in the section would
have been “in or upon any building or land” and not “in or
upon any dwelling house or premises or any land or ground
attached thereto”. This intention of the Legislature is also made
clear by the different language used in the second part of the
~ section, the words used being “or, on any ground, building,
™ (1862) 1 Moo. P C. N. S. 73
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“monument or structure: belongmg to the State or approprlated 1951 .
to- pubhc purposes”. In the case of properties belonging to the g,
State -or appropriated to public purposes, the Legislature has, "
therefore, made the section applicable to cases of trespass on. ﬂ%‘;‘;ﬁ;&

open plots of land by spec1ﬁcally using the words “or on any S
groun a4, ainani

It has been urged before us that the obJect of s. 111 is to deal
with acts of trespass in circumstances in which they would not
constitute offences under the Indian Penal Code. Under s. 441,
Indian Penal Code, a material ingredient of the offence of cri-
minal trespass is- entering into or remaining upon. someone
else’s property with intent to commit an-offence or to intimidate
insult or annoy any person in possession of such property. No
such intention is required for an offence under s. 111 of the
- City of Bomhay Police Act A person would be guilty of this
offence, if he enters or remalns in or-upon any property without

"any satisfactory excuse even i he does so without the intention
mentioned in s. 441, Indian Penal Code. It has been urged that
the Legislature " could not have intended to differentiate
between trespass into. buildings and: trespass upon lands, that
the object of the Legislature in enacting s. 111 of ‘the City of
Bombay Police Act must have been to provide for all acts of
trespass in cases in which they would not constitute offences
under the Indian Penal Code and that we must therefore give
a wider meaning to the word “premises” so as to make the sec-
“tion applicable even in cases of trespass upon open lands. The
- intention of the Legislature is, however, to be gathered from
. the provisions- enacted by it. As I have pointed out, the words
“or any land or ground attached thereto”. in the first part of
the section clearly show that the Legislature did not intend to
provide for cases of trespass on private lands. This intention is
further made clear by the use of different language in the case
of private properties and properties belongmg to- the State or -
appropriated to public purposes. :

During ‘the course of arguments some stress has been laid on
.the words “any land or ground” and as they both refer to open
or unbullt plots. of land, it has been urged that the words “or
ground attached thereto” go not only with the words “any
dwelling hous® or premises”, but also with the words “or any
-land”. It has further been contended that the first part of the
section deals with trespass not only in or upon “any dwelling
house or premises” but also upon “any land”. We do not think
that we can accept this argument, having regard to the words

———
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76 INDIAN LAW REPORTS 7 (1959

. B used in the sect1on If the ob]ect had been as is now suggested'
~the Words would have beén somewhat as follows: “in or.upon
“any dwelling - ‘house, premlses or land or any ground attached

thereto”. :
. ~We are; ‘therefore, of the opinion-that the.word “premises”
used in s. 111 of the City of Bombay Police Act does not irclude .

" open plots of land, and that this section does not apply in cases

" of trespass ,upon open lands, which:do: not belong to uovern—_

ment -or which are not approprlated to, pubhc purposes.: _
- The’ conviction of the accused and: the sentence- passed upog;

~ him -are, thereforeé; set aside and he is ‘acquitted. Fine, if paid,

v'should be refunded

1951
Oct. 3

- Conviction. and sentence set aside.
M, W P o

. APPELLATE - CIVIL:

Before Mr. M. C: Chagla, Chzef Justzce, and Mr. Justice. Gagendragadkar o

MULCHAND GULABCHAND . MUKUND SHIVRAM BHIDE
~AND OTHERS.*:

Bomhay Co-bperative ‘Societies Act ‘(Bom. VII of 1925), ss. 54, 71 (2y (w)

-—BOmbay Co-~operative Socwemes Rules, ~ 1927, 7. 36~Proh1bztzon :
against legal practitioners - from appearing ‘in arbitration proceedings .

o —Validity of: rule—Constitution - of India, art..19 (1) (g)—Fundamental
- fight of :legal: practitioners. to practise profession—Whether prohibi- "

'~ tion affects fundamental mght—-—szference between statutory rules
and’ by-laws-—-Un'reasonableness ‘of statutory rule whether a ground -

B for challengmg “it—Indian  Bar Councils Act" (XXXVIII of '1926),

- " 5, 14/(1)—Bonibay Pleaders Act - (Bom XVII of 1920), s. 8. - o s

Rule 36 of the Bombay Co-operative Socretles Rules, 1927 Wthh""

~totally prohibits ‘representation -of a party by :a legal .practitioner in
,arbrtratron proceedings arising under s. 54 of the Bombay Co—operatlve

~ Societies Act, 1925, is a. rule of procedure not affectmg substantva‘fﬁ
, ;rlghts It 1s, therefore, yahdly made under s. 71 (2y (w) of the Act;

In re Godmho,“) referred to
Further, the .rule does not v1olate the fundamental rrght guaranteed

. tr) a lawyer under art 19 1) (g) of the Constztutron of Ind1a to pract1se '

*Clvﬂ Apphcatron No 619 of 1951 with C:'A. No. 942 of 1951..
L (1933) 36 Bom.-L.R.1(F, B)



