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redemption, we confirm the decree which has been passed by 1951
the Court below. The ‘appellants ‘will accordingly have .six Rant
months’ time to redeem calculated from today. iﬂiﬁi‘ﬁ '

Appeal dzsmtssed B
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APPELLATE CRIMINAL

Before Mr. M. C. Chagla, Chief Justice, an;d.Mr.vJusticev’ Tendolkar. -

ABBA GANI AND CO. (ORIGINAL - PLAINTIFFS),” "APPELLANTS v. THE 1951
TRUSTEES OF THE PORT OF BOMBAY (ORIGINAL DEFE‘IDA‘ITS), - Sept. 26
' RESPONDENTS.® —

Indian Contract Act (IX of 1872), s. 74—Contract for supplu of goods—-— .
Payment of deposit for due performance of " contract—Forfeiture of -
deposit for breach of contract—Relief against forfeiture—Applicabi-
- lity of section—Equitable jurisdiction of Court to grant relief—Un-
reasonableness of deposzt whether a ground for granting relief—
Whether express provision m contract necessaru to auow exercise o!
right of forfeiture.

Section 74 of the Indian Contract Act, 1872, does not contemplate the -
‘case of a deposit made for .the due performance of a contract. Suchs
‘deposit cannot be considered as amount-to be paid in case of a
breach, nor can it be considered to be ‘“any other stipulation by way
‘of pénalty.” Hencée a party committing a breach of the contract is not
entitled to the benefit conferred by the section in a suit- filed by him
for the refund of the deposit. -

- Dinanath v. Malvi & Co.,*) followed.

Pallon]ee Eduljee & Sons v. Lonavala Mumczpalztu,(’i) chssented trom

Natesa Aiyar v. Appavu Padavachi,®) Bhalchandra v. Mahadeo,*! W..
J:. Younie v. Tulsiram Jankiram,”® and Jamai'Majri Coal Co. Ltd. v. 8.
N. Lokras,® approved.

Bishan Chand v. Radha Kishan Das,"’ and Sankalchand Shah & £o.
v J. Prakash & Co. ,‘f’ referred to.

y. The equitable Jurlsdlctxon of the Court to give rehet agamst forfei-
ture and to reheve a party against penalty is conditioned by the fact
that ordinarily the Court will not help a wrong-doer or a party in de-
fault in obtaining a deposit which he had made‘ for the due performance

o . ”Fxrst .Appeal No. 23 of 1951, 4
™ (1929) 32 Bom. L. R. 272.. ¥ (1936) 39 Bom. L. R. 835.

®)(1913) 38 Mad. 178. . “9[1947} A. 1. R. Nag. 193.
®) [1942] A. I R. Cal 382. ) [1950] Nag. 625.. -

(0 (1897) 19 All. 489. o - (1945) 48 Bom L. R. 633
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1951  of a contract when he himself broke the contract or repudiated the con-
tract. There is no difference in this respect between a contract for sale

ABBAGANI ot land and other contracts.
TRUg:rEES Ex parte Barrell, In re Parnell,” Howe v. Smith;,*) Natesa Aiyar v.
ormur . Appavu Padavachi,®) and Spraque v. Booth,® followed. \
'E.ORT OF . .In re Dagenham (Thames) Dock Co., Ex parte Mulse,®) Kilmer v.
- OMBAY - British - Columbia Orchard Lands, Ltd.® and Steedman v. Drinkle,”
-distinguished.

Quaere.—~Whether, if the Court comes across a case where it takes
the view that the deposit is unreasonable or unconscionable, it will not
have the jurisdiction to interfere' on equitable principles and relieve,
the party, even though at fault, against the forfeiture of the deposit.

The unreasonableness or otherwise of the deposit must be judged
from the pomt of view of the nature of the contract and the time at
which the” deposit -was made, and not from the nature of the breach
committed by one of the contracting parties.

It is not necessary in a.contract to have an express provision with
regard to forfeiture of a deposit, If the deposit is for the due perform-
ance of the contract, then on the failure to perform the contract and on
the contract being repudiated by a party to the contract the other party
becomes entitled to forfeit the deposit.

Ex parte Barrell, In Te Pameu ) and Howe v. szth“ referred to.

'FIrsT APPEAL from the decision of J. M. Shelat, Esquire,
Judge City Civil Court, Bombay, dismissing Suit No. 887 of
1948. |
» ’ Suit for money.

Abba Gani & Co. (plaintiffs) were a firm reg:stered under
the Indian Partnership Act, 1930, carrying on busmess as
Timber Merchants and Contractors at Bombay.

In January 1947, the Trustees of the Port of Bombay (defend-
ants) invited tenders for the supply of timber, bamboos ané
other miscellaneous articles during the year 1947, and the
" plaintiffs having submitted their tender it was accepted. Under
the contract the plaintiffs had to supply at the first instance
materials of the value of Rs. 29,039, and a deposit was to be
made of 10 per cent. of that value. Accordingly, the plaintiffs
deposited three Government Promissory Notes of the face
value of Rs. 1,000 each with the defendants against the accept- -
ance of the contract. The material terms of the contract were

VN

as follows:— : : S,
“Clause 3——Each tender must be accompanied by a sum equal to ten
per tent. of the estimated total value of the tender submitted, subject -

*) (1875) 10 Ch. Appeals 512, = () (1884) 27 Ch. D. 89.
®)(1913) 38 Mad. 178. - “ [1909) A. C. 576.
©) (1873) 8 Ch Appeals 1022, ) 71913] A. C. 319.

™ [1916] A. C. 275.
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to-maximum limit of Rs: 1,000 (Rupess one thousand) only, heremafter
referred to as ‘earnest money’...... On. acceptance of a tender a separate
contract dep051t W111 be requlred to be made.” :

“Clause 8.—In case any of the said articles or goods are rejected, or
in-case there is any default in supplying the same as aforesaid on the
part-of the Contractor, the Controller of Stores shall be at liberty to
procure all such articles or goods as may; be required in lieu thereof
and.as may be considered suitable by the said Controller of Stores......

" Provided nevertheless that if thé amount of office charges and other
expenses damages and loss which may be sustained by the said Trustees
ag aforesaid shall exceed the said sum equal to Rs. (5) five per cent
hereinbefore referred to then the said Contractor shall in lieu of the

"'said- sum pay to the said Trustees the full amount-of all such charges
expenses damages and loss and the said Trustees shall be at liberty
to recover and enforce payment thereof. And the said Trustees shall be
at liberty to retain the said sums from -the amounts of any bills that
may or shall become due to the said Contractor or from the amount of
Rs. three thousand deposited with the Chief Accountant of the said
Trustees by the said Contractor before, the executlon hereof as securlty
for the performance of these presents.” ' :

.“Clause 14.——Shou1d the Trustees require a greater supply of any of
the said articles or goods than is specified in the said schedules the said
Contractor shall supply them at the rate or price per article or per
quantity of goods mentioned in the said schedules but when and affer
the 'supply of any articles or goods has amounted to (25) twenty-five
per cent over the quantity specified in the said schedules it shall be
lawful for the said contractor to signify in writing to the said Contrac-
tor of Stores within seven days of completion of delivery of the full
schedule quantity plus the aforesaid twenty-five per cent his unwilling-

1951
ABBA GANI
anp Co.
v,
TRUSTEES
OF THE -
PoORT oOF

BOMBAY :

ness to make any further supplies thereof and thenceforth he -shall not

_be-bound to make any further supply. If the said Contractor shall not
within seven days as aforesaid specify his unwillingness to make
further supplies he shall supply such further quantity of articles or
goods - as may be ordered by the said Contraétor of Stores at the price
.and. upon the terms and conditions herein and in the schedules
mentioned.” . ! ’ :

kY

The plaintiffs supplied materials of the value of Rs. 56,000

and then on July 2, 1947, they intimated that they would not -

.accept or execute any further orders for the year but would
only complete the orders they had then on hand. The defend-
®rits challenged the plaintiffs’ right to put an end to the con-
tract and maintained that under the . contract the - plaintiffs

were bound to supply ‘such quantities as would be required by

them from time to time during the year 1947. After some cor-
respondence between the parties, the defendants by their letter
dated June 8, 1948, forfeited the said deposit on the ground that
the plaintiffs had " fa11ed to carry out their obhgatlons ,under

the contract.
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1951 On December 17 1948, the plamtlffs filed the present suit in"
Assa Gan: the Bombay City Civil Court at Bombay to recover the three.
anp Co.  GGovernment Promissory Notes deposited by them with the de-'

v.
Trustees fendants or in the alternatlve thelr market value

: OF THE :
gg&g&f‘ The defendants inter alia contended that the plalntlffs by
.27 giving the ' said notice dated July 2, 1947, had committed a*
Chagla C.J. preach of the contract and conse uently the defendants Weref'

justified in forfeiting the said deposit.

The trial Judge held that the plalntlﬁ?s were not entitled t&‘

the benefit of s. 74. of the Contract Act nor were they entitled

" to relief against forfeiture on_equitable - grounds- as they- .were-

in default and had committed breach of the contract He,
therefore, dlsmlssed the plamtlﬁs suit. :

~ The plalntlffs appealed to the ngh Court

. B. M. Mistry, with Messrs. C. N. Daji, and K S Cooper thh
Messrs. Satyendra & Co., for the appellants. .

N. K. Petzgam with Messrs Mulla & Mulla for the respond-
ents. v e S _ ‘ v

Cuagra C. J. This appeal arises out of a ‘suit ﬁled by’ the
- plaintiffs for return of a deposit made by them of a sum of
Rs. 3,000 under a contract which they entered into. with the.
defendants, who are the Trustees of the Port of Bombay: The -
contract was for the Supply ‘of timber, bamboos and other mis-"
cellaneous articles during the year 1947. Under the contract, -
the plaintiffs had to supply materlals of the value of about
Rs. 30,000 and the deposm had to be made of 10 per cent of that
value. In fact, the plaintiffs supplied materials of the value of
Rs. 56,000, and then they intimated to the defendants that they.
would not make any further supplies. Thereupon the defend-
“ants forfeited thedeposit of ‘Rs. 3,000. And the question that
arose in the suit, and whlch arises in this appeal, is whether
the plaintiffs are entitled to recover the dep051t

It is "not disputed by the plaintiffs that they commltted a
breach of the contract in falhng to supply materials to- the de-
fendants although called upon to do so. But the contention of
the plaintiffs is that the deposit Whlch they made, and which"
was forfeited by the defendants, was in the nature of a penalty,
and that the plalntlffs are entitled to be relieved against the-
penal provision in the contract. Now, in order to appreciate
the contentlons of the parties, it may perhaps be necessary to
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look at the terms of the contract between the parties. The gene-‘

.ral conditions.of tender provided that, -on acceptance of a
tender, a separate  contract deposit. would be required to be
made. This was in contra-distinction to earnest money which
“had to be paid along with the tender. In the tender which the
_plaintiffs forwarded to the Controller of Stores, Bombay Port
Trust, they undertook to give security in cash, or by Govern-
ment or Public Securities, or by Banker’s Guarantee Bond, to
- the extent of 10 per cent. of the. total approximate value of the
ccepted items. Clause 8 of the agreement provided that if there
“was any default in supplymg any of the articles covered by the
contract, or if any of the articles were rejected by the defend-
ants,- the Controller of. Stores of the defendants could procure
these articles as may be required, and the plamtlffs were liable
to make good the difference between the pricé fixed under the
contract and the price which the defendants would have to pay
to buy these articles in the open market “And this difference in
price was to be ‘recovered from the amount of any bills which
the defendants had to pay to the plaintiffs or from the amount
deposited by the plaintiffs as secdrity for the due performance
~of the contract. Therefore, the amount which was to be deposit-

ed, and. Wthh was described as a ‘contract . deposit’, could be

;-avaxled of both as a fund from Whlch the . defendants could
draw in the event of proper artlcles not being supplied by the
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plaintiffs and the defendants bemg compelled to buy the arti-

cles at a hlgher prlee, and as secur1ty for the due performance
of, the contract. Under cl. 14 of the agreemert, there was an
obligation upon the plaintiffs to supply the qyantIty of the arti-
cles mentioned in the contract plus 25 ‘per cent. and the right
was given to the plaintiffs, after the art1cles were supplied and
after-a further 25 per cent. was also supphed to intimate 'to the
_defendants their unwillingness to make any further supphes
If. this was done there was no further obligation upon the
- plaintiffs to make any further supphes but if the plaintiffs did
. not indicate- their unwillingness within seven days, they were

liable to supply such further \quantlty of articles or goods as

fmight be ordered by the defendants at the price and upon the
terms and conditions mentmned in the contract. Now, in this
‘case, the  plaintiffs, having . supphed 25 per cent. over the
quantity spemﬁed in the contract, failed to intimate their un-
willingness to make any further supphes and, therefore, they
became liable to continue to ‘supply goods during the permd of
the contract. The plalntﬂfs repudiated the contract by refusing

to carry out’ the1r obligation to supply -articles as required by .
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}_5_9_53_1_ clause 14, and it was on this repudiation that the defendants
Apsa Gan: lorfeited the sum of Rs. 3,000 which had been dep031ted by the
: Am:? Co. . plaintiffs as a contract deposit. :
ngs;r;gs - Now, it is urged by Mr. Mistry that, on a construction of the
* Porr op contract, there is no provision which would entitle the defend-
- BomsBAY ' ants to forfeit the deposit. Mr. Mistry says that there should:be

Chagla @n express stipulation to that effect ‘which alone would entitle
- C.°J. the defendants to-forfeit the deposit. In this connection,: the .
observations of Lord Justice Mellish in Ex Parte Barrell: In re

- Parnell™ are appropriate. Lord Justice Mellish says (p. 514) e

~“......even when there is no clause in the contract as to the forfeiture

......

of the deposit, if the purchaser repudiates the contract he cannot have
back the money, as the contract has gone off through his default S
Therefore,-it is not necessary in a contract to have an express
provision with regard to forfeiture of a deposit. If the deposit
is for the due performance of the contract, then on the failure
tc perform the contract and on the contract being repudiated
by a party to the contract, the other party becomes entitled- to
forfeit the deposit. Indeed, it is this very purpose that the-de-
posit fulfils. It is a guarantee for the performance of the con-
tract, and, as it has been said, it supplies a motive to the parties
to fulfil their obligations under the contract. It acts in-terrorem
and by reason of the fear that the deposit might be forfeited if
the contract is not performed, the parties are induced to carry
" out their obligations under the contract. See in this connection
the following remarks of Lord Justlce Fry in- Howe v szth‘z’
o (p. 101):— ' s

“ It is not merely a part payment, but is then also an earnest to

......

"bind the bargain so entered into, and ‘creates by ‘the fear- of - its forfei-
ture a motive in the prayer to perform the rest of the contract.”

 The first question that arises is whether s. 74 of the Indian
Contract Act is applicable to a deposit made for the due. per-

' formance of a contract. It is well known that s. 74 was enacted
to do away -with the difference that existed and. exists in
English law" between 11qu1dated damages and penalty. The rules
were so arbitrary and so complicated, and the decisions were *
so conflicting, that the Legislature here thought fit to eliminadg,
the distinction between liquidated damages and penalty
altogether and to provide a simple: clear rule in s. 74 to ‘deal .
with both cases of penalty and liquidated damages. And s. 74

~ embodies the principle that, where a penalty or liquidated
damages is fixed under a contract to be paid in case of its

( (1875) L. R. 10 Ch. App. 512.  © (1884) 27. Ch. D. 89.
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" breach, the Court is given the .discretion t0 give reasonable 1951
compensation not exceeding the amount mentioned in the .con- ABBA GANI
tract either as liquidated damages or as penalty. What is urged anp Co.
before us by. Mr. Mistry is that, in fixing the sum of Rs. 3,000 as TRUSIEES
the amount which should be forfeited to the defendants in the _orTHE

- event of the plaintiffs failing to perform the contract, what the Eg;}’;ﬁf‘
parties were doing was to fix a penal sum, and under s. 74 the ——
defendants are not entitled to the penal sum fixed but are only _Cé‘_“,%‘,“

~entitled to reasonable compensation which the Court may de- *
_termine under that section. Now, the question that we have to

~%onsider is whether, on a true construction of s. 74, a case of a
deposit or of any amount paid at the time the- contract is
entered into for the due performance of the contract comes
within the ambit of s. 74 and whether the rights of parties in
relation to this deposit or sum can be adjudicated upon under
s. 74. It will be noticed that the sum which is named in the
contract either as penalty or as liquidated damages is a sum
which has not already been paid but is to be paid in case of a
breach of the contract. With regard to the stipulation by way
of penalty, the Legislature has chosen to qualify “stipulation”
as “any other stipulation”, indicating that the stipulation must
be of the nature of an amount to be paid and not an amount
already paid prior to the entering into of the contract. The sec-
tion further provides that a party complaining of a breach is
entitled to receive from the party who has broken the contract

. reasonable compensation: not exceedmg the amount so named
or the penalty stipulated for. Therefore, the section clearly con-
templates that the party aggrieved has to receive from the
party in default some amount or something in the nature of a
penalty: it clearly rules out the possibility of the- .amount
which has already been received or the penalty which.has al-
ready been provided for. Looking at the section as a whole, it
‘therefore, seems to me that it does not contemplate cases of de-
posits made for the due performance of the contract. Such de-
posits cannot be considered to be amounts to be paid in case of
a breach, nor can it be considered to be “any other stipulation

m{r)y way of penalty.” I may point out that a view has also been
taken that under-s. 74 only an. aggrleved party can claim the -
benefit conferred under that sectlon but that a party who is in
default can never claim relief against pénalty or against the
payment of quuidated damages as provided in that section.. As
in this case we are dealing only with a case of a deposit which,
according to me, clearly does not fall under s. 74, it-is unneces-
sary to consider the other aspect of the case as to whether,
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even though an' *amount had to be paid after the contract was |
broken, a party who has committed a breach could go to Court .
and ask for relief under s. 74. :

This view of the law has been taken by thls Court in a judg- -
ment of a divisional bench in Dinanath v. Malvi & Co." In that
case, the purchaser of an -immovable property made a default
in the payment of the purchase price within the time fixed
under the contract, and the vendors forfeited the - deposit |
money. The plaintiff sued for relief against forfeiture and relied -
upon s. 74 of the Contract Act; and Sir Norman Kemp, Acti jzg
Chief Justice, and Mr. Justice Murphy took the view that s7 74
of the Indian Contract ‘Act did not apply to a deposit made”
under the contract. In doing so, the Court followed a decision -
of the Allahabad High Court in Bishan Chand v. Radha Kishan
Das® and, according to the learned acting Chief' Justice, both

- 8s. 73 and 74 “show what is the compensation to the seller, who

is not responsible for the breach. They contemplate a case in
which ‘he is seeKing to recover compensation for the breach.
‘They do not contemplate a case in which a sum of money has

~‘been paid by way of earnest.” Now, turning to the judgment

‘of the Allahabad High Court in Bishan Chand v. Radha Kishan
Das® on which this decision was based, that judgment held
that if a contract for sale goes off by default of the purchaser,
the purchaser cannot recover any deposit which may have been
paid by him to the vendor in pursuance of the contract. But,
with respect to Mr. Justice Kemp, I do not see in this judgment .
of the Allahabad High Court any discussion as to s. 74 of the
Contract Act: the decision is based more on equitable princi-
‘ples, to which I shall presently come, than on a congtruction of
s. 74 of the Contract Act. There is also another error with re-
gard to the reference to this case, and it is that Mr. Justice
Kemp refers to this ]udgment as a decmon by. a majority of the
bench. But, as far as I can see, from the report, it is a judg-
ment of Mr. Justice Burkitt in which Mr. Justice Knox con-
curred. ‘We have another decision of a divisional bench of this
Court in Pallonjee Eduljee & Sons v. Lonavala Municipality.'®
“The bench = consisted of Mr. Justice Barlee and Mr. Justipn
Tyabji, and the main question that arose for the decision of the
bench was Whether s. 70 of the Contract Act applied notwith-
standing the fact that the contract between the parties was not

_ ‘binding. In that case, it was found that the Lonawala City Mu-

nicipality had entered \into a contract with a contractor which

| ®(1929) 32 Bom. L. R°272. - ©(1897) 19 AlL 489,
© 01 (1936) 39. Bom. L. R. 835,
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v,

was not an ‘enforceable contract and - natwnhstandmg that -

the Court gave relief to the contractor under s. 70 of the -Con-
tract Act. The contractor had deposited a sum of Rs. 1,000 on
- terms that if the work was not completed within three months,

the Municipality was entitled to forfeit that amount. The con--

tractor failed to complete the work within. the time stipulated.

- But what is rather important to note is that in fact he did carry.

out the work. Mr. Justice Tyabji, at page 843, dealt with this
question of deposit, and held that the deposit fell within the

.expression “stipulation by way of penalty” used in's. 74 of the.

1951
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Chagla
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Contract Act, and he further held that the Municipality was -

not entitled to enforce the penalty in terms of the contract but .
was only . entitled to receive from the: plalntlffs,; who had-

broken the contract, reasonable compensatton' .not exceedmg

the amount of the penalty stipulated for. Now, with respect to

- the learned Judges, their attention does not seem to. have been
drawn to the earlier decision to which I just referred, namely,
in Dinanath v. Malvi & Co." nor does the matter seem to have.
been argued, nor any other authorities cited before the bench :
As a matter -of fact, Mr. Justice Barlee, in a concurrlng judg-
ment, does not deal with this question at all: As I said before,-
-the main question that was agitated before that bench was: the -
question of the applicability of s. 70 of the Indian Contract Act.

If two benches of this Court had come to contrary conclusions

as to the apphcablhty of s. 74, we: mlght ‘have serlously con-.

'sidered whether the matter should not be referred to a fullf'{
bench for settlement of any ‘doubt as to the true.position in
law. But when we find that Dinanath v. Malvi & Co.™ has come,

"to-a considered conclusmn and when we also find: that a later -

Judgment has come to a contrary conclusion w1thout takmg

into consideration the earlier dec1smn by . which it was bound:

and without hearing - full arguments on the ‘matter, we do not
~ think that it is necessary to appoint a full  bench, but that it

would be sufficient if we follow the earlier d1v151ona1 bench

judgment in Dinanath v. Malvi & Co." We are fortified in this

conclusion by the fact that other High Courts have followed

the decision in Dinanath v. Malvi & Co. “" and have taken the

same view of the correct 1nterpretat10n of s. 74 of the Contract

Act. The Madras High™ Court, the Nagpur High Court and the

Calcutta ngh Court. have taken the view .that deposits made

for the due performance of a contract do not fall Wlthm the

ambit of &. 74: see Natesa Awyar v. Appavu Padayacht 2

") (1929) 32 Bom. L. R. 272, ) (1913)° 38 Mad, 178,"¥. 5,
Lmo-—ILR 9=g " -
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Bhalchandra v. Mahadeo Y and W. J. Younie v. Tulszmm Jankz-
ram.” There is also a recent decision of the Nagpur High Court
in Jamai Majri Coal Co., Ltd., Chhindware v. S. N. Lokras®
which takes the same view of the law. Mr. Vivian Bose, Chief
Justice, and Mr. Justice Mangalmurti took the view that s. 74
limits the right conferred by it to the party complaining of the
breach, and in all ‘the three sections, namely, ss. 73, 74 and 75,
no privilege is conferred on the party at fault. This is the other
view of the interpretation of s. 74, to which I have referred .
earlier in this judgment, which places a greater restrlcmon,
upon the rights of parties who are in default to avail themselvés
of the benefits conferred under s. 74. Our attention has also
been drawn to the judgment of Mr. Justice-Blagden in Sankal-
chand v. J. Prakash.“ What Mr. Justice Blagden was consider-
ing in that case was the provisions of s. 10 of the Civil Proce-
dure Code and whether the issues in two suits which he had
to consider were substantially the same; and it was in
connection with ‘this matter that, dealing with the pleadings in
one of the suits, he pointed out that the defendants before himd
had filed a suit in the Chief Court of Sind claiming the return
of a certain deposit. He noticed the ‘fact that the contract in

-question did not contain a clause of forfelture and he expressed

the followmg oplmon (p. 634) — = '

“ therefore, the mere .fact, if fact it oe that the present defend-‘
ants broke their contract would not in itself entitle the present plaintiffs
to retain the deposit. They would have to show that in fact they suf-
fered' damages ‘which equalIed or exceeded Rs. 4,000.”

This observation is relied upon in support of the argument that
Mr. Justice Blagden took the view that cases of deposit fell
within s. 74 of the Contract Act. With respect to the learned
Judge, we cannot look upon th’s observation as anything more

" than a passing reference to a subject which was not strictly

before Mr. Justice Blagden, as the observation was not based
upon any consrderatlon of law or authorrtles bearmg on the
subject. : :

It is then urged that even assuming that the matter does not-.
fall under s. 74, we should give relief to the plaintiffs in the
exercise of our equitable jurisdiction. Mr. Mistry says that
there can be no doubt that a deposit made for the due perform-
ance of a contract is in the nature of a penalty, and that a Court
of equity will always g1ve rehef against a penalty and against

™ [1947] A. I R. Nag. 193. ¢)[1942] A. L R. Cal 382,
 [1950] Nag. 625, ) (1945) 48 Bom. L. R. 633, 634,
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forfeiture. The -observations of Lord Justice Mellish in In re
Dagenham (Thames) Dock Co.:Ex parte Hulse™ with regard
to the nature of a deposit are rather striking. The judgment is
at page 1025, and the observations of Lord Justlce Melhsh are
as follows:— . .

e I have .always understood that where there is -a stipulation that"

if, on a certain day, an agreement remains either wholly or 'in any part
unperformed—in which case the real damage may be either very large

or very trifling—there is to be a certain forfeiture incurred, that stipu-

lation is to be treated as in the nature of a penalty.”

“But the difficulty that Mr. Mistry has to get over is that the

equitable’ jurisdiction of the Court to give relief against for-

feiture and to relieve a party against penalty is conditioned by
this very important fact, that ordinarily the Court will not help
a wrong-doer -or a party in default in obtaining a deposit. which

he had made for the due performance ‘of a contract when he

himself broke the contract or repudiated the contract. I think
it may be considered—as I shall presently point out—well
settled in England that, when a party repudiates a -contract .or
puts an end to the contract, and if any deposit that he has made
for the due performance of the contract has been forfeited, he
cannof sue for the refund of that deposit. This principle was
clearly enunciated in the case to which I have already referred:

- Ex parte Barrell. In re Parnell.® The prmmple has also been
subsequently enunciated “in -the case which has come to be
looked upon as the leading case on the subject, namely, Howe
v. Smith.” Lord Justice Cotton says :(p. 95):— '
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#......What is the deposit? The deposit, as I understand it, and using

| the words of Lord Justice James, is a guarantee that the contract shail

be performed. If the sale goes on, of course,‘not only in accordance .

with the words of the contract, but in accordance with the intention of

the parties in making the contract, it goes in part payment -of the pur- ’

chase-money for which it is deposited; but if on- the default of the pur-

chaser the -contract goes off, that is to say, if he* repudiates ‘the -contract, -

then, :according to Lord Justice James, he can have no right to recover
the " deposit.” :
On the same page, Lord J ust1ce Cotton qualifies these remarks
by saying that there may be cases where .a Court of equity
might give relief in respect of the forfeiture of the deposit even
to a party in default, and this is what the learned Lord Justice
says (p. 99):— . .

“I do not say that in all cases where this" Court would refuse :specific
performance, the vendor ought to be entxtled to retain the deposit. It

M (1873) L. R. 8 Ch. App. 1022. © (1875) L. R 10 :Ch. App 512
' %) (1884) 27 Ch, D. 89, :
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‘-may well ‘be - that thére may be’ circumstances which would Justlfy this-

Court-in declining; .and which would’ require  the Court; according to :its’
ordinary - rules, to-refuse:to. ‘order specific-- performance, . .in. which it:
could not. be sald that. the purchaser had repudiated the contract or that -
he Had entirely put an end to it so as to enable the vendor to retaln the
deposit. In order to enable thé vendor so to act, in my opinion there"
must be acts.'on -the part of the purchaser which not only -amount to
delay sufficient to:deprive hlm of :the equitable remedy of specific per-:
formance, but which: would' make his". COnduct amount. to a repud1atlon
on his part of the contract ..... - S : ;

And on the facts of that partlcular case, at page 96, Lord Jus-

"tlce Cotton ‘came to the followmg conclusion: = .,

It (the contract) was not, performed w1th1n a reasonable tlme,,
and from the conduct. of the purchaser, as I read the letters and under-
stand what took ‘place, I come to the conclusion that he mnever was up-
to and even" at the. time:when he brought thlS act1on, ready with the
mcney to. perform :the confract......” : C :
NoW it is suggested that the Enghsh Courts have, in other
cases, taken 'd-‘different ' view from ~the view “enunciated in-
Howe *V"";S'mtth"' ‘But :when~ we look at the cases * on which .
réliance ' is placed it “is clear that these cases come within the
pr1nc1p1e“la1d down in Howe v.'Smith.: -The first case on which

- strong* réliance is placed is.In' re' Dagenham' ' (Thames) Dock.-

Co.; Eg’ Parte Hulse @"to which I have already ‘made’ a refer-*
ence, In'‘that case, a joint stock ' company agreed with ‘a land-’
lord to purchase a ‘piece of land for X 4,000, of which £ 2,000°
was to be ‘paid at once and the remammg £ 2,000 on -a future’
day named in the agreement. There was a provision that if the-
whole of -the £2,000 and interest ‘was . not paid off by: that day,

~in which respec¢t time: ‘was to’be of the essence of  the contract;
the vendors might re-possess the land as of their former estate,

Wlthout any. obhgatlon to repay any part of the. purchase—
money The company failed to pay the balance of the ‘purchase- .

“price; and 'subsequently the - company was wound up. The ven-.

dors- ‘applied for an order against the liquidator.that the com-:
pany might deliver up to the vendors possession of the lands
frée from all’ claims by the 'company. The Master of:the Rolls

offered’ {6 ‘the vendors an order for sale and payment, as.in the

ordmary casé of a vendor’s lien. This offer was refused, and,:

theretpon ‘the learnéd Judgé' refused to make the order;: ‘and

held that the company was entitled to be relieved on‘payment-

of “the balance of the purchase money. Therefore; this-was not"

a case where ‘the company was suing for the refund of £ 2 000

the company was already. in possession and the ”vendor Wanted
01 (1873) Lo-R..8; Chy App: 1022,
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te: retain -the £ 2,000 Whlch had -already been paid.. and also :to
get from the .company possession of the. land, ‘The Master-of
‘the Rolls . suggested that the vendor ‘should sell the land and
relmburse himself from the price . reahsed by the:'sale, of :the
land on the footing 'of a vendor’s lien. It was when ‘that offer
was. refused that the English Court felt.that it was a gross case
Where equity should ‘come to the relief of the purchaser. But,
as I said before, thls is not an authorlty for the proposition that
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‘a-party in default can.sue for refund of the deposit made by

','hlm The other case reliéd upon is Kdmer v. British Columbw
Orchard Lands, Linited.® In this case, the. purchase price had
-to be pa1d in 1nsta1ments at spec1ﬁed dates, and . there Was a

prov151on in the agreement for forfelture of all" payments of.

past mstalments of purchase-money 1n case of default of punc-
f»-tual payment of any one 1nsta1ment Default ‘was made by the
,f.purchaser and the vendor sued -to enforce the,forfeiture. The
,purchaser pald into Court the 1nsta1ments due and counter—
fvclalmed for spec1ﬁc performance, and the Court relleved the
_purchaser from forfeiture. Now it will be. notrced that this case
'clearly shows that there was no repudlatron on the part of the
: purcnaser Far from there bemg any repudlatlon, the: purchaser

T

reheved from forferture Whlch was in the nature of a penalty, |

.on hrS paying off the purchase—money due It will also be notlc-
ed that [in thls case, it was not a case of forfelture of a’ depos1t

L.1t was a case of forfe1ture of 1nsta1ments actually pa1d Whlch ,

.k v Dmnkle 2) Here also the purchase-prlce was to be pald by
-certain 1nsta1ments and there was a prov151on that on fallure
to pay any 1nstalment the vendor was at liberty to cancel the
~agreement . and to retaln as hquldated damages the payments
-already made. The purchaser made default in paymg ‘the first
:-;mstalment and the assignee of the purchaser sued for spec1ﬁc
-performance. The Court dechned specific performance, but
“granted relief against forfe1ture of payment Now, here again it
ris clear that the party in default had not repudrated the con-
tract. or- put_an- end to the contract The ,purehaser had faﬂed
to.make the payment at the due date, but the very fact that he
filed a suit for specific performance clearly shows that, far
from repudlatlng the contract,-he wanted the contract to be cat-
ried out. Here also what was- attempted to be’ forfeited was
™ [1913] A, C! 3819, - - - [1916] 1 A C. 275.
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not. a deposit. but part payments actually made against the pur-
chase-price. Therefore, in my opinion, none of these three cases
affect or impair the principle enunciated in Howe v. Smith,
namely, that a party repudiating a contract. or putting ‘an
end to the contract cannot claim a refund of the deposit which
he: himself has made for the due performance of the contract.
In equity he would be a wrong-doer, and equity would not per-
mit. a Wrong-doer to benefit by his own wrong.

The same view of the law has been taken by the Madras ngh
Court in the full bench decision in Natesa Aiyar v. Appavu. I3}
-Padayachi,’” to which I have already made a reference. But it
is rather important to note that one of the considerations that
we1ghed with the full bench was that the deposit which was
forfeited was 10 per cent. of the consideration, and the Court

~took the view that 10 per cent. under the circumstances of the
' case was neither unreasonable nor extraordinary. Therefore,

the full, bench seems to have taken the view that a Court may
intervene, even though the party suing for the return of the

‘deposit was in default, if it felt that the deposit which the party

was asked to make and which the other party was forfeiting.
was an-:unreasonable deposit or an . unconscionable deposit
which the Court as a Court of equity would not countenance.
That question fortunately does not arise in this case; because '
the deposit that has been made by the plaintiffs is,10 per cent.
of the amount of the articles which they had to supply to the
defendants Whether a deposit is reasonable or otherwise has
got to be judged from the nature of the contract which has got
to be performed, and fromr the nature of the obligations
undertaken by the parties to the contract. The nature of the
dep031t is not to be judged from the nature of the breach com-.

mitted by one of' the contracting parties. Mr. Mistry says that,

in this case, the plaintiffs carried out the whole of the contract,
and that the breach that was made was because they failed to
give timely intimation of their unwillingness to continue with
the contract. But, as I said before, the reasonableness or
otherwise of the deposit must be judged from the point of view
of the nature of the contract and the time at which the deposit
was made. Can it be said that, when the Port Trust demanded
from the plaintiffs a deposit of 10 per cent, they were asking
the plaintiffs to deposit an unreasonable or unconscionable
amount? I think it is clear that any such contention is entirely
unsustamable Therefore, it is not necessary to decide in this

A

) (1913) 38 Mad. 178, F.B.
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case whether, if the Court came across a case where it took the 1951
view that the deposit was unreasonable or unconscionable it Agpa Gan:
would not have the jurisdiction to interfere on equitable princi-  anp Co.
ples and relieve the party, even though at fault, against the T-Rvgims
forfeiture of an amount which the Court would consider to be _OF THE
.entirely unreasonable and unconscionable. The Privy Council ﬁgﬁi;’f
also, in Sprague v. Booth,"' which was not a case of sale of _ ——.
land, has laid-down the saime principle. That was a case, of a Chagla C. J.
_contract for sale of railway stock and a deposit of £ 250, 000 was
received by the vendor as security for and to be credited
‘towards the payment of the price or to be forfeited on default. .

The assignee of the purchaser sued to recover that deposit

without tendering the price. The Privy Council, on the finding -

that the purchaser or his assignee was in default, dismissed the

action. Mr. Mistry contends that most of these cases to which
reference has been made are cases dealing with sale of land,

‘and Mr. Mistry says that special technical considerations may ‘

apply to a case dealing with a sale of land; but that, when we

are dealing with. a case of a contract which is not a ‘contract for

sale of land, different considerations will apply. I fail to. see

why different considerations should apply to cases of contrlaﬂcts

other than contracts for sale of land. In a contract for sale of

land as well as in other contracts, if a deposit is made ds a.
guarantee for the performance of/the contract, the same prin- -

ciple would apply. If the contract is not performed and the

deposit is forfeited, the question that the Court will ask itself

will be; Is the person suing for the refund of the deposit a -
person in default? The Court will also ask itself the question:

What is the nature of the default? Has the person repudiated

the contract or has he put an end to the contract? If he has

done either, then the Court will refuse to give him relief be-

cause he is the wrong-doef and he cannot benefit by his.own

wrong. These are general equitable principles which - apply not

to one class of contracts but to all .contracts.

- I may point out that, when Sir ‘Norman Kemp decided
Dinanath v. Malvi & Co.,* he was told that in Bombay it was
understood - as established law that a- person in default could
not sue for the return of his deposit, and Sir Norman Kemp
decided the case really on three grounds: (1) on the ground.
that a deposit does not fall within the purview of s. 74 of ‘the
Contract Act; (2) on the ground that a party in default cannot .
sue for the refund of the deposit; and (3) on the ground of -

M [1909] A. C. 576. - ) (1923) 32 Bom. L. R. 272,
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11951 ;stare decisis. And in- support of the doctrine of stare deczszs Sir
" ABB:\——EANI Norman Kemp ‘has referred to two decisions of this Court in -
AN% Co. "'Bwrjom v. Jamshed,™ and Balvanta v. Bira,® where this Court
‘PRUSTEES has ‘held that a defaultlng party -is not- entltled to return of

OF THE de osit~-mone
PORT oOF P I

BoMBAY  The result, therefore is that the plamtlffs are not entltled to
'}Ch&;l;a. 7. the benefit conferred by s. 74 of the Contract Act, because they'f
are suing for the refund of a deposit to which that section does -
-not apply They are not entitled to relief agalnst forfeiture on °
equitable grounds, because 4they repudiated the contract, andi

being in default they are not entitled to the refund of a dep051t

.. which was intended as a ‘guarantee for the performance of the
‘contract. The learned Judge below took the same view of the

law ‘and dismissed ‘the - plamtlffs sult. In’ our opinion, the.

learned Judge was mght

S

The appeal therefore, falls and must be di"smis'sed with

costs ‘ x : .
- Appeal dismissed.
. M. W. P :
' (1913) 15 Bom. L. R. 405 ® (1897) 23 Bom. 56.

APPELLATE CRIMINAL

Before‘ Mr Justiée'Ba'udekar and Mr: Justice Chainani.

1951 o N STATE v. MULCHAND KHUSHIRAM «
Oct. 1 Lot
City of Bombay Police Act (Bom. IV of 1902), s. 111——Trespass upon
' prwate -open land—Premises,” meaning of—Whether word mcludes .
open land——Indzan Penal Code (Act XLV of 1860), s. 441.

The word “prem1ses” used :in s. 111 of the City ot‘ Bombay Police

- Act, 1902, does not mclude open plots of land. Therefore the section

- does not apply in. cases of trespass upon open lands ‘which do not ‘be-

' long to Government or which are not approprlated to pubhc purposes

Beacon Life and Fw‘e Assurance Co. v. szb ) referred to.

P

L& Cmmmal Rev1s1on Apphcatlon No. 614 of 1951
e (1862) 1 Moore P. C. N. 8. 78, 97.




