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under s. 471 of the Act. It is not possible to treat the non-com- . 1951
pliance with the requirements of heads 1, 3, 5, 6 and 7, there- grarg
fore, as distinet from the non-compliance with the requirements Mo &MED_
of heads 2 and 4 and we, therefore, see no justification for a BHAI
prosecution of the accused only for the non-compliance with I Ravir
the requirements of heads 1, 3, 5, 6 and 7. Havmg regard to the Bhagwatz J.
“above, we have come to the conclusion that the order made by

the learned Presidency Magistrate acquitting the accused was

right, though we do not agree with all the grounds which com-

mended themselves to him in coming to the conclusion that he

“did.

The result, therefore, is that this appeal will stand dismissed
and the order of acquittal will stand confirmed.

Appeal dismissed.
M. W. P.

APPELLATE CIVIL-

Before Mr. Justice Gajendragadkar and Mr, Justice Vyas.

.MIRAJ STATE BANK, LTD. (ORIGINAL PLAINTIFF), PETITIONER v. NABI 1951
BAPU wd. RAHIMAN PATIL AND ANOTHER (ORIGINAL DEFENDANTS Aug. 27
Nos. 2 anp 3), OPPONENTS.*

Bombay Agricultural Debto'rs Relief Act (Bom. XXVIII of 1947), ss. 3,
19 (1)—Suit by merged State Bank for recovery of debt—Application
by debtor for transfer of suit to Debt Adjustment Cou'rt——Jumsdtctwn
of civil Court to transfer suit-——Scheme of Act. :

A civil Court has jurisdiction under s. 19 (I) of the Bombay Agricul-
tural Debtors’ Relief Act, 1947, to transfer to the Debt Adjustment Court
a pending suit in respect of a debt due to a merged State Bank, although
having regard to the provisions of s. 3 of the Act the latter Court would
have no power to scale down the debt.

The debts due by a debtor who is entitled to the protection of the
Act can be broadly classified into two classes: (i) ordinary debts which
are affected by the provisions of the Act laying down for a special en-
quiry, for a special mode of taking accounts and for a special mode of
scaling down and adjustment; and (ii) debts which can be called special
debts as mentioned in s. 3. These are not intended to .fall- within the
mischief of the special provisions contained in the Act except s. 26 and

* Civil Revision Application No. 1118 of 1950,
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in that sense they are not intended to be adversely affected by those
provisions. But even as to these special debts, it is the special Courts
set up by the Act that must examine the dispute in respect of them and
it 'is the special Courts that must decide what amounts are due to the
creditors concerned. The scheme of the Act is to ascertain the total debts
due by the debtor and to scale them down in the light of his total pay-
ing capacity. In finding the total debts, obviously the special debts have
got to be taken into' account. If that is so, before these special debts
are taken into account, it is clearly mecessary that the special Court,
whose function it is to take them into account, must have jurisdiction
to decide the exact amount due in that behalf. -

CiviL RevisioN AppLICATION from the order p'assed by
M. S. Hegde, Esquire, Civil Judge, Senior Division, at Sangli.

Suit for money. v

'On March 13, 1948, the Miraj State Bank Ltd. (plaintiff) filed
a suit against Nabi Bapu, Ramu Maladi (defendants Nos. 2 and
3) and two others in the Court of the Civil Judge (Senior
Division) at Sangli for recovery of Rs. 7,294-9-0.

On September 11, 1950, the defendants Nos. 2 and 3 applied
to the Court under s.19 (1) of the Bombay Agricultural Debtors’
Relief Act, 1947, for transfer of the suit to the Debt Adjustment
Court at Miraj alleging that they were “debtors” and that their
debts did not exceed Rs. 15,000. The learned Judge granted the
application,. observing as follows:

“It is argued thatf the plaintiff is a Scheduled Bank and so the suit
cannot be transferred to the special Court under the B. A. D. R. Act,
1947. All the debts due by a debtor are to be taken into consideration
at the time of determining the paying capacity of the debtor and at the
time of the award in determining the priority of the various debts due
to the creditors. In such case it is necessary to delermine what amount
is due to the plaintiff Bank. It seems to me that the debtor is not en-
titled to scaling down of debt and other concessions which are given to
him under the Act, as against the plaintiff. But there ‘Is no provision in
the Act providing that suit involving claims referred to in s. 3 of the
Act should not be transferred to the Special Court under the B. A. D. R.
Act. In view of the fact that the debts due by.a debtor are to be taken
into consideration in determining his paying capacity it seems to me
that all his creditors are proper parties in a proceeding wunder the
B. A. D. R. Act. 1, therefore, hold that plaintiff is not entitled to claim
that the suit filed by him should be tried by this Court only and should
not be transferred to the Special Court when there is an allegation by
defendants Nos. 2 and 3 that they are debtors under the Act and 'chat

_their debts do not exceed Rs. 15,000.”

The plaintiff applied to the High Court in revision.
G. R. Madbhavi, for the petitioner. ' ,
V. M. Tarkunde, for the opponents.
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GAJENDRAGADKAR J. This is a revisional application by the 1951
plaintiff in which an order passed by the Civil Judge, Senior prmas
Division, Sangli, directing the transfer of the suit undet s. 19 _ STaTE
of the Bombay Agricultural Debtors’ Relief Act (Bom. XXVIII BANI;: Lap.
of 1947) is challenged before us. The plaintiff is the Miraj State NasIBaru.
Bank Limited and in the suit that the plaintiff had filed against Ggjendra-
the defendants a claim was made for Rs. 7,294-9-0. This suit was 9adkarJ.
filed in the Court of the Civil Judge, Senior Division, Sangli. On

~ September 11, 1950, the defendants applied to the Court
under s. 19, sub-s. (1), of the Act and alleged that they were
debtors within the meaning of the Act and that their total
~ debts did not exceed Rs. 15,000. They, therefore, claiméd that
the suit should be transferred for disposal in accordan¢e with
the provisions of the Bombay Agricultural Debtors’ Relief Act.
The plaintiff resisted this application on the ground that the
-claim made by the bank in the present suit was outside the
scope of the Bombay Agricultural Debtors’ Relief Act
altogether. The learned Judge rejected this contention and he
has directed that the suit should be transferred under s. 19, sub-
s. (1), of the Act. It is this order which is challenged before us

by the plalnmff petitioner.

Mr. Madbhavx for the petitioner has strongly relied tipon the
provisions of s. 3 of the Bombay Agricultural Debtors’ Relief
Act. This section provides that nothing in this Act shall affect
the debts and liabilities of a debtor falling under the seven
classes in the section. Amongst these classes is the sum due‘to a
merged State Bank, and there is no dispute that the plaintiff

 bank is a merged State Bank. Mr. Madbhavi says that this sec-
t.on in clear terms provides that the dispute between & merged
State bank and its debtor is not intended to be affected by the
provisions of this Act and in that sense must fall outside the
Act altogether. On this view Mr. Madbhavi’s contention further
is that when s. 19, sub-s. (1), of the Act, refers to suits in res-
pect of any debt and directs that such suits should be
transferred, it must be deemed to refer to the suits for the re-
covery of debts other than those mentioned in s. 3 of the Act. If

Ljthis is the true position, it would have to be held that the
learned Judge had no jurisdiction to transfer the suit as re-
quested by the defendants. It is quite true that by asking for a
transfer of the suit under s. 19 (1) the defendants are virtually
seeking to oust the ordinary jurisdiction of the civil Court, and
this can be permitted only if the provisions of the Act make it
clear beyond doubt that the ‘suit must be transferred to be tried
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by the special Courts administering the Bombay Agricultural
Debtors’ Relief Act.

Now, in dealing with this question, it is necessary to refer to
the scheme of the Bombay Agricultural Debtors’ Relief Act
and some of the relevant provisions contained in it. The word
“debt” is defined by s. 2, sub-s. (4), of the Act as meaning any
liability in cash or kind, whether secured or unsecured due
from a debtor whether payable under a decree or order of any
civil Court or otherwise and includes mortgage money the
payment of which is secured by the usufructuary mortgage of
immovable property but does not include arrears of wages
payable in respect of agricultural or manual-labour. Thus, it is
obvious that the definition of the word “debt” would include
the debt due to the bank. Section 3 to which I have already re-
ferred is a saving section and it provides that seven classes of
debts enumerated in this section would not be affected by
anything contained in this Act. Section 4 deals with the appli-
cation which has to be made for the adjustment of debts and
sub-s. (3) of this section provides that notwithstanding anything
contained in s. 3 an application made under this section shall
contain the amounts and particulars of all debts specified in
that section due by the debtor. When such an application is
made, notices are ordered to be issued to the respective parties
and the enquiry into the debt begins. Section 15 of the Act pro-
vides for the extinction of the debts in respect of which an ap-
lication has not been made under s. 4 or the other steps have
not been taken as mentioned in s. 15. At the enquiry to be held
under this Act, preliminary issues are framed under s. 17, ac-
counts are taken under s. 20, the creditor and debtor respec-
tively are examined under s. 21, and ultimately the amount is
determined after adopting the mode of taking accounts as men-
tioned in s. 22. Section 24 confers upon the Court much wider
powers in deciding the real character of the transaction
between the parties under this Act. Then we come to s.26. Under
this section as soon as an application for the adjustment of a
debt is received, the Court is required to give notice to the Col-
lector requiring him to state to the Court within such time a%
may be fixed the amount of the debt due by the debtor to the®
Government. Similar notice is required to be given to the six
other creditors mentioned in s. 3 of the Act. Sub-s. (3) of s. 26

' then requires that these creditors should submit a statement

to the Court showing the total amount of the debt due by the
debtor. Sub-s. (4) of this section then goes on to provide that
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the creditor may, if willing to do so, indicate the amount which
he is prepared to remit to the debtor, and the last sub-s. of this
section provides that the portion of any debt remitted under
sub-s. (4), and unless the Court otherwise directs any debt or
portion thereof in respect of which no statement is submitted
‘under sub-s. (3), shall be extinguished. After the accounts are
made and the enquiry is completed, an award is passed under
s. 32. Under the provisions of this section priority in respect of
the debts due by the debtor is statutorily determined and an-
nual instalments are fixed by which the whole of his debts are
ordered to be repaid. In the list of priorities merged State
Banks occur at (ff) in sub-s. (2) of s. 32. When the award is
thus passed, s. 38 provides for the execution of the award. The
proviso to ‘this section reserves to the Government or a local
authority or a co-operative society the right to have recourse
to any mode of recovery allowable by any law for the time
being in force. As to the other creditors, and amongst them
must be mentioned the merged State bank with which we are
concerned, the only remedy open to them is to execute the
award as laid down by s. 38. These broadly are the important

relevant sections. :

Now, the scheme of the Bombay Agricultural Debtors’ Relief
Act seems to be that whereas the ordinary debts due by
the debtor as defined in the Act can be scaled down under the
principles laid down by this Act, the debts due to the creditors
mentioned in s. 3 cannot thus be scaled down. But that is not
to say that these debts have not to be shown or have not to be
considered in adjusting the other debts of the debtor. By s. 4
these debts are specifically required to be mentioned and by
5. 26 these creditors are specifically required to mention their
rights and the amounts due to them. In other words, after the
statements of these creditors are brought on the record, the
Court in each case has to determine the total liability of the
debtor and has to decide the question of scaling down his debts
which can be scaled down under the Act by reference to the
.said total liability in relation to his total capacity to repay the
debts. It would thus be clear that, for the purpose of scaling
down the ordinary debts, the consideration of the debts due
to the creditors mentioned in s. 3 is absolutely essential. It is
quite true that s. 26 deals with these debis separately by them-
selves, so that the penal s. 15 which extinguishes the ordinary
debts in case proper steps are not taken by the creditors or the
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debtors as required by the Act would not be applicable in res-
pect of these special debts. But that, in our opinion, does not
mean that these special debts are entirely outside the purview
of the Act. In fact it is significant that under the last sub-sec-
tion of s. 26 itself, if no statements are filed by any of these spe-
cial creditors, the Court. would treat such debts as extinguished.
Thus in this way even these special debts are expressly dealt

- with by this section; so that it is not correct to say that these.

debts are wholly outside the scope of the Act. We are free to
confess that it is not very easy to reconcile the different sections
of the Act, but, on the whole, we are disposed to take the view
that the effect of s. 3 is not that the debts mentioned in this
section stand entirely outside the Act, but that the said debts
would not be prejudicially or adversely affected by ‘the general
provisions contained in this Act. We do not read s. 3 as meaning
that nothing in this Act shall apply to the debts mentioned in
that section. We would prefer to read this section as meaning
that nothing in this Act shall prejudicially or adversely affect
the said debts. In that view of the matter, it seems to us that
s. 19 does refer to the suit for the recovery of any debt in the
larger sense of that term. The word “debt” must be construed
in the light of the definition contained in s. 2, sub-s. (4), and if
it is so construed, there would be no difficulty in holding that
the application made by the defendants for the transfer of the
present suit was properly made and it was properly granted
by the learned Judge. It would be useful to consider the provi-
sions of sub-s. (2) of s. 19 in this behalf. As I have already men-

tioned, in the application made by the debtor, the debtor is

bound to have mentioned the amount due to the bank along
with the other debts due to the other creditors. In such a case,
when the Court would have proceeded to deal with this appli-
cation, it would have found the name of the bank in the list of
the creditors of the applicant and. it would have been open to
the Court under s. 19, sub-s. (2), to send a notice to the Court
where the suit filed by the bank was pending, to send the record
of the said suit to itself. It is quite true that even after the
record of such a suit is received by the Court administering the~
Act, it would not assume the jurisdiction to scale down the debt
due to the bank, and in that sense the important provisions con-

tained in the Act for scaling down the debts would not apply

to such a debt. But that is not to say that the Court could not
deal with the question as to the amount of debt due by the

debtor to the creditor in question. The position may perhaps
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be different 1f the debtor is indebted only to.one or more spe- " 1951

cial creditors; but with such a case we are not concerned in the . Miras

resent a hcatlon . STATE
p PP Banx, LLTD.

Mr. Madbhavi contends that the spec1a1 Court has no jurisdic- _ ». "~
tion to deal with the disputes between the debtor and a special Nas1 Baru
class of creditors mentioned in s. 3 of the Bombay Agricultural Gajendra-

Debtors’ Relief Act and his argument is that such disputes must gadkar J. -
‘always be decided only,by the ordinary civil Court. We find
\'it very difficult to accept this contention. As I have already
jmentioned, before the award is made, notice would have been
issued to the special creditor, as for instance, the bank in the
present case, and the arount due to the bank would have to be
mentioned in the award and the place of this debt in the list of
priorities would have to be indicated by it. It is not disputed
that once the award is made and the amount due to the special
creditor is mentioned in it, the special creditor would be en-
~titled to execute the award in respect of his amount. Indeed,

- after the amount is thus mentioned in the award, the oni7 pro-
cedure open to the creditor would be to execute the awarJ The
_proviso to s. 38 reserves the right for only specified class of cre-
ditors to take recourse to the other remedies open to them in
law. But the plaintiff bank is not included in this proviso. Now,
in such a case if after the bank mentions the amount due to it
from the debtor in reply to the notice issued to the bank under
s. 26, the amount thus mentioned by the creditor differs from
the amount mentioned by the debtor in his application made
under s. 4, or if the debtor disputes this amount otherwise after
the statement is filed by the bank, this dispute would have to
be settled before the debtor is held liable to pay any debt, and
the question is, which Court will have to decide. this dispute.
Mr. Madbhavi would suggest that in the case of such a dispute
the Court must mention the amount indicated by the creditor
and proceed on the assumption that this amount is due despite
the fact that the amount may be disputed by the debtor. It is -
;hpos&ble to accept this contention. If the debtor disputes his

| o——

bility either partially or wholly, it would be obvious that
no award can be passed against him unless the Court holds a
judicial enquiry into the dispute and determines the dispute
against the debtor. It is only when the Court finds that a Certain
,amount is due by the debtor to a particular creditor that the
- Court can proceed to mention that amount in the award. We.
are not prepared to hold that the effect of the provisions con-
tained in sub-s. (5) of s. 26 is to limit the jurisdiction of the

Lino.—ILR 8—6
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Court to reduce the amount or to extinguish the debt only in
two cases mentioned in that sub-section. We think that if a dis-
pute arises as between a debtor and any of his creditors falling
in the special classes mentioned in s. 3, that dispute has to be
judicially determined before the debt due to such a special
creditor can be mentioned in the award. It seems to us that if
such a dispute arises, it is the Court administering the Bombay
Agricultural Debtors’ Relief Act which will have to decide this»
dispute. If the special creditor has not filed any suit in respects
of his debt, he will mention his amount in reply to the notice is;
sued under s. 26 and the Court will proceed to deal with thé&
liability in question in case the amount is disputed by the deb-
tor. If the special creditor has filed a suit already, notice may
be issued by the special Court under s. 19 (2) when it deals with
the application of the debtor, or the debtor can make an appli-

-cation under s. 19 (1) for the transfer of the suit to the special

Court. In any case, it seems to us that it is the Court adjusting

- the ordinary debt of the debtor that must decide the quantum

of the special debts due to the special creditors mentioned in
s. 3, and if this be the true position, we see no reason why the
learned Judge should mnot have transferred-the. present suit

“under s. 19 (1).

Now, if one considers the different classes of creditors men-

" tioned in s. 3, one would realise that disputes as to the amounts

due to some of these creditors might arise very frequently.
Amongst these creditors are the Government entitled to recover
revenue or tax, a local authority entitled to recover tax, a
‘co-operative society entitled to recover any specific amount, a
person holding a decree for maintenance entitled to recover

. the amount due for maintenance and a scheduled Bank or a

merged State Bank entitled to recover any sum due to it. It is

 quite conceivable that the amount which the debtor admits he

is liable to pay may not always or in every case be the same as
the amount which the creditor claims and whenever a dispute
arises between a debtor and a special creditor as mentioned
in s. 3, that dispute must inevitably be decided in a ]udles\aj}
way. If we were to hold that the debts due to the special credi-"
tors are entirely outside the scope of the Act, it may lead to
several anomalies. If the suit filed by a special creditor is al-
lowed to progress without being transferred wunder s. 19, it
would end in a decree and obviously the -creditor would™

* ordinarily be entitled to execute this decree. On the other hand,

the amount in respect of which such a decree Would be passed
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would have to be mentioned by the debtor in his application

under s. 4, and notice would have to be issued in respect of it
under s. 26. Ultimately the amount due in respect of such a
debt would find a place in the award and clearly the award in
its turn would be executable. In other words, for the same debt
we would have a decree and an award, each one of which is
executable. There is no provision in the Act for the merger of
the decree in the award in that behalf. If the special creditor
has not filed a suit and limitation does not compel him to file a
suit pending the proceedings under the special Act when a
notice is issued to him under s. 26 and the statement filed by
him is disputed by the debtor, unless the special Court is
authorised to enquire into the dispute, almost a deadlock would
be reached, because, if the special Court cannot deal with the
dispute, the proceedings must be held up until the creditor
chooses to file a suit and obtains a decree from the ordinary
Court. This, in our opinion, could not have been the intention
of this Act. Section 51A of the Act may also be considered in
this connection. This section provides that except as otherwise
provided by this Act and notwithstanding anything contained
in any other law, no civil Court shall entertain or proceed with
any suit or proceeding in respect of the recovery of any debt
made payable under such award. Now, it has been conceded
before us, and rightly, that if the amount due to the special
creditor is mentioned in the award under s. 32, it would be re-
coverable by executing the award, and in respect of such an
amount the ordinary civil Court is precluded from entertaining
or proceeding with any suit or proceeding in respect of it. This
incidentally supports the view that the debts due by the deb-
tor who is entitled to the protection of the Act must come
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~ within the jurisdiction of the special Court administering the -

~r

Act; these debts can be broadly classified into two classes:
(1) ordinary debts which -are affected by the provisions. of the
Act laying down for a special enquiry, for a special mode of
taking accounts and for a special mode of scaling down and
adjustment; and (2) debts which can be called special debts as

and in that sense they are not intended to be adversely affected

by those provisions. But even as to these special debts, it is the

special Courts that must examine the disputes in respect of
them and it is the special Courts that must decide what
amounts are due to the creditors concerned. It must be remem-
bered that determining the amount due to the special creditor

‘mentioned in s. 3. These are not intended to fall within the mis-
chief of the special provisions contained in the Act except s. 26,
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is very much different from . scaling down the amount thus
found. If the special Court were to scale down this amount, it
would be acting contrary to the provisions of s. 3. After all, the
scheme of the Act is to ascertain the total debts due by the
debtor and to scale them down in the light of his total paying
capacity. Now, in finding the total debts, obviously the special
debts have got to be taken into account. If that is so, before
these special debts are taken into account, it is clearly necessary
that the special Court, whose function it is to take them into
account, must have jurisdiction to decide the exact amount due
in that behalf. We, therefore, think that the learned Judge was
right in coming to the conclusion that the present suit must be
transferred ‘to the Court administering the special Act.

The result is that the application fails and- the rule is dis-
charged with costs.
- Rule discharged.

M. W. P

APPELLATE CRIMINAL
" FULL BENCH ‘

Before Mr. Justice M. C. Chagla, Chief Justice, Mr. Justice
Gayendragadkar and Mr. Justice Shah.

RAMA SHIDAPPA THORALI v. STATE.*

Indian Evidence Act (I of 1872), s. 27—Indian Penal Code (Act XLV of
1860), ss. 395, 411—Ojffence of dacoity—Statement made by accused
to police cfficer that he has concealed certain articles in particular
place—Consequent discovery ‘of articles—Whether words in statement
‘regarding authorship of concealment adrmsszble in evidende.

When a statement made by an accused person while in custody of a
police officer is tendered into evidence under the provisicns of s. 27 of
the Indian Evidence Act, 1872, on the ground that an article which is
concealed and the accused’s knowledge of its whereabouts are discover-
ed ‘in consequence of the statement, the words included in the statement
with regard to the authorship of concealment are admissible in evi-
dence. The statement leads to the discovery not only of the fact that
the article is concealed in a particular place, but also to the discovery
that the article is concealed in that place to the knowledge of  the

* Criminal Appeal No. 735 of 1951.



