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Orissa High Court, wanted to argue that the two other
businesses, viz. the running of ginning factory and the share
business really formed part of the money-lending business and,

* therefore, all the three businesses should obtain the relief under

s. 25 (4).. What the Orissa High Court held was that - if the
new business has arisen from the old business, then it may be
stated that the new business and the old business constituted
only one business and the two businesses were not distinct and
separate, and, therefore, both the businesses as one business
may be entitled to the relief under s. 25 (4). But before us we
have a clear and categorical finding that the three businesses of,
the assessee were distinct businesses and, therefore, it cannot
be stated that the relief which was intended for the money-
lending business which was carried on by the assessee and

-~ which was subjected to tax under the Act of 1918 should .be

extended to the business of running the ginning factory and

. the share business which was not in existence and which was
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not subjected to tax under the Act of 1918. The answer, there
fore, to the question put to us will be that the assessee is entitl-
ed to the benefit mentioned in s. 25 (4) only.in respect of his

‘money-lending business. The assessee to pay the costs of the

reference. , .
Attorneys for applicants:Zaiwalla & Co.

Attorney for respondent: N. K. Petigara.
Answer accordingly.

A. J. P.

ORIGINAL CIVIL

Before Mr. M. C. Chagla, Chief Justice and Mr. Justice Tendolkar.

ABDUL MAJID HAJI MAHOMED AND ANOTHER APPELLANTS (ORIGINAL
PeTITIONERS) v. P. R. NAYAK, RESPONDENT.*:

Administration of Evacuee Property Ordinance (XXVII of 1949) ss. 2 (d),
7 (1), 10 (), 26 (1), 28, 43 and 58—Administration of Evacuee
Property Act (XXXI of 1950)—Government of India Act, 1935, -
Seventh Schedule, Concurrent List, Entry 31 (B)—Constitution of
India, 1950, arts. 19 (1), (f), 31, 226—Effect of vesting of Property in
the Custodian—Jurisdiction of the High Court to issue writs and di-
rections—Orders of the custodian in excess of jurisdiction—Valisdity

of the Ordinance.

* Appeal No. 85 of 1950 Misc, Petition No. 149 ofv1950.
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The object and purpose of the Legislature in enacting the Adminis-
nagement and administration of evacuee property and to vest the same
tration of Evacuee Property Ordinance is to deal with the custody, ma-
in the Custodian with powers and rights to deal with the same for the
purposes of the Ordinance. The legislation is analogous to the legislation
enacted in different countries during the war for the management of
. enemy property. The evacuee is prevented from exercising any =rights
as an owner in respect of his property. The Ordinance, however, had
not provided for the ultimate destination of the property which is taken
away from the evacuee and vested in the Custodian. The ultimate
destination is left to be determined by any treaties that might be 51gned
by the countries concerned.

Notwithstanding the . prohibition contained in. ss. 28 and 43 (c) of the
Ordinance it is open to a party to challenge the validity of the orders
of the Custodian if they either contravene any of the-fundamental rights
guaranteed to the subject under the Constitution or if they are in ex-
cess of the jurisdiction conferred upon hlm

The jurisdiction of the High Court to cons1der any orders passed by
the Custodian or any action taken by him would not be barred. either
under s. 28 or under s. 43 of the Ordinance if the orders passed or action
taken are without jurisdiction. Any order passed or any action taken
in excess of jurisdiction or in the improper exercise of jurisdiction
would not be an order or action contemplated by these two sections.

Further, the orders passed by the Custodian are quasi-judicial orders.
Therefore, if those orders are in excess of jurisdiction or are passed
in violation of the fundamental principles of justice, then those orders
can be corrected by the High Court by the issue of a writ of certiorari.

Art. 226 of the Constitution has not only conferred wider powers upon
the High Courts than what they possessed before, but has also declared
the powers already enjoyed by the High Courts and in so declaring the
powers of the High Court and making those powers a part of the Con-
stitution, art. 226 has placed those powers beyond the challenge of the
Legislature. It would only be by means of the amendment of the Con-
stitution that these powers of the High Court could be in any way
touched. Therefore, to the extent that any legislation seeks to take
away the power of the High Court to issue any writ, direction or order
contemplated by art. 226, such legislation would be ultra vires of art. 226
and if ss. 28 and 43 of the Ordinance are construed to bar the jurisdic-
tion of the High Court to challenge any order or action of the Custodian,
hcewever, illegal or without jurisdiction it may be then to the extent
that these sections seek to oust the jurisdiction of the High Court to
issue the appropriate writs under art. 226, the sections must be. con-
sidered to be ultra vires the Constitution. Therefore, the power of the
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Court to correct any order made by any executive officer cannot be as-

sailed or challenged by any legislation in view of art” 226 and this

power would be exercised by the High Court to correct the orders of

the Custodian by a writ of certiorari- if the orders are found to be in
excess of his jurisdiction notwithstanding any provision in the
Ordinance or in the Administration of Evacuee Property Act of 1950
seeking to oust the Jumsdlctlon of the High Courts.

Lino IL R 5—2
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It is also well settled that even if the jurisdiction is excluded, the
Civil Courts have the right to examine into the cases where the provi-
sions of the Act have not been complied with or the statutory tribunal

" has failed to act in conformity with the fundamental principles of judi- .

cial procedure. -

Shaikh Ahmed v. Collector of Bombay,™" distinguishedv.,
Dewarkhand Cement Co., Ltd. v. Secretary of State®; Secretary of

"~ State v. Mask and Co.*) and Province Qf Bombay v. Hormusji

Manekji,*) referred to.

It is well settled that in construing the various entries in the seventh
schedule a large and liberal interpretation must be placed upon them.
Further in order that the power conferred upon the Legislature should
be effective, the Courts must assume that all ancillary and subsidiary
powers necessary for the purpose of legislating upon the main topic
referred to in the entries, have also been conferred upon the Legisla-
ture by the Constitution. '

The legislative competence of the Legislature to pass the Ordinance
must be in the first instance decided with reference fo the newly added
entry-31 (B) in the Concurrent List which runs thus: “Custody, manage-
ment and disposal of property including agricultural land declared by
law to be evacuee property.”” This entry must be read as containing all

. ancillary and incidental powers necessary for the purpose of legislating

upon this particular subject. It would be impossible for the Legislature
to legislate with regard to the custody, management and disposal of
evacuee property unless it has also the power to decide and determine
what property is to be evacuee property. Therefore, if by the Ordinance,
the Legislature has declared what property is evacuee property, it has

- acted within its legislative competence although entry 31 (B) in terms

sefers to “custody, management and disposal of evacuee property”,
only. :

The Indian Constitution has conferred upon Parliament the residuary
legislative powers which were not conferred upon the Central Legisla-
ture under the Government of India Act, 1935. Under enfry 97 of List
I power is now given.to Parliament fo legislate upon any other matter
not enumerated in List II or List III including any tax not mentioned
in either of those Lists. Therefore, unless a subject-matter falls exclu-
éively within the competence of the State Legislature, there can be no
doubt as to the legislative competence of Parliament with regard to a
subject which falls in the Concurrent List or if not . specifically
enumerated in List I, then it would fall under the residuary entry 97
in List L

As the Administration of Evacuee Property Act, 1950, was passed
after the Constitution, there can be no doubt about its validity in view
of entry 97 in List I. The validity of s. 38 of the Evacuee Act, 1950,
which has repealed the Ordinance and has provided for-the validation
of all acts done under the Ordinance, cannot also be doubted or chal-

-lenged.

() (1949) 51 Bom. L. R. 589.  (1938) 41 Bom. L. R. 297.
) (1940) 42 Bom, L. R. 767, “ (1947) 50 Bom. L. R. 524, p.C.
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The language used in s. 58 of the Evacuee Property Act, is both strik-
ing and significant. It does not merely provide that the orders passed
under the Ordinance shall be deemed to be orders passed under the
Act but it provides that the orders passed under the Ordinance shall
be deemed to be orders passed under this Act as .if this Act was in
force on the day on which certain things were done or action was
taken. Therefore, the object of this section is, as it were, to antedate
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this Act as if it was in force on the day on which the particular order

which is being challenged, was passed. Therefore, even though an order
passed under the Ordinance be invalid or illegal or ultra vires, such an
order would be a valid order when judged by the Act. Therefore, even
though the Legislature, may not have the legislative competence to
- enact the Ordinance, the Evacuee Act being a valid Act, in view of
s. 58 of the Act, any order passed under the Ordinance would be a valid
order.

Emperor v. Dantes,! distinguished.

Sir Currimbhoy Ebrahim v. M. R. Meher,® dissented from.

As far as art. 31 (1) of the Constitution is concerned the first import-
ant safeguard conferred upon the subject is that he cannot be deprived
of his property by any executive act or fiat. It is only by authority of
law, that is, by a valid law passed by a Legislature that he can be
deprived of his property. Art. 31 (I) and (2) must be read in
conjunction with art. 19 (1) (f) so that the rights guaranteed by art. 19
(1) (f) can only be enjoyed provided the citizen is in a position to enjoy
those rights and provided those rights can be enjoyed although he has
been deprived of his property under art. 31 (I) or his property has
been acquired or taken possession of under art. 31 (2). It would be im-
-possible for a citizen to say that he has a right to hold and dispose of
property if that property has been validly taken away from him under
art. 31 (1) or 31 (2). The power given o the State under art. 31 (1) is a
very drastic power but it is a power which it is necessary to confer upon
any State and the State must be armed with such a power to be exer-
cised wisely and under circumstances where its exercise would be ab-
solutely necessary. The Courts must also be careful to see that any de-
privation of property by the State is not too easily put in the category
of deprivation referred to in art. 31 (1) without the very salutary limi-
tations laid down upon its power under art, 31 (2). But art. 31 (2). does
not apply in the case of evacuee property for which there is a specific
provision in sub-cl. (5) of art. 31. The effect of this provision is that if
the Indian Government takes possession of any property declared by

law to be evacuee property, then the conditions laid down in art. 31 (2)

for the valid taking of such possession would not apply. In other words,
the Legislature may pass a law for taking possession of evacuee pro-
perty without providing for compensation and without such taking pos-
session of being for public purpose. In providing in art. 31 (5) that
nothing in art. 31 (2) shall affect legislation with regard to evacuee pro-
perty, it is clear that the Constituent Assembly came to the conclusion
that legislation by which evacuees were deprived of their property fell
under art. 31 (2) and -not wunder art. 31 (I). Therefore, when under
(1) (1940) 42 Bom. L, R. 791. ¢ (1950) Mis. No. ¥22 of 1950,
. decided by Bhagwati J., on
June 30, 1950 (Unrep.).
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art. 31 (2) it is permissible for the State to take possession of property
without paying compensation, that possession need not be of the same
quality and need not possess the same characteristics as when posses-
sion is taken by the State and compensation has got to be provided for
the same. In the latter case the very idea of compensation carries with
it the necessary corollary that the State should have the use and bene-
fit of the property; whereas in the former case when possession is taken
without the obligation to pay compensation, the attribute of such pos-
session need not be the beneficial enjoyment of the property by the
State or by any other person.

The effect of the Ordinance is not to transfer the title vested in the
evacuee as the owner of the property, to the State or any other person.
The title of the evacuee remains in statutory suspense. The title is
neither destroyed nor extinguished. The title remains in existence but
there is only a prohibition against the owner from exercising his rights
of ownership until such time as Parliament in its wisdom decides what
is ultimately to happen to the evacuee property.

Therefore, the mere fact that under the Ordinance no one has the
beneficial use of the property of the evacuee and the property merely

" remains vested in the Custodian for the purposes of the Act, should

not deter the Court from holding that the property is taken possession
of under art. 31 (2) and that by reason of cl. (5) of art. 31 no obligation
attaches to the State to pay compensatlon for taking possess1on of such
property.

The power of disposal given by the Ordinance to the Custodian to
transfer in any manner whatever any evacuee property is a reasonable
restriction upon the rights of a subject guaranteed under art. 19 (1) ¢))
to acquire, hold and dispose of property.

It is always for the Legislature to determine the purpose and object
of a particular legislation and if the purpose and object of the legisla-
tion are constitutional and not opposed to the fundamental rights con-
ferred by the Constitution, then it is not for the Court to question the
policy underlying that, legislation or to sit in judgment upon the Legis-
lature as to the desirability of passing a particular legislation.

The function of the Court is to look at the purpose and object of the
legislation and then to consider whether thz restrictions imposed by it
upon the citizen’s rights are reasonable or not. If there is a reasonable
relation between the purpose of the legislation and the provisions
enacted in the legislation, then any resirictions imposed by the provi- -

‘sions must be considered to be reasonable restrictions.

The restrictions imposed by the Ordinance are really necessary and
ancillary to the main purpose and object of the Ordinance which is to
provide for the administration of evacuee property. The restrictions

found in the Ordinance are to protect the possession of the Custodian

and to prevent the evacuee from dealing with that property so that
that property might be secured and safeguarded until its ultimate.
destination is determined by Parliament. S. 13 of the Ordinance refers
to the property which is vested in the Custodian. There is no bar under
this section against an evacuee doing any business or carrying on any
profession which entitles him to earn money and acquire property and
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the Ordinance does not prevent the evacuee from acqumng property 1951
in future nor does it prevent him from entering into any transactions

unconnected with the property - which has already vested in the + ABDUL
: -MAJID
MAHOMED

Held, therefore, that the constitutionality either of the Ordinance or
of the Act could not be successfully challenged. Both the legislations P, R.‘,NAY‘A.K
were within the legislative competence of the respectlve Legislatures
which passed them and did not in any way v1olate any of the funda-
mental rights guaranteed to the citizens.

Section 7 of the Ordinance reguires in the first instance that the
Custodian should form an opinion that there is some property which is
evacuee property within the meaning of the Ordinance and also to form
an opinion that the person whose property he wishes to proceed against
is an evacuee within the meaning of the Act. Further, property obtained
by a person from an evacuee after August 14, 1947, may also be evacuee
property. Having formed the opinion, two conditions have got to be
satisfied before the Custodian can issue an order declaring any property
tc be evacuee property namely, he must give a notice in the prescribed
manner to the persons interested in the property and he must hold
such inquiry into the matters as the circumstances of the case permit.

These conditions are conditions precedent to the exercise of his juris-
diction and if either of these conditions are not complied with then
the order passed under s. 7 (I) would be an order without jurisdiction.
It .is for the Court to consider whether a non-compliance with the
mandatory provisions of a statute is merely procedural in character or
substantive in nature and there is no doubt that under s. 7 (1) the two
conditions are not merely procedural in character but are substantive
conditions and must be strictly complied with.

Therefore, the notice must specify with sufficient clarity and particu-
- larity what are the grounds which have led the Custodian to come to
the conclusion that the person against whom action is going to be taken
is an evacuee. The Legislature has made the Custodian a quasi-judicial
officer and the inquiry a quasi-judicial proceeding.

Held, therefore, that as the notice in question did not mention any
grounds whatsoever on which the property of the first petitioner was
sought to be declared evacuee property the notice was not in compli-
ance with s. 7 (1) of .the Ordinance and, therefore, the order of the
Custodian was without jurisdiction.

~ Rule 25 made under ' the Ordinance prescribes the manner of service
~or publication of notice, summons or order and one of the modes laid
down is by sending the notice, summons or order by registered post.
" The mode laid down by r. 25 would not be complied with merely by
sending a notice by registered post to any address that the Custodian
may think proper. When a rule prescribes the service of a summons
by registered post, it implies that the service must be made at the
proper address of the person to be served and this rule casts an obliga-
tion upon the Custodian if he serves a notice by registered post to make
all reasonable enquiries to ascertain the proper address of the person
whom he chooses to serve by registered post.
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In the present case the notices issued against the first petitioner and
the other shareholders were returned undelivered by the postal authori-
ties with the endorsement “left without particulars and not known” and

.thus none of the shareholders received any notice nor given a hearing.

The order made against the first petitioner was, therefore, made ex
parte and without giving him a hearing.

‘Held, therefore, that the order against the first petitioner was passed
in violation of the fundamental principles of natural justice and, there-
fore, the order and the notification both dated March 28, 1950 made by
the Custodian were bad to the extent that they affected the shares of the
first petitioner. —

In such a case where the Court finds that a fundamental principle of
justice has been violated, the Court will not refuse to issue a writ
merely on the ground that there is an alternative, adequate remedy in
existence, viz.,, an appeal to the Custodian General.

There Lordships, therefore, set aside the order and notification both
dated March 28, 1950 to the extent that they affected the first petitioner,
and. granted a declaration that the shares of the first petitioner had not
vested in the Custodian.

Held, also that under s. 10 (2) (I) the Custodian had power to issue a
requisition to the directors of the Second Petitioner Company, namely,
Ahmed Abdul Karim Bros., Ltd. to call an extraordinary general meet-
ing to make certain additions and alterations in the articles of

association of the Company

The mere vestmg of the shares of the Company in the Custodian did
not bring an end to the Company or destroy the entity of the share-
holders. The shareholders continued to remain the registered share-
holders of the Company and the Custodian was only given the right of
exercising the rights of the shareholders.

Chintaman Rao v. State of Madhya Pradesh,! followed.

Khurshed Mody v. Rent Controller, Bombay'®) and Rashid Ahmed v.
Municipal Board Kairana,”) relied upon.

- The second petitioner was a private limited company incor-
porated on July 14, 1933 with a share capital divided into

- 44,149 shares of Rs. 100 each. There were 35 shareholders

including the first petitioner who held 2,715 shares. The Com-
pany held property in Bombay and Thana. ‘

On October 7, 1949 two notifications were issued by the
Deputy Custodian of Bombay one under s. 4 (2) of the Bombay
Evacuees (Administration of Property) Act (Bom. Act XXIVof
1949) vesting the property of the second petitioner company in
the custodian and the second notification under.s. 6 (1) of the
same Act dealing with the possession and control of that pro-
perty.

) [1950] S. C. R. 759. ) (1946) 48 Bom, L. R. 565.
) [1950] S. C. R. 566.
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On October 14, 1949, two similar notifications were issued by 1951
the Deputy Custodian of Evacuee Property of Thana relating - ABDUL

to the property of the second petitioner company in Thana. I\I’{IAJID '
AJI

On December 6, 1949 the company appealed to the additional MAHOMED
Custodian under s. 24 of Ordinance No. XXVII of 1949 whichp, R NAYAK
had replaced the Bombay Act on October 18, 1949. This appeal
was heard by the Custodian on March 2, 1950.

On March 3, 1950 the Custodian issued the following notice
" to the share holders of the second petitioner company.

Whereas record of the proceedings of the Deputy Custodian of
Evacuee Property, Thana, and the Deputy Custodian of Evacuee Pro-
- perty, Bombay, in respect of the properties of Messrs. Ahmed Abdul
Karim Bros. Ltd.,, at Ambernath, and Bombay, is before me.

And whereas I consider it necessary to revise or modify the orders
passed therein in exercise of powers conferred on me under sub-s. (i)
of s. 26 of the Administration of Evacuee Property Ordinance
No. XXVII of 1949.

Now, therefore, I, P. R. Naik, I.C.S.,, Custodian of Evacuee Property,
Bombay, hereby call upon you to appear and show cause with all
material evidence why orders should not be passed declaring you an
evacuee under cls. (i) (i) and (iii) of s. 2 (d) of the Administration of
Evacuee Property Ordinance of 1949 and all your properties as- evacuee
property under the provisions of the said Ordinance.

The hearing is fixed before me, Secretariat Building, 3rd floor, on the
17th day of March 1950 at 11-30 a.m.

On March 28, 1950 the Custodian decided the appeal holding
that the notifications issued by the Deputy Custodians of Bom-
bay and Thana were bad and he gave the following judgment:,

This is an appeal from the orders of the Deputy Custodian, Bombay,
dated October 7 and 12, 1949, and the orders of the Deputy Custodian.
Thana, dated October 14 and 25, 1949, notifying certain properties of
the appellant company as evacuee property and assuming control over
and possession of the same under the Bombay Evacuee (Administration
of Property) Act, 1949 (now repealed) since property declared to be:
evacuee property under that Act is deemed to have been so declared
under the Central Ordinance XXVII of 1949, the appellant Company
has come in appeal under the provisions of the said Ordinance.

The only point urged in the appeal is that a joint stock company as
such cannot be treated as an evacuee and that, therefore, its property
cannot be declared as evacuee property. It is, therefore, contended that
the orders referred to above are bad in law and should be set aside. I
find that this contention must be upheld and that the orders are

technically defective.

It appears from the record of the proceedings befdre the two Deputy
Custodians that there was definite information that almost all the share-
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holders of the company had left for Pakistan after the partition and
are now residents of that country. Against this background, I infer that
the orders notifying the properties of the company as evacuee property
were really intended to declare the properties of the shareholders as
evacuee property; and the fact that the company as such could not be
deemed to be an evacuee was not properly recognised by the Deputy
Custodian. The illegality or impropriety of any orders passed can, how-
ever, be put right by a Custodian under s.. 26 (I) of the Ordinance. Ac-

-cordingly, a notice was issued by me to the 35 shareholders of the

company on March 3, 1950, notifying them of my intention to proceed
under s. 26 and asking them to appear before me on March 17, 1950, and
show cause why order should not be passed declaring each of them as-
evacuee under cls. (i) (ii) and (iii)) of s. 2 (d) of the Ordinance XXVII
of 1949, and his or her property as evacuee property under the provi-
sions of the said Ordinance. The second portion of this notice is in terms
analogous to a notice under s. 7 (I) of the Ordinance. These notices
were sent by registered post, as prescribed by r. 25 (3) of the rules
framed under the Ordinance to the shareholders at their addresses as
given in the Annual List and summary of shares made up to December
30, 1949, and filed by the company on January 16, 1950. All the notices
were returned undelivered by the postal authorities with the endorse-
ment “lett without particulars” and “Not known.” All the shareholders
have thus been properly served with notices as prescribed by law.

There is positive evidence on record to show that a very large number

“of the shareholders have left their original homes in Bombay or Kathia-

war after the partition on account of civil disturbances, and the fear
of such disturbances, and have settled down in Pakistan. This un-
doubtedly explains the non-delivery of the notices sent. Since the share-
holders are all closely related members of a family, I must assume, in
the absence of any proof to the contrary, that the few remaining share-

" holders, barring one, about whose whereabouts thereis no clear informa-
".tion, are:also in Pakistan, having left India in similar circumstances. On

this evidence, I am satisfied that 3¢ of the shareholders of the company,

- that is all except one, referred to earlier, are evacuees under cls. (i) and

(i1) of sub-s. (d) of s. 2 of the Ordinance. I, therefore, order that they
may be so declared and that the property belonging to each of them,
be declared as evacuee property under the provisions of the Ordinance.
The one remaining shareholder, Abdul Majid Haji Mahomed, is now in
Bombay. He has come to India on a multi-journey permit which he
seems to have obtained by declaring himself as Pakistani. He, too, must
have gone to Pakistan earlier and returned on this permit on the basis
of a declaration of Pakistani domicil. On this ground, he can be pro-
perly held to be an evacuee under s. 2 (d) (i) of the Ordinance. Inci-
dently, the multi-journey permit has since been cancelled, and he is

now in India without any authority,

In the result, I order that the notifications dated October 7 and 12,
1949, issued by the Deputy Custodian, Bombay, and the notifications
dated October 14 and 25, 1949, issued by the Deputy Custodian, Thana,
be set aside. The necessary notifications under s. 7 (3) m respect of the
property of the 35 shareholders are being issued.
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On the same day i.e. March 28, 1950 the Custodlan 1ssued the 1951
following notification : ABDUL

In supersession of the Notlﬁcatlon No. ADM 240/148 dated October MAJID

7, 1949, and No. ADM 240/148 dated October 12, 1949, issued by the Mg:glfmn
Deputy Custodian, Bombay, and Notifications Nos. 278 of 1949 and 279 v. v
‘'of 1949, dated October 14, 1949, and Nos. 311 of 1949 and 312 of 1949, P. R. Navak:
dated October 25, 1949, issued by the Deputy Custodian, Thana, notify-~ '
ing the properties of Messrs. Ahmed Abdul Karim Bros. Ltd., in Bom-
bay and at Ambernath, as evacuee property, and assuming control over
and possession of the same, the Custodian for the State of Bombay, in
pursuance of sub-s. (3) of s. 7 of the Administration of Evacuee Pro-
‘perty Ordinance, 1949, is pleased to notify for general information the
list of the evacuee properties speaﬁed in the Schedule annexed hereto,
which have vested in him.

The schedule to the notice specified the names of 35 share-
holders in petitioner No. 2 company together with the number
of shares held by =ach one of them.

On April 4, 1950 the Custodian issued a requisition upon the
directors of the second petitioner company as follows : —

Re: Requisition to call an Extraordinary General Meeting.

By virtue of the vesting in me of the shares of the members (as per
particulars attached hereto) of your company under the provisions of
the Administration of Evacuee Property Ordinance, 1949, vide Notifica-
tion, dated March 28, 1950, and in exercise of the powers conferred on
me by sub-s. 2 (1) of s. 10 of the said Ordinance, I hereby request you to

call an Extraordinary General Meeting under art. 40 of the articles  of
association of the Company for considering the following spemal rcsolu-
tion which I propose to move:

- “Resolved that the Art1c1es of Association of the Company be’
amended as follows:—

e)) Déléte Article 70 and substitute, therefore, the following new
article:

“Save as provided below the qualification of a Director shall be not
less than seven hundred and fifty ordinary shares in the Company held
in his own right and not jointly with any other person. Every such
Director may act before acquiring his qualifications but shall acquire
the same within two months after the registration of the Company. A
governing Director need not hold the qualification shares.”

(2) Delete Article 74 and . substxtute therefor, the following new
Article:— .

“The Custodian of Evacuee Property, Bombay. (hereinafter called ‘the
Custodian’) shall be entitled to appoint two Directors who shall be the
Governing Directors of the Company and each of them shall continue
to be a Govermng Director until he resigns, dies, or is removed from
office by the Custodian. The Custodian shall have the power to fill in the
vacancies amongst the Governing Directors.” .
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1951 (3) Delete Article 75 and substitute, therefore, the following new
Article:
ABDUL ‘
MaJsip “Forthwith in the appointment by the Custodian of the Governing
MFH%II\I/IED Director the Government and control of the Company shall be divested

. from the other Directors if any and shall become vested in the Director
P. R. Navax or Directors appointed by the Custodian, and they or he may exercise
all the powers, authorities and discretions in the Directors.”

(4) Delete Article 80.

(5) In Article 81 line 1 after the words ‘Subject to the'provisior.ls of
Articles 73 to 79 above’ add the words ‘and to the supervision and cong,,
trol of the Custodian.’ m‘r

(6) At the end of cl. (3) in Article 82 add the following proviso:—

. “Provided that the powers under this clause shall not be exercised
without the previous sanction of the Custodian.”

(7) Delete Article 83 and substitute therefor the following article:—

“Subject to the provisions of Articles 85 and 74 at the ordinary meet-
ings all Directors except the Permanent or Governing Directors shall
retire from office. A retiring director shall retain his office until his suc-

cessor is elected.”

- (8) in Article 100 line 1 after the words ‘the Directors may’ add the
words ‘with the previous sanction of the Custodian’

On April 18, 1950 the petitioners Nos. 1 and 2 filed this petition
challenging the orders passed by the Custodian as being illegal
and"u,ltra vires. v

The petition was heard by Shah J. who held that the Bom-
bay Evacuee (Administration of Property) Act XXIV of 1949
‘and the Administration of Evacuee Property Ordinance
No. XXVII of 1949 were not ultra vires; that the said Act and
the Ordinance were also not inconsistent with the provisions of
the Constitution in so far as they conferred power and
authority upon the Custodian to declare property to be eva-
‘cuee property and to vest the property in the Custodian with-,
out provision for compensation being granted. His Lordship
further held that it was not open to the Court by reason of,;

" g. 46 of the Administration of Evacuee Property Act to question '
the legality of any action taken by the Custodian and accord-

ingly dismissed the petition.
The petitioners appealed.

M. L. Maneksha with M. M. Desai, K. §. Cooper and S. K,
Desai, for the appellant.
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H. M. Seervai with C. K. Daphtary, Advocate-General, for 1951

———

the respondent. . ABDUL
H. M. Seervai for M. C. Setalvad, Attorney-General. Dflﬂlxn

Cuacra C. J. This appeal arises out of petition filed to MAH;’MED
.challenge certain orders passed by the Custodian of Evacuee P.R. Navak
Property. The facts briefly stated leading up to the petition Chagla C. J.
are that the second petitioner, which is a limited company,
was incorporated on July 14, 1933, as a private limited company
with a share capital divided into 44,149 shares. The number
yof shareholders was 35 and the first petitioner is a shareholder
of this limited company with a holding of 2,715 shares. On
October 7, 1949, two notifications were issued by the Deputy
Custodian of Bombay, one under s. 4 (2) of Bombay Act XXIV
of 1949 vesting the property of the second petitioner company
in the Custodian, and the second notification under s. 6 (1) of
the same Act dealing with the possession and control of that
property. On October 14, 1949, two notifications were issued
by the Deputy Custodian of Evacuee Property of Thana, one
. again under s. 4 (2) and the other under s. 6 (1) also relating to
the property of the second petitioner. On December 6, 1949,
the second petitioner appealed to the Additional Custodian
under s. 24 of Ordinance No. XXVII of 1949 which had re-
placed the Bombay Act on October 18, 1949. This appeal was
heard by the Custodian on March 2, 1950, and on March 3,
1950, the Custodian directed that notices be issued to the
shareholders of the second petitioner company. These notices
were issued in exercise of the powers of revision conferred up-
on the Custodian under s. 26 (1) of Ordinance No. XXVII of
1949. These notices called upon the shareholders to show cause
why orders should not be passed declaring them evacuees
under cls. (i), (it) and (iii) of s. 2 (d) of the Ordinance and all
their property be declared evacuee property. On March 28,
1950, an order was passed by the Custodian on the appeal pre-
ferred by the company holding that the orders of the Custodian
and the Deputy Custodian were bad and those orders were
:g;set aside. On March 28, 1950, a notification was issued by the
Custodian under s. 7 (3) of the Ordinance and by this notifi-
cation the Custodian notified the evacuee properties specified
in the schedule as having vested in him under that section,
and the properties notified were the shares of all the 35 share-:
holders of the company including obviously the shares of the
first petitioner. On April 4, 1950, the Custodian issued a re-
quisition under s. 10 (2) (1) of the Act upon the Directors of the
company requesting them to call an extraordinary general
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1951 meeting of the company under art. 40 of the articles ¢f associ-
Aspyr,  ation to consider a special resolution which the Custedian pro-
I\I/EI:{rlxD posed to move at that meeting. By the petition the petitioners

Manomep Challenged the notification issued by the Custodian vesting the
PR %AYAK shares of the shareholders in the Custodian ‘and also the re-
R quisition issued by the Custodian under s. 10 (2) (1) of the Act.

Chagla C.J. The petition came before Mr. Justice Shah who dismissed the
: petition. Before us the orders passed by the Custodian have

been challenged on various grounds. In the first place it is

oontended that the orders were issued under a piece of legisla-

tion which was passed by the Legislature without having legils

lative competence. The orders are also challenged on the

ground that the legislation in question is unconstitutional as

violating the fundamental rights guaranteed to the subject by

our Constitution. The orders are further challenged on the

ground that they are in excess of jurisdiction conferred upon

the Custodian and also as v1olat1ng the fundamental principles

of natural justice.

Before these pomts can be con51dered it is necessary to look
at the scheme of the Ordinance under which the orders
challenged were issued. We are not concerned in this appeal
with the Bombay Act because the orders issued by the Custo-

 dian and the Deputy Custodian against the second petitioner
were held to be bad by the Custodian himself. The orders now-
challenged are those issued under the Ordinance, and . there-
fore what is necessary to be considered is the scheme of the
Ordinance. It might be stated that this Ordinance was re-
placed by an Act of the Union which came into force on
April 7, 1950, being Act XXXI of 1950, and substantially the
‘Act reproduces the provisions contained in the Ordinance.
Now the object and purpose of the legislation is stated in the
preamble as being.

. “Whereas an emergency has arisen which makes it necessary to pro-
vide for the administration of evacuee property and for certain matters
connected therewith.” ‘

Then s. 2 of the Ordlnance deals with deﬁmtlons and th ; )
important definition is one of an “evacuee”. The definition’
falls under three parts. The first part deals with a person
who, on account of the setting up of the Dominions of India
and Pakistan or on account of civil disturbances or the fear of
such disturbances, leaves or-has, on or after March 1, 1947, left, '
any place in a province for any place outside the territories
forming part of India. The second category consists of any
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person who is resident in any place now forming part of Pakis-
tan and who for that reason is unable to occupy, supervise or
manage in person his property in any part of the territories
to which this Ordinance extends, or whose property in any
part of the said territories has ceased to be occupied, supervis-

1951
ABDUL
MaJip -
HaJjr

MAHOMED

R. NAYAK

ed or managed by any person or is being occupied, superwsedP -
or managed by an unauthorised person. And the third cate- ChaglaC.J.

gory consists of persons who have, after August 14, 1947,

acquired by way of allotment or by means of unlawful occu-
pation or other illegal means any right to, interest in or bene-
) ﬁiﬁ from any property which is treated as evacuee or abandon-

ed property under any law for the time being in force in
Pakistan. Then we have the definition of “intending evacuee”
with which we are not concerned for the purpose of this appeal.
Then we have the definition of “evacuee property” which is
defined as any property in which an evacuee has any right or
interest (whether personally or as a trustee or as a beneficiary
or in any other capacity), and includes any property—(1) which
has been obtained by - any person from an evacuee after
August 14, 1947, by any mode of transfer, unless such transfe-
hkas been confirmed by the Custodian, or (2) belonging to ary
person who, after the commencement of this Ordinance, does
any of the acts specified in cl. (e) of s. 2, or in which any such
person has any right or interest, to the extent of such right
or interest. The acts specified in cl. (e) are the acts which

would make a person an intending evacuee. Then certain

properties are excluded from this definition with which we are
not concerned. Then we have s. 7 which confers the power
upon the Custodian to declare certain property as evacuee pro-
perty. Sub-section (I) provides that where the Custodian is
of the opinion that any property is evacuee property within

the meaning of the Ordinance, then he may pass an order dec- -

laring any such property to be evacuee property, provided he

causes notice thereof to be given in such manner as may be
prescribed to the perzons interested and he holds such inquiry

into the matter as the circumstances of the case permit. Then
Gy8 deals with the vesting of evacuee property in the Custo-
dian, and any property which is declared to be evacuee pro-
perty under s. 7 vests in the Custodian. Section 9 gives the
power to the Custodian to take possession of evacuee property
which is vested in him. Section 10 deals with the powers and
"duties of the Custodian generally. Sub-section (I) gives wide

powers to the Custodian to take such measures as he considers

necessary or expedient for the purposes of securing, administer- .
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ring, preserving and managing any evacuee property which
has vested in him, and, for any such purpose as aforesaid, do
all acts and incur all expenses necessary or incidental thereto. -
Then sub-s. (2), without prejudice to the generality of the
powers conferred under sub-s. (I), indicates various specific
powers which are conferred upon the Custodian, and the im-
portant ones to notice are those under sub-cl. (I) which provi-
des that where the property vesting in the Custodian consists
of share or shares in a company, the Custodian, notwithstands

- ing anything to the contrary contained in the Indian Compan-

ies Act or the articles of association of the company, maxy,
exercise the same rights in the matter of making a requisition”
for the convening of a meeting as the evacuee shareholder
himself would have done. Therefore, in effect, under this sub-
clause the rights of the shareholder for the purpose of conven-
ing a meeting are made exercisable by the Custodian in whom
the shares have vested, and it is under this power that the Cus-
todian issued the requisition which has been challenged in this
petition. Then sub-cl. (n) gives the power to the Custodian
to pay to the evacuee or to any member of his family or to any
other person as in the opinion of the Custodian 1is entitled
thereto, any sums of money out of the funds in his possession;
and sub-cl. (¢) empowers him to transfer in any manner what-
soever any evacuee property, notwithstanding anything to the
contrary contained in any law or agreement relating thereto.
Then s. 13, sub-s. (1), provides that any amount due to any
evacuee in respect of any property which is vested in the
Custodian or in respect of any transaction entered into by the
evacuee, shall be paid to the Custodian by the person liable
to pay the same; and sub-s. (2) provides that any payment
made otherwise than in accordance with sub-s. (1) would not
be a proper discharge of the person making the payment.
Section 15 imposes an obligation upon the Custodian to main-
tain accounts of the property vested in him. Section 16 deals
with restoration of property and it provides that the property
may be returned to the evacuee provided the evacuee produces
in support of his application for restoration a certificate from
the Central Government or from any person authorised by it
in this behalf to the effect that the evacuee property may be
so restored if the applicant is otherwise entitled to it. Then
Chapter V, which contains ss. 24 to 28, deals with appeals, re-
view and revision. The scheme of s. 24 is that when the ori-
ginal order has been passed by a Deputy or Assistant Custodian,
an appeal lies to the Custodian, and when the original order
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has been passed by the Custodian, Additional Custodian 1951
or Authorised Deputy Custodian, an appeal lies to the Custo-  azp o
dian General, and there is a special provision with regard to Masm
. iy Haox
an appeal when a person is declared to be an evacuee within prapomep
the meaning of s. 2 (d) (iii) and the person is aggrieved by that v,
decision or when the property is déclared to be evacuee pro- P.R. Navax
perty within the meaning of s. 2 (f) (2). Under s. 25 appeals that Cga%la
arise from a decision under sub-cl. (iii) of cl. (d) of s. 2 or under t
sub-cl. (2) of cl. (f) of s. 2 lie to the District Judge designated
by the Provincial Government. - Then s. 26 gives the power of
review -or revision to the Custodian, Additional Custodian or
Aliithorised Deputy Custodian and the power of review or re-
vision consists in calling for the record of any proceeding under
the Ordinance which was pending before or has been disposed
of by any officer subordinate to him for the purpose of satisfy-
ing himself as to the legality or propriety of any orders passed
in the said proceeding, and it confers the jurisdiction upon the
Custodian to pass such order in relation thereto as he thinks
fit. It also provides that the Custodian will not pass any order
under this sub-section prejudicial-to any person without giving
such person a reasonable opportunity of being heard. Similar
powers of revision are also vested in the Custodian General
under s. 27. Section 28 makes the orders passed final and de-
“clares that they shall not be called in question in any Court by
way of appeal or revision or in any original suit, application
or execution proceeding. Chapter VI deals with penalties and
procedure. Chapter VII deals with miscellaneous matters, and
S. 43 bars the jurisdiction of civil Courts in certain matters, and
by sub-cl. (¢) no Court shall have jurisdiction to question the
legality of any action taken by the Custodian General or the
Custodian under this Ordinance. Section 53 confers power
upon the Central Government to make rules to carry out the

_purposes of the Ordinance.

Now looking to the various provisions of this Act, it is clear
that the object and purpose of the Legislature in enacting this
‘Ordinance was to deal with the custody, management and
Wiministration of evacuee property. The evacuee was to be
: f)revented from exercising any rights as an owner in respect of

his property, and the property was to vest in the Custodian.
But the property was not to vest in him as an owner with the
rights of an owner; it was to vest in him for the purposes of the
Ordinance ; his powers and rights were confined to the provi-
sions contained in the Ordinance itself. A further significant
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feature of the Ordinance that has to be noticed is that = the
Ordinance did not provide for the ultimate destination of the
property which was taken away frnom the evacuee and vested
in the Custodian. Although s. 16 provided for restoration of
property, that was only in special cases referred to in that
section. The legislation is very analogous to the legislation
enacted in different countries during the war. When the pro-
vision was made for the appointment of Custodian of enemy
property, the property of the enemy vested in the Custodian and
no provision was made for the ultimate destination of that
property. The ultimate destination was left to be determined,
by any treaties that might be signed by countries at war.

The question that arises in limine is whether in view of
s. 43 (c) it is open to the Court to guestion the legality of any
action taken by the Custodian under the Ordinance. There
can be no doubt that what the petitioner is doing is to question
the legality of the action taken by the Custodian in vesting
his property and also in issuing directions relating. to ‘that
property. Mr. Justice Shah took the view that the jurisdic-
tion of the Court was barred under this section. It is clear
that whether under s. 28 or under s. 43, the jurisdiction of the
Court to consider any orders passed by the Custodian or any
action by him would not be barred if the orders passed or the
action taken was without jurisdiction. It is only with regard
to orders passed under the Ordinance or the action taken under
the Ordinance that the jurisdiction of the Court is taken away.
But if a party succeeds in establishing that the action taken
or the orders passed were outside the purview of the Ordinance,
then those would not be the orders or the action taken within
the meaning of s. 28 ox 43. Any order passed or any action
taken in execess of jurisdiction or in the improper exercise of
jurisdiction would not be an order or action contemplated by

‘these two sections. It is also to be borne in mind, and it is not

disputed by Mr. Seervai, on behalf of the State, that the orders
passed which are the subject-matter of the petition are quasi-
judicial orders and that the Custodian in passing those orders
was exercising quasi-judicial functions. Therefore, if those
orders were in excess of jurisdiction or were passed in viola-

- tion of the fundamental principles of justice, then those orders

could be corrected by the issue of a writ of certiorari by this
Court. In this connection it is also necessary to bear in mind
art. 226 of the Constitution. That article not only confers wider
powers upon the High Courts, but also declares the? powers .al-
ready enjoyed by the High Courts, But art, 226 in declaring
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‘the powers of the ngh Court and makmg those powers a part 1951

of the Constitution, has placed those powers beyond the . ABDUL
challenge of the Legislature. Whereas before the enactment MAJID

of the Constitution the powers of the High Court to issue Mﬁﬁ;’;@p
various writs could have heen affected or , modified by the v,

appropriate Legislature, now inasmuch as these powers are o RE_‘EYAK
embodied in the Constitution and form part of the Constitution C hagla C. J.
they cannot be altered or affected by any legislation. It would
only be by means of the amendment of the Constitution that
these powers of the High Court could be -in any way touched.
Therefore ‘to the extent that any legislation seeks to take away
the power of the High Court to issue any writ, direction or
order contemplated by art. 226, that legislation would be ultra
vires of art. 226, and therefore even if s. 28 and s. 43 are con-
strued to bar the jurisdiction of the civil Court to ch911enrfe any
order or action of the Custodian, however illegal or without
jurisdiction, to the extent that these sections seek to oust the
jurisdiction of the High Court to issue the appropriate writs
under art. 226, the sections must be considered to be wultra
vires of the Constitution. Therefore, the power of the Court to
correct any order made by any executive officer, which power
emanates from art. 226, cannot be assailed or challenged by any
legislation, and ‘therefore to the extent that the petitioner seeks
to correct the orders of the Custodian by a writ of certiorari,
the power of the High Court which now arises under art. 226
must be exercised if the petitioner is entltled to the writ not-
withstanding ‘any . provision in the Ordinance or in the subse-
quent Act which seeks to oust the - jurisdiction of ‘the 01v11
Courts : : ‘
- It has been contended by Mr Seervai- that an order Whlch
is made final by ‘a legislation cannot be challenged even though
in -excess of jurisdiction, if the order was made bona fide by
the officer empowered to pass the order although on a mistaken
view of the law which gave him the power. According to
Mr. Seervai, it is only when the officer acts mala fide or dis-
honestly that his order can be challenged in a Court of law.
That contention appears to me to be contrary to what is now
well established as the ambit within which a Legislature can
make orders of officers conclusive and final. As I said before,
that ambit must be restricted to orders passed with. 3ur1sdlct10n
That ambit cannot be extended to cover orders which are found
to be without jurisdiction - or in excess’' of jurisdiction.. In
support of his argument- Mr Seervai has relied upon a dEClSlon
of a division bench of this Court in Shaikh Ahmed V. Collr of

Lan I I_x R 5'—"}
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1951  Bombay."! The Court there was dealing with s. 226 of the

Appur, Government of India Act, which excludes the jurisdiction of

I\I/I{iﬁn the Original Side of the High Court in revenue matters, and

Manomep that section provides that until otherwise provided by the Act

PR%I ’ of the appropriate Legislature, no High Court shall have any
. v INAYAK . . . c 4. . . .

. original jurisdiction in any matter concerning the revenue, or

Chagla C.J. concerning any act ordered or done in the collection thereof

according to the usage and practice of the country or the law

for the time being in force ; and what was held by the division

bench, following a long line of authorities of the Privy Council,

is that even though a revenue officer may act contrary to the

law, if his action is based upon an erroneous view of what the

law is and that view is arrived at bona fide, then his action

cannot be challenged on the Original Side of the High Court,

although it is not an action according to law ; and the argument

based by Mr. Seervai on this decision is that although the action

of a revenue officer may be without jurisdiction in being cont-

rary to law, still that act cannot be challenged in a civil Court

by reason of s. 226 which ousts the jurisdiction of the High

Court. Now, in the first place, s. 226 does not make the orders

of the revenue officer final in the sense in which the orders of

the Custodian are made final under the Ordinance, but it ex-

pressly excludes the jurisdiction of the High Court to deal

 with revenue matters, and as pointed out by Mr. Justice Rang-

nekar in Dewarkhand Cement Company, Limited v. Secretary

of State,® s. 226 is a protective provision for the protection of

revenue authorities and the words used in that section must

not be given the literal and etymological meaning, and it is

rightly pointed out by the learned Judge that if that section was

construed to mean that only those acts of revenue officers were

protected which were according to revenue law, then s. 226

would afford no protection whatever. The whole -object and

purpose of s. 226 was not to permit the Original Side of the

High Court to deal with revenue matters and to deal with

orders passed and action taken by revenue officers. Therefore

this decision is no authority for the proposition for which

Mr. Seervai is contending. As against that there is the observa-

tion of the Privy Council in Secretary of State v. Mask & Co.,*

that it is settled law that the exclusion of the jurisdiction of the

civil Courts is not to be readily inferred, but such exclusion must

either be explicitly expressed or clearly implied. It is also

well settled that even if jurisdiction is so excluded, the civil

M (1949) 51 Bom. L. R. 589. & §1938) 41 Bom. L. R. 297.
©) (1940) 42 Bom. L.R. 767, p, C. , ‘ '
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Courts have jurisdiction to examine into cases where the pro-
visions of the Act have not been complied with, or the
statutory tribunal has not acted in conformity with the funda-
mental  principles of judicial procedure. Further, in Province
of Bombay v. Hormusji Manekji,” their Lordship observed
(p. 528) :— S

“The appellant maintains that the subject-matter. of the present suit
is an objection to the amount, incidence or mode of assessment of land
revenue, within the meaning of s. 4 (b), but Sir Cyril Radcliffe, on
behalf of the appellant, rightly conceded that the civil Courts have
»]L risdiction to determine a question as to excess of the statutory powers
conferred by the Code.”
Therefore it is clear that notwithstanding s. 28 and s. 43 (c¢) it
is open to the petitioner to challenge the validity of the orders
of the Custodian, if they either contravene any of the funda-
mental rights guaranteed to the subject under the Constitution
or they are in execess of the jurisdiction conferred upon him
to pass the orders under the Ordinance.

The next question that arises is whether the Legislature had
legislative competence to enact this particular. Ordinance. An
Act was passed by the Indian Legislature on August 18, 1949,
being Act IV of 1949, by which a new entry was added in the
Concurrent List, being entry 31 (B), and that entry was to the
following effect: “ Custody, management and disposal of pro-
perty including agricultural land declared by law to be
evacuee property,” and the competency of the Legislature to
enact the Ordinance must be in the first instance decided with
reference to this entry. What is contended by the petitioner
is that it is only with regard to property which is declared by
law to be evacuee properly that the Legislature had the com-
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petence to legislate with regard to custody, management andv :

disposal of that property. But what is urged is that there is
no entry in any of the parts of the 7th Schedule which entitles
the Legislature to pass any law declaring any property to be
evacuee property. It is well settled that in construing the
various entries in the schedule a large and liberal interpreta-
tion must be placed upon them. Further, in order that the
power conferred upon the Legislature should be effective, the
Courts must assume that all ancillary and subsidiary power
necessary for the purpose of legislating upon the main topic
referred to in the entries was also conferred upon the Legisla-
ture by the Constitution. The Legislature being sovereign with-
in its own sphere, the Court must assume that Parliament

©1(1947) 50 Bom. L, R. 524, ». c.
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1951  when it gave the competence - to the Legislature to legislate
Appur, . upon a particular topic gave that competence to a sovereign
I\I/_IIAXTIID authority, and therefore that sovereign authority carried with

Manomep it all powers necessary and incidental for the purpose of effec-
PR . tively legislating upon the particular topic mentioned in any
. R. Navax ) - .

- entry. Therefore when power was conferred upon the Legis-
Chagla C.J. Jature to legislate upon custody, management and disposal of

property declared by law to be evacuee property, we must
read in that entry all ancillary and incidental powers necessary
for the purpose of legislating upon this particular subject. It
would be impossible for the Legislature to legislate with regard
to the custody, management and disposal of evacuee property
unless it had the power to decide and determine what property
was to be evacuee property, and therefore although the power
to declare what property was {0 be evacuee property is not
in terms conferred upon the Legislature by entry 31 (B), that
power is incidental to the exercise by the Legislature of the
power conferred to legisiate upon the topic referred to in
entry 31 (B). Therefore, if by the Ordinance the Legislature

~ has not only legislated with regard to the custody, management
and disposal of evacuee property, but it has also by that very
piece of legislation declared what property is evacuee property,
it was acting within its legislative competence. '

There is one other aspect of the matter which also requires
consideration. Act XXXI of 1950 was passed by Parliament
after the Constitution was enacted, and as far as the legislative
competence of Parliament is concerned, the new scheme adopt-
ed by the Constitution confers upon Parliament the residuary
legislative powers which were not conferred upon the Central
Legislature under the Government of India Act. Under entry
97 of List I power is given to Parliament to legislate unon any
other matter not enumerated in List II or List III including
any tax not mentioned in either of those Lists. Therefore,
‘unless a subject-matter falls exclusively within the competence
of the State Legislature, there can be no doubt as to the legis-
lative competence of Parliament vsith regard to a subject which
would either fall in the Concurvent List or if not specifically
enumerated in the first List, would undoubtedly fall in entry
97 to which I have just referred. With that legislative compe-
tence Parliament by s. 58 of this Act repealed the Ordinance
No. XXVII of 1949 and in repealing the Ordinance it provided:—

“The repeal by this Act of the Administration of Evacuee Property
Ordinance 1949 (XXVII of 1949) shall not affect the previous operation

AR
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thereof, and subject-theretd, anything done or any action taken in the 1951

exercise of any power conferred by or under that Ordinance shall be A.BDUL

deemed to have been done or taken in the exercise of the powers con-  Majip
ferred by or under this Act, as if this' Act were in force on the day on HaJx
Whlch such thing was done or action was taxen i MAHOMED

It is not disputed that Parliament had the power to validate P-R. NAYAK _
orders passed under the Ordinance even though the Legislature Chaglac J.
had no legislative competence to pass the Ordinance. The only
question is whether in enacting this section Parliament . has
exercised their power. On the one hand it is contended that
the object of this section was not to validate orders which were
ultra vires or illegal. On the other hand it is contended that
the object of this Act was to validate all orders which would
have been valid if they had been made under this Act and if
‘this Act had been in operation at the date. when these orders
were passed. The language used in s. 58 is both striking and
significant. It does not merely provide that the orders passed
under the Ordinance shall be deemed to be crders passed under
the Act, but it provides that the orders passed under the Ordi-
nance shall be deemed to be orders under this Act as if this
Act were in force on the day on which certain things were
done or action was taken. Therefore, the object of this section
is, as it were, to antedate this Act so as to bring it into force
on the day on which a particular order was passed which is
being challenged. In other words, the validity of an order is
to be judged not with reference to the Ordinance under which
it was passed, but with reference to the Act subsequsntly pass-
ed by Parliament. Therefore if the order was a valid order
judged by the Act, then its validity roust be upheld -although
it was. invalid or illegal or ultra vires if judged with reference
to the Ordinance. Therefore, even though the Legislature may
not have the legislative competence to enact the Ordinance, if
the Parliament had the legislative competence to pass the
-subsequent Act, then the invalidity of the order under the
Ordinance resulfing from the lack of legislative competence
in the Legislature would not affect the vahdln,y of the order

passed.

Mr. Maneksha has drawn our attention to a judgment of a.
Full Bench of this Court in Emperor v. Dantes.”) There a noti-
fication issued by the Government of Bombay under the Bom-
bay Abkari Act, 1878, was held by the High Court to be ultra -
vires and of no effect. Immediately thereafter the Provincial

() (1940) 42 Bom. L. R. 791 s.=.
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Legislature passed an amendment which provided that any
rule, order or notification made or issued under the Abkari Act,
before the commencement of that Act shall be deemed to have
been made or issued under the said Act as amended by the Act
being passed by the Legislature, and the contention put for-
ward was tha. tne notification, although held to be ultrg vires
and of no effect, was cured by the amending Act. That con-
tention was rejected by the Full Bench. What is to be noticed
is the difference in language in the enactment passed by the
Provincial Legislature there and the Act passed by Parlia-
ment here. All that the Provincial Legislature enacted in the

~case before the Full Bench was that the orders and notifica-

tions passed under the old Act shall be deemed to have been
passed under the new Act and the Legislature stopped there,

“whereas here the Legislature has gone much further and has

given, as it were, a retrospective effect to a piece of legisla-
tion which it was passing and has in terms provided that any
orders previously passed must be judged with reference to
the subsequent Ilegislation and not in reference to the
legislation in existence at the time when the orders were

" passed. Therefore, in my opinion, the Full Bench decision,

on which Mr. Maneksha relies, does not help us to construe

-s. 58 of the Act which is in very different language from the

language of the amending Act in the Full Bench case.

I should also like to say that I do not find myself in agree-
ment with the view taken by Mr. Justice Bhagwati in Sir
Currimbhoy Ebrahim v. M. R. Meher," with regard to the
interpretation of entry 8 in List III. It was contended, although
it is not wholly necessary to consider it now, that both
the Bombay Act and the Ordinance may be justified with re-
ference to this entry which is in the following terms: ¢ Trans-
fer of Property other than agricultural land; registration of
deeds and documents.” The view taken by Mr. Justice Bhag-
wati was that “transfer of property” in entry 8 must be con-_
fined to the expression “Transfer of Property Act,” and there-
fore the legislative competence of the Legislature under entry
8 was to deal with matters which arise out of the Transfer of
Property Act. In other words, the competence was confined
to dealing with immoveable property with which the Trans-
fer of Property Act deals and also to deal with transfer as
understood by that Act. I see no warrant whatever to restrict
and confine the language of entry 8 which is very wide to the

1 (1950) Misc. No. 122 of 1950,
June 30, 1950 (unrep.). '
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narrow compass within which the learned Judge has attempt- 1951
ed to confine it. Whenever any entry in the Government of Agpur
India Act seeks to refer to a particular Act, the entry says so. MAJD
For instance, we have the Code of Civil Procedure mentioned Mﬁi‘a’n‘m
in various entries, we have the Code of Criminal Procedure LR %AYAK
mentioned in various entries, and if the intention of Parlia- = ———
‘ment was to confer legislative competence under entry 8 upon Chegla
the Legislature only with regard to matters arising out of the
Transfer of Property Act, there is no reason why Parliament
should not have said so in clear language. Parliament was
aware of the existence of the Transfer of Property Act on the
statute book of India and it could have referred to this Act
in the same clear and explicit language as it has referred to
the other enactments passed by the Indian Legislature. There-
fore, “transfer of property” in entry 8 must be interpreted
as every other entry must be interpreted in its widest signi-
ficance. It may refer to any transfer whether by act of part-
ies or not, and it may refer to any property whether immove-
able or otherwise. As I said before, it is perhaps unnecessary
to consider whether this legislation falls under entry 8, be-
cause I have taken the view that it falls under the new entry
31 (b) incorporated in List III of Schedule VII by’ an Act of
the Central Legislature. But I have expressed this opinion
with regard to entry 8 because the question of legislative
competence of the Legislature may arise in future and
I thought it best to express my opinion on the view taken
by Mr. Justice Bhagwati.

Therefore, it is clear to my mind that there was legislative
competence in the Legislature, whether by reason of
entry 31 (B) or by reason of s. 58 of Act XXXI of 1950. .

The next question—and that is a question of considerable
‘importance—is whether this Act or any of its provisions
violate any of the fundamental rights of the subject, and
what is urged on behalf of the subject is that the legislation
when considered as a whole and when its true purport is
understood does violate the rights to property guaranteed by
the Constitution. ‘The rights to property are guaranteed- by
art. 19 and art. 31. -Article 19 (1) (f) guarantees to all citizens
the right to acquire, hold and dispose of property. Article 31
guarantees certain rights to all persons residing in India,
whether they are citizens or not. Sub-clause (I) of art. 31
precludes the deprivation of property of any person save by
authority of law, and sub-cl. (2) introduces the principle that
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‘1o property shall be taken- possession of or acquired except
on two grounds, one, that the acquisition or taking possession

of must be for a public purpose, and the other that compensa

tion should be paid for the property taken possession. of or

acquired. It may be noticed that as far as art. 31 (1) is con-
cerned, the first important - safeguard conferred wupon the

subject is that he cannot be. deprived of his property by any
~executive act or fiat: It is only by authority of law, that is,

by a valid law passed by a Legislature that he can be deprived

-of his property. Article 31 (I) -and (2) must be read in

conjunction with art. 19 (I) (f), and we have already taken
the view in Dwarkadas Shriniwas v. Sholapur Mills™ that the
rights guaranteed by art. 19 (I) (f) can only be enjoyed
provided the citizen is in a position to enjoy those rights and

provided those rights can be enjoyed although he has been
-deprived of his property under-art. 31 (1) or his property has

been acquired or taken possession of under art. 31 (2). It
would be impossible: for a citizen to say that he has a right to
hold and dispose of property if that property has been validly
taken away from him under art. 31 (I) or 31 (2). Therefore

‘the proper and the logical approach to the subject must be
first to consider whether the effect of this legislation is either -

 to deprive the subject of his property under art. 31 (I) or to .

“acquire or-take possession of ‘it under art. 31 (2). If the
~answer to either of these queries is in the affirmative, then

the only question that would remain to be considered would
be whether, after deprivation of his property or taking

“possession or acquiring of his property, any rights remain in

" the citizen which can be asserted under art. 19 (I). (f) of the

Constitution.

" The effect of the Ordinance is not to transfer the title vest-

ed iy the evacuee as the owner of the property to the State

or to any other person. As I said before, the only effect of
vesting the property in the Custodian is to give the Custodian

“certain powers enumerated in the Ordinance for the purpose

‘of managing and administering the -evacuee property. The
‘title of the evacuee remains, as it were, in statutory suspense

“until it is determined by Parliament as to how that title is to
" pe dealt with or disposed of. It would not be true to say that

the title of the evacuee is destroyed or extinguished. The

“title is in existence, but its exercise has been suspended. by

' ©) (1950) 53 Bom. L. R. 218,
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reason of the Ordinance. This is not clearly a case where a
property is destroyed by the State and 'both the:property and

‘the title disappear. There .is neither destruction of property nor

extingdishment of title. There is only a prohibition . against
the owner from exercising his rights of ownership until at a

future indefinite date Parliament in its wisdcm decides what

‘is' to happen to his property and what is. to happen to his
rights as an owner. Mr. Seervai contended that the effect of
iﬁ?e legislation was a temporary extinguishment of the title
‘the evacuee ‘and according to him there is no reason why
we should interpret art. 31 (I) as referring only .to. permanent
-extinguishment of title and not to temporary extinguishment.
-Now in the Sholapur case to which I have just referred, the
division bench pointed out that art. 31 (I) reproduced the
principle well . understood and, well established in American
law of police power, and art. 31 (2) represented the principle
of eminent domain. But even in America the line between
the two is extremely difficult to define. and Judges and Courts
‘have differed from time to time as to whether a particular
case falls on one side of the line or the other. The power
- .given to the State under-art. 31 (I} is a very drastic ‘p‘ower,
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but, as we again pointed out in the Sholapur case, it is.a .

power which it is necessary to confer upon any State, and
_the State must be armed with such a power to be. exercised
wisely and. under circumstances where. its exercise would be
absolutely necessary.. On the other hand the Courts " must
‘also- be careful to see that any deprlvatlon of preperty by the
State is not too easily put in the category of deprivation refer-
‘red to in art. 31 (1) so:as. to entitle the Sta‘te to take posses-

‘sion of the property of the subject without the very salutary

" limitations laid down upon its. power under art. 31 ).

- Now, the contention of Mr. Serrvai is that this is not a case
which can possibly fall under art. 31 (2), because possession: of
‘the property of the evacuee is' not  taken within the
‘r‘meanmﬁ of art. 31 (2). Mr: Seervai draws . our attention
to what this Court said in the Sholapur case, that
in the case of' possession referred .to in art.. 31 (2). the
beneficial interest in the property must pass although the
title does not pass as it does in the case of acquisition. It is
perfectly true that in this case the State does not make any
" beneficial use of the property of the evacuee which is vested
in the Custodian. MNeither the title is transferred to. the
State or to any.other person; nor is the beneﬁ¢1a1 use of. the
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11951 property transferred either to the State or to any other person.
Appy.  Fossession and custody remains with the Custodian, but he
LI/-IIfrIID - has to administer it for the purposes of the Act and not for
Mamomep the beneficial use of any person or of the State. Therefore,
P R?{\-IAYAK‘?if the expression ‘““‘taking possession” in art. 31 (2) can have
L the only meaning which we gave to it in the Sholapur case.

i

Chagla C.J. then undoubtedly Mr. Seervai is on very strong ground when
"he suggests that this particular case cannot fall under art.
31 (2). But in the Sholapur case we were considering ﬁﬁv:
narrow question as to whether the Sholapur Ordinanc¢e
offended against art. 31 (2) inasmuch as there was no provi-
- sion for payment of compensation, and the view that was
taken by the Court was that the provisions of that Ordinance
did not result in any property within the meaning of art. 31,
being taken possession of by the State at all, and further that
as the taking possession of by the State was not for its own
~ beneficial use, no question of compensation arose under art. 31 (2).
Therefore we were dealing with the question of
. possession solely with reference to the liability of the State
to pay compensation under art. 31 (2). But when we are
dealing with evacuee property we have a specific provision in
sub-cl. (5) of art. 31 which provides that mnothing in cl. (2)
shall affect the provisions of any law which the State may
" hereinafter make in pursuance of any agreement entered into
between the Government of the Dominion of India or the
Government of India and the Government of any wother
country, or otherwise, with respect to property declared by
law w0 be evacuee property. Therefore the effect of this
provision is that if the Indian Government takes possession
of any property declared by law to be evacuee property, then
the conditions laid down in art. 31 (2) for the valid taking of
such possession would not apply. In other words, the Legis-
lature may pass a law for taking possession of evacuee
property without providing for compensation and without
such taking possession of being for public purposes.

Now, when one interprets a Constitution, it is permissible?,
—nay, it is even obligatory—to bear in mind legislative history,
and we cannot overlook the fact that when the Constituent
Assembly was enacting the Constitution, the Ordinance with
regard to evacuee property was on the statute book and the ’
Constituent Assembly was called upon to make some provi-
sion with regard to future legislation dealing with evacuee
property. Therefore. in providing in sub-cl. (5) of art. 31 that
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nothing in cl. (2) shall affect legislation with regard to evacuee 1951
property, it is clear that the Constituent Assembly came to ABDUL
the conclusion that legislation by which evacuees were depriv- MaJsm
ed of their property fell under art. 31 .(2) and not under ,Mgﬁf{m
art. 21 (1). Therefore when under art. 31 (2) it is permissible
for the State to take possession of property without paying
compensation, that possessicn need not be of the same quality Chagla C.J.
and need not possess the same characteristics as when posses-

sion is taken by the State and when compensation has got to

be paid for. Whereas in the latter case the very idea of
compensation must carry with it the necessary corollary that

the State should have the use and benefit of the property for

which it is paying compensation, in the former case when
possession is taken without the obligation to pay any compen-

sation there is no reason why the necessary attribute of posses-

sion should be the beneficial enjoyment of the property by

the State or by any other person. Therefore the mere fact

that under the Ordinance no one has the beneficial use of the

property of the evacuee and the property merely remains

vested in the Custodian for the purposes of the Act should

not deter us from coming to the conclusion that the property

is taken possession of within the meaning of art. 31 (2), and

by reason of cl. (5) no obligation attaches to the State to pay
compensation for taking possession of that property.

The sharp line to be drawn between art. 31 (1) and art.
31 (2) as suggested by Mr. Seervai may lead to other difficul-
ties as well. If that sharp line were to be adhered to, then in
cases where there is destruction .or extinguishment of title
the case would fall under art. 31 (I), and where the property
is either acquired or taken possession of for beneficial use the
case would fall under art. 31 (2). But there may be many
cases where the State may want to take possession without
making beneficial use of the property or without destroying
the title of the owner. Take for instance the case contem-
plated by the Constitution itself under art. 31 (5) (b) (it),
legislation for the promotion of public health or the preven-
tion of danger to life or property. In that case also nothing
in cl. (2) shall affect legislation in regard to the subiect.
Therefore you may have a case where the State may take
possession of the property for promotion of public health or
the prevention of danger to life or property without making
beneficial use of the property and temporarily suspending the
rights and title of the owner. If Mr. Seervai’s conten‘cion

.
P. R. NAYAK
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were right, it would be difficult to put such a case either
under art. 31 (1) or art. 31 (2). Therefore, although it is true
that a Division Bench of this Court did place a certain inter-
pretation upon the expression “taking possession of ” used in
art. 31 (2), that interpretation was placed in the particular
context of the facts to be decided in that case, and it would
be erroneous to take the view that that is the only interpreta--
tion of this expression under any circumstances that may
arise and that may have to be considered by the Court. In"
this particular case we are assisted in the interpretation
we are putting upon the expression “taking possession” by
the view which was obviously taken by the Constituent
Assembly itself, and it is difficult to conceive of a Dbetter

-interpreter of the Constitution than the Constituent Assembly

-itself. Of course, the interpretation put by the Constituent

Assembly can- only be judged by the language used by the
Constituent Assembly, but in this case the language used
makes it reasonably clear what interpretation was sought to

" be put by the Assembly upon the expression used in art. 31 (7).

Therefore, if the case of an evacuee and the case of evacuee
property falls under art. 31 (2), then to the extent that posses-’
sion is taken it is justified by the Constitution, and no demur-
rer can be made to the legislation on the ground that posses-
sion is taken without any compensation or for a purpose which .

‘is- not a public purpose. But what is contended is that after
‘the rights of possession are discounted, certain rights still

remain with the evacuee which are protected under art. 19

(1) (f). It is pointed out that he cannot lwld the property

because the possession is not in him, but he may dispose of
property notwithstanding the fact that possession has been
transferred to the Custodian, and the provisions of the Act
which prevent disposal of the property by the. evacuee and

-gives the power to the Custodian to dispose of the property

are challenged as being in violation of the fundamental right
conferred under art. 19 (I) (f). The power of disposal given

by the law to the Custodian with regard to disposal of pro-

perty is very -wide. Under s. 10 (o) of the Ordinance he has
the power to transfer in any manner whatsoever any evacuee
property, notwithstanding anything to the contrary cor.xtame‘d
in any law or agreement relating thereto. The question is
whether this restriction is a reasonable restriction because not- -

withstanding the fundamental right conferred upon the

subject under art. 19 (I) (f) the State has been given
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the power to impose reasonable restrictions on the exercise 1951

of this right in the interests of the general public. ABDUL"
' . ' MaJtp
Now a few preliminary observations are necessary before  Hasr -

we deal with restrictions which are challenged as being M"‘H,I?MED
unreasonable restrictions. It is always for the LegislatureP.R. NAYAK
to determine what its purpose is and what its object is in Cha;—l;z——c. 7.
placing a particular legislation upon the statute book. How-
ever wide the powers conferred upon the Courts are. under
the Constitution, I hepe it will never be suggested that the
fSourts constitute a third chamber, and it can exercise a
power of veto upon the Legislature. When I said that the
principle underlying the legislation -and the objective is a
maiter for the consideration of the Legislature, I said this
with this important qualification that that principle and that
objective must not in itself be in violation of any fundamen-
tal right conferred upon the citizen. One may well imagine
cases, though they are extremely rare, where the very object
with which the Legislature launches upon a particular legis-
lation may be opposed to the fundamental rights conferred by
the Constitution. But if the principle underlying the {egis-
lation and its object are constitutiqnal, then it is not for the
Court to question the policy underlying that legislation. It
is not for the Court. to sit in judgment upon what the Legis-
lature has decided and to weigh the pros and cons of the
policy which led the Legislature to pass a particular legisla-
"tion. Further, any restrictions upon the fundamental rights
of the subject which are necessary for effectuating the object
and purpose of the legislation must be considered to be
reasonable restrictions. The function of the Court is to look
54 the legislation, to look at its purpose and object, and then
4o consider what restrictions are placed upon the citizen, and
to decide, whether in reference to the purpose and object in
the light of what the legislation is intended for are those
restrictions reasonable or are they excessive and unnecessary
and going beyond the purposes for which the legislation has
Moeen placed on the statute book. :

‘The test I am suggesting is not unsupported by authority
wecause in a very recent decision of the Supreme Court in
Chintaman Rao v. State of Madhya Pradesh™ in what is
krown as the Bidi case, the Supreme Court was considering
a rather unusual piece of legislation, and the legislation was

) [1950] S. C. R. 759.
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to forbid all persons residing in certain. villages from engaging
in the manufacture of bidis, and the object of the legislation
was to provide agricultural labour and to divert people from

Manomep ‘Making bidis to working as agricultural labourers. This

».
P. R. Navak

legislation was challenged as being in violation of the funda-
mental rights guaranteed to the subject to carry on any

Chagla C.J. business under art. 19 (1) (g), and the Supreme Court by an

unanimous judgment came to the conclusion that the legisla-
tion was ultra vires because the restrictions placed upon the
bidi manufacturers were unreasonable. The Supreme Court
accepted the object and purpose of the legislation, viz. the
supply of agricultural labour. They also accepted the princi-
ple that to the extent that restrictions may be necessary in
order to effectuate that object or purpose the restrictions
would be reasonable. But the reason why they held the
legislation to be bad was that by prohibiting all persons in
particular villages from engaging in the manufacture of bidis
the Legislature had prevented old women and children who
“could never, be employed as agricultural labourers from
manufacturing bidis. Therefore that particular restriction
upon women and children was unreasonable as it was mnot
necessary for the purpose of effectuating the object and pur-
pose of the legislation, and in his judgment Mr. Justice
Mahajan at p. 573 points out that unless it is shown that there
is a reasonable relation of the provisions of the Act to the
purpose in view, the fight of freedom of occupation and
business cannot be curtailed by it. Therefore we have got to .
take the provisions of any impugned legislation, then consider
the purpose that the Legislature has in view, and if we find
that there is a reasonable relation between the former and
the later, then any restrictions imposed by the provisions of
the legislation must be held to be reasonable. But if there
is no relationship between any provision of the Act and the
purpose in view, then, if those provisions contain any restric-
tions, the restrictions would not be reasonable. Approaching
that question from that angle, we have got to look at the
purpose in view of the Legislature in enacting the Ordinance-
and the Act dealing with evacuees and evacuee property, and
taking the purpose in view we have got to study the various
provisions to see whether those provisions contain any restric-
tions which are not related t{o the purpose in view.

Now, the Evacuee Ordinance and the Act is the rgsult of
one of the most unfortunate and tragic chapters In the
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history of our country and one cannot altogether divorce

oneself from past history which led up to the passing of this

Act. When partition came there was migration of large
populations from our country to the Dominion of Pakistan
and vice versa. People fleeing from Pakistan left property
behind and people fleeing from India also left property
behind, and provision had to be made with regard to the
property left by people in this country who, either because
they were terrified by reason of communal disturbances or
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Jbgc}:ause they wanted to migrate to another country or for

reasons connected with this, left their property behind.
‘Similarly, some arrangement had to be arrived at with regard
to the property which people left behind in Pakistan and who
came here and became citizens of this country. Any law
passed under unusual circumstances must result in a certain
amount of hardship. Undoubtedly, it is the duty of the Court
to see that these hardships are reduced to a minimum. But
one canmot apply the yardstick of normal and peaceful
conditions to conditions which resulted from an upheaval,
rare in the history of our country and perhaps rare in the
history of any country in the world, and, therefore, one must
approach this legislation knowing that it is an emergency
legislation, an offspring of emergency, and intended to deal
with abnormal and unusual times and conditions.

Our attention has been drawn to the fact that the definition
of “evacuee ” is so wide and the net cast is so extensive that
within it may come not only persons who have migrated to
Pakistan or who have ceased to be citizens of India, but even
those who continued te remain citizens of India. It is pointed
out, for instance, that in the definition of “evacuee™ in
s. 2 (d) (i) any person who, on account of civil disturbances
has left India after March 1, 1947, for any place outside India,
becomes an evacuee. It is suggested that this would embrace

the case of a person who may leave India, not for Pakistan,

but for any country other than Pakistan. It is said that a loyal
~-gitizen devoted to his country may out of fear leave India
without the slightest intention of changing his allegiance or
without any attachment to Pakistan and may yet fall in the
category of evacuee defined in s. 2 (d) (i).. With regard to
5. 2.{(d) (i) it is pointed out that a person may go to Pakistan
for legitimate work or business and by this definition he would

be looked upon as a resident, and if he is unable to supervise

or manage his property in person he would again risk being
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brought Wlthm the category of an evacuee. We may point
out that as far as this definition is concerned, the apprehension

on the part of the petitioner is perhaps not wholly justified,

because we take it that the expression “resident” used in this
sub-clause must connote a certain amount of permanency. A
mere temporary abode in Pakistan on legitimate business or
occupation would not make a person a resident for the purpose
of ‘this” sub-clause.. Then with regard to sub-cl. (iii) no serious
objection is tdken to that definition, because if a person in

India wishes to benefit out of the distress of people who hau%,
left Pakistan and left property behind, he should have nd

grievance if he is treated as an evacuee and his property is
taken away. It is also pointed wut that although a particular
act on the part of a citizen was perfecily legal and valid :and
he did not then know what the conseguences of such an act
rnight be, by reason of the Ordinance retrospectively his status:
and his property is endangered by reason of something that he

~did in ‘the past which when he did it was perfectly innocent.

There is some force in this criticism, but, as I said before, no
one antlclpated what would happen after August 14, 1947, and
in view of the events that took place our Legislature had to
deal with a situation which had not been anticipated and to a
certain extent provision had to be made retrospectively for
acts which were -done prior to the passing of the legislation
which did not seem to be against the interest of the State then,
but in the light .of what happened subsequently were looked
upon as not in the interest of the State. It is also pointed out
that “evacuee property” includes property which has been
obtained by any person from an evacuee afier August 14, 1947,
hy any mode of transfer. So that, even if an honest bona fide
person purchases a property from someone who subsequent to
the purchase. becomes an evacuee, the rights of the bona fide
purchaser are jeopardized under this definition. But here
again power is given to the Custodian to confirm certain trans-
fers although they come W1th1n the ambit of this sub-section,
and I have not the slightest doubt that the Custodian in pro-
per cases would confirm honest and bona fide transactions as’
contemplated by s. 38. It is not out of place to draw attention
to: the fact that very W1de very extensive and very far-reach-
ing powers are conferred upon the Custodian, and a humane
and just administration of this drastic law must largely depend
upon how the Custodian looks upon his own powers and duties.
I have notthe slightest doubc that the Custodlan who is 3
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public officer, realises the limitations upon his pswers and also
understands and appreciates that the Legislature did not intend
to punish or penalize innocent and honest citizens of this
country. Therefore to the extent that this legislation can be
administered without affecting the rights' of honest and loyal
citizens, I am sure the Custodian will so administer this law
and so exercise the powers conferred upon him. But when we
come to consider the restrictions in the light of what I have
just said, all the restrictions pointed out are really necessary
and ancillary to the main purpose and object of the legislation
which is to provide for the administration of evacuee property.

It will be found that all the restrictions are to protect the

possession of the Custodian and to prevent.the evacuee from
dealing with the property, the object being that this property
should be secured and safeguarded until its ultimate destination
is determined by Parliament. ‘

Turning to s. 10 (2) (o) which deals with the power of trans-
fer given to the Custodian and which deprives the evacuee of
the right of dealing with his own property, surely the power

"of disposal must be given to the Custodian if the .power of
administration, custody and possession has to have any mean-
ing or significance. This is not an independent power given
to the Custodian in derogation of the title of the evacuee, but
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it is given as ancillary to the main purpose of the Act which -

is for the administration of evacuee ' property. Attention = is
also drawn to s. 13 and it is urged that the effect of this section
~ is to prevent an evacuee from acquiring any property in future
and therefore is in viclation of the fundamental right guaran-
teed under art. 19 (I) (f). It is perfectly true that even though
a case may fall under art. 31 (2) and it may be a case of posses-
sion being taken, that would not affect the right of the subject
under art. 19 (1) (f) to acquire property in future. Article 31
(2) can only deal with property in possession of the citizen
which has been taken away under a valid piece of legislation.
But whether the citizen should be prevented from acquiring
property in future must be dealt with independently of "any
consideration as to art. 31 (2). But, fortunately, a proper con-
struction of s. 13 does not make it necessary for us to consider
whether any provision in this Ordinance preventing the
*" evacuee from acquiring property in future is or is not a reason-
' able restriction on the right to property guaranteed to him
under art. 19 (I) (f), because a proper -construction of s. 13,

LinoIL R 5—4
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1951 . which provides that any amount due to any evacuee in respect
Appur.  Of any property which is vested in the Custodian or in respect
I\I/I_IiJJIID of any transaction entered into by the evacuee, shall be paid

Mauomep 0 the Custodian by the person liable to pay the same must be
that the expression “any transaction” must have reference to
. .—— the property of the evacuee referred to in the first part of s. 13.
Cga!%}a What was suggested was that not only any amount due in res-
" pect of any property vested in the Custodian, but any amount
due in respect of any transaction entered into by the evacuee
has to be paid to the Custodian.” But the transaction contem-
plated by s. 13 must be a transaction in respect of property
which is vested in the Custodian. There is no bar under this
section against an-evacuee doing any business or carrying on
any profession which entitles him to earn and acquire property.
Whether, after he has earned any money or acquired any
property, that property should vest in the Custodian or not, is
an entirely different matter which would have to be determin-
ed by the Custodian under the provisions of the Act. But the
Ordinance does not prevent the evacuee from acquiring pro-
perty in future, nor does it prevent him from entering into any -
transactions unconnected with the property of h1s which has

already vested in the Custodian.

Mr. Palkhivala wanted to draw our attention to the various
penal provisions of this Act contained in Chapter VI and he
wanted to argue that the penalties prescribed under these
sections make it impossible for the evacuee to carry on any
business or receive any payment, even though the property
concerned was not declared to be evacuee property and had
not vested in the Custodian. We have not permitted Mr. Pal-
khivala to go into these sections, because in our opinion no
question with regard to any of these sections arises on this
appeal. If there is a prosecution of any evacuee under any of
these sections and he is penalized, it would be open to him to
challenge his conviction and sentence, if he is so advised, on the
ground that the particular section under which he was prosecut-
ed and convicted was in violation of any fundamental rights
guaranteed to him by the Constitution. Hardship has also
been pointed out with regard to people who have now settled
down in Bombay as citizens of the State whose property has
been taken away and who have no wherewithal to sustain them-
selves. Mr. Seervai rightly points out that there is a provision
in s. 10 (2) (n) which empowers the Custodian to pay to the
avacuee or to any member of his family or to any other person,

) .
P. R. Navak
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as in the opinion of the Custodian is entitled thereto, any sums 1951
of money out of the funds in his possession. These are powers  appurn
similar to powers that a Court of law has which administers MaJsm
any partlcular property or estate which comes before it. The ME{;”I{,,EI',
Custodian under this Act is also administering evacuee pro- U..
“perty. He must not forget that he is not the owner and the P. R. Navax
rights of ownership in the evacuee have not been extinguished Chagla C. J.
by this Act. Therefore the law rightly provides that ‘while he

is administering the property he should make proper provision

for the maintenance of those whose property has been taken

way and which has been placed in the custody of the Custo-

Tdian. Various considerations would naturally arise as to when

and what maintenance should be paid to any evacuee or to the

member of his family. But we have no doubt that in deciding

this the Custodian would approach the matter from an equit- -

able and humane point of view. It may be, as' Mr. Seervai

points out, that in every case it may not be possible for the
Custodian to apply the same principles as to the awarding of
maintenance as a Court of law would. But without applying

these principles in their technicality and in-all their strictness,

the Custodian can—and we are sure will—see that no citizen

is put to unnecessary trouble or hardship whose property has

been taken away from him and which is being administered

by him as a Custodian under the Act.

It has also been suggested that one of the effects of this
legislation is to create a class of inferior citizens and a parallel
is sought to be drawn between what is happening t our Indian
national in South Africa and the evacuees in our country.
I do not think it can be too emphatically stated that our Con-
stitution creates only one class of citizenship and it ensures to
that class, irrespective of caste, community or creed, the same
fundamental rights which are embodied in the Constitution.
It is pointed out that under art. 7 of the Constitution, citizen-
ship is only denied to those who have migrated to the territory
now included in Pakistan, whereas the effect of evacuee law
is to deny rights of citizenship even to those who may not

Wmigrate to Pakistan, but, as pointed out, who may only reside
in Pakistan. In this connection it is pointed out that it would
give Parliament very wide power to describe and define any
section of citizens as evacuee and then to fetter and affect
their rights as have been done under the evacuee law. I have
already pointed out, while dealing with the question of legis-
lative o-—=atcmer, that it is left to Parliament to define what
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evacuee property is and then to legislat® with regard to the
custody, management and possession of that property. Undoubt-
edly, in defining evacuee property the Parliament would also
have to define who an evacuee is. But it does not follow that
because Parliament has been given the right to declare what
is evacuee property and who an evacuee is, its legislative
competence would go to the length of describing a class of
citizens as evacuees who have no connection whatever with
the connotation that must apply to the expression “evacuee”
There must be some connection between the idea conveyed by
the expression “evacuee” and the class of citizens whom
Parliament declares to be evacuees. To that extent,
undoubtedly, there is a limitation upon the legislative compe-
tence of Parliament. In this connection I should like to point
out that I have never been considerably ' impressed by the
argument that Parliament or State Legislatures have been
given very wide powers under the Constitution. People are
apt to forget that there is no limitation whatever on the
powers of British Parliament and the British Parliament can
legislate on any subject under the sun. It is never suggested
in England that the possession of power need necessarily lead
to the abuse of power. There is always public opinion, and
I hope eniightened public opinion, to control the power which
Constitution has conferred upon Parliament. But it would be
a dangerous conclusion and an entirely unjustifiable conclu-

'sion to restrict or limit the powers of a sovereign Legislature

by considering what abuse that power might lead to, and,
therefore, although it is within the legislative competence of
the Legislature to declare a section of the citizens as evacuees
and' to define and declare evacuee property and to legislate
about it, there is no reason to fear or apprehend that the
Legislature in the exercise of its wide powers will unfairly
or unjustly affect the rights of citizens of this .country. Even
when we turn to the definition of “evacuee” under the
Ordinance or under the Act, one does find that there is some
connection ‘between setting up of the new Dominion of Pakis-
tan and the disturbances that sprung from partition and the
citizens who were in some way or other connected with those
disturbances. It may be said that in some respect the defini-
tion is too wide. It may be'said that in that definition may
be included citizens who are loyal citizens. But here again,
as pointed out by Mr. Seervai, the law contains a provision
which entitles Government to exempt any section of persons
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who are included in the definition of “evacuee” from the
operation of the Act. That is s. 49 of the Ordinance which
provides: “The Central Government may, by notification in
the Official Gazette, exempt any person or class of persons or
any property or class of property from the operation of all or
any of the provisions of this Ordinance.” This section has
been enacted, I have no doubt, for the express purpose of deal-
ing with those hard cases to which reference has been made
@t the bar by counsel appearing for evacuees, and Mr. Seervai
has drawn our attention to notifications which have been issu-
ed by Government from time to time exercising power under
this section. \

Cn a careful consideration of all the points that have been

urged, we are of the opinion that the constitutionality either
of the Ordinance or of the Act cannot be successfully challeng-
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ed. Both the pieces of legislation are within the legislative
competence of the respective Legislatures that passed themand-

do not in any way violate any of the fundamental rights
guaranteed to the citizens.

Now turning to the facts of the .appeal before us, the noti-
fication issued by the Custodian on March 28, 1950, vesting the
shares of the first petitioner and the other shareholders in the
Custodian, has been challenged on various grounds. The first
ground on which it is challenged is that it was not competent
to the Custodian, while exercising his appellate powers under
s. 26 (1), to proceed against the property of a party who was
not a party to the appeal and who was not before him. The
powers of review or revision of the Custodian under s. 26 (1)
are confined to passing such orders as he thinks fit in relation
to the orders passed by his subordinate officer and which have
been called up for review or revision. Therefore the orders
which were before the Custodian under his revisional powers

were the orders passed by the Deputy Custodian of Bombay -

.and the Deputy Custodian of Thana holding that the property
of the second petitioner was evacuee property. These orders
in no way dealt with the property of the first petitioner, and
therefore the powers of review -and revision which the Custo-
dian could exercise were limited to correcting the orders passed
by the Deputy Custodian against the second petitioner. In
fact, when he passed the order in appeal, the Custodian held
that these orders were bad and set them aside. But what is
urged is that he also in exercising those powers issued a notice
on March 3, 1950, against the shareholders which he was not
entitled to do, because in the notice of March 3, 1950, the
Custodian expressly states that he is issuing this notice because
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he considers it necessary to revise or modify the orders passed
in respect of the property of the second petitioner company
and he is exercising the powers under s. 7 (1) of the Ordinance.

There is no doubt and there can be no doubt that to the
extent that the Custodian issued this' notice in the exercise of
his revisional powers under s. 26 (1), the notice is invalid. But
we are not concerned with the notice. We are concerned with
‘the notification issued under s. 7 (3) on March 28, 1950, and thé%ﬂ

" question "is whether that notification is valid. That notificad

tion has been issued under s. 7 (3) of the Ordinance, and when
we turn to that section, it requires in the first instance that the
Custodian should form an opinion that there is some property

- which is evacuee property within the meaning of the Ordinance,

and in order that he should form that opinion he would also
‘have to form an opinion that the person whose property he
wishes to proceed against is an evacuee within the meaning
of the Act, because evacuee property is property in which an
evacuee has any right or interest. It may also be property
which has been obtained by any person from an evacuee
after August 14, 1947, by any mode of transfer, unless such
transfer has been confirmed by the Custodian. Having form-
ed that opini_o'n,‘two conditions have got to be satisfied before
he can issue an order declaring any property to be evacuee
property, and those two conditions are that he must give a
notice in such manner as may be prescribed to the persons
interested in the property, and the second condition is that
'he must hold such inquiry into the matters as the circumst-
ances of the case permit. Those two conditions are conditions

_precedent to the exercise of his jurisdiction, and if either of

_those two conditions are not complied with, then the order

passed by him under s. 7 (I) would be an order without juris-
diction. It is true that it is not in the case of every proce-
dural requirement that the failure to comply with that re-
quirement would make an order without jurisdiction. It is
for the Court to consider in every case whether a non-

- compliance with the mandatory provisions of " a statute is

merely procedural in character or substantive in its nature.

- But if the Court comes to the conclusion that certain condi-

tions are laid down by statute as conditions precedent and those
conditions have got to be satisfied in order that the officer
exercising his powers should have jurisdiction at all, that
failure to comply with those ccaditions would make the. order
without jurisdiction. In m;, opinion, under s. 7- (I) the two
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conditions which I have indicated are not merely procedural 1951
in character, but they are substantive conditions laid down A o0
by the Legislature as a safeguard for the citizen and those con- MAJm
ditions must be strictly complied with. Mg“gjm
Now, the manner of giving the notice and the contents of P.R. %AYAK
the notice have been prescribed by the rules framed under, ChaglaC 7

the Ordinance. Rule 5 (1) says:

“After a survey of any property is made and the Custodian is satisfied
*that his information and .the survey prima facie disclose that the pro-
perty or any interest therein is evacuee property, he shall cause a notice
to be served, in Form No. 1, on the person claiming title to such pro-
perty or interest and on any other person or persons whom he considers
tc be interested in the property.”

Sub-rule (2) says:

“The notice shall, as far as practicable, mentmn the grounds on which
the property is sought to be declared evacuee property and shall specify
the provision of the Ordinance under which the person claiming any
right to, or interest in, such property is alleged to be an evacuee pro-

perty ’”
And when we turn to the form, the form states:

- “Whereas tnere is credible information in possession of thé Custodian
that you are an evacuee under cl. (iii) of s. 2 (d) of Administration of
Evacuee Property Ordinance on ;account of the grounds mentioned -

below;”

and then the grounds at the foot of the notice mentioned as
an illustration, “acquisition of evacuee property by way of
allotment in Pakistan.” What is contended by Mr. Seervai is
that neither under the rule nor under the form it is incum-
bent upon the Custodian to do anything more than to set out
the section or sub-section under which he proposes to hold the
person upon whom the notice is served to be an evacuee and
his property evacuee property. When we turn to the notice
under consideration which was served by the Custodian- on
March 3, 1950, all that it states is:

“I hereby call upon you to appear and show cause with all material
evidence why orders should not be passed declaring you an evacuee
under cls. (i), (ii) and (iii) of s. 2 (d) of the Administration of Evacuee
Property Ordinance of 1949 and all your properties as evacuee property
under the provisions of the said Ordmance ‘

It will be noticed that all the three clauses of s. 2 (d) are set
out in the notice. Mr. Seervai says—it may be possible, but
it is rather difficult to believe—that the Custodian might have
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thought that the particular person satisfied all the three defi-
nitions appearing in s. 2 (d). But what is important to note
is that this notice does not give the grounds at all why the
property of the first petitioner is sought to be declared evacuee
property. Mr. Seervai says that sub-r. (2) of r. 5 says that
grounds should be given so far as practicable and therefore it
does not cast any obligation upon the Custodian to furnish
grounds at all. In my opinion, that is not a tenable submission.
“As far as practicable” in this context can only mean and
must be construed to mean “to the extent that it is practica-
ble.” If one realises the object of serving this notice, which

~is to give an intimation to the person against whom action

is proposed to be taken that he is going to be held to be an
evacuee -and that all his property is going to vest in the Custo-
dian, then it is clear that the notice must specify with suffi-
cient clarity and particularity what are the grounds which
have led the Custodian to come to the conclusion that the
person against whom action is going to be taken is an evacuee.
The Legislature very wisely made the Custodian a quasi-
judicial officer, made the inquiry a quasi-judicial proceeding, .
o that the rights of any citizen should not be lightly taken
away. If that was the object of the Legislature, then it was
in furtherance of that object that s. 7 (I) required a proper
notice to be served upon the citizen, and it is difficult to
believe that a notice can ever be a proper notice which does
not state the grounds which led the Custodian to come to a
particular conclusion and which would enable the citizen to
meet the case as presented to the Custodian and as prima
facie accepted by him. It is also difficult to understand how

under any circumstance it would not be practicable for the

Custodian to state the grounds as required by r. 5. As I
said before, s. 7 requires- that the Custodian should form an

‘opinion as to the nature of the property and as to the charac-

ter of the person against whom he is proceeding. He could
not come to this conclusion in vacuo, he could not come to-this
conclusion without any materials being placed before him,

‘and therefore when he proceeds to issue a notice, he has in

his own mind come to a prima facie conclusion, and what the
law requires is that he must state in the notice what factors
or circumstances led him to form the opinion and which

resulted in a notice being served upon the person alleged to

be an evacuee whose property the Custodian wishes to notify
under s. 7. Further, this notice does not state the particulars
of the property in respect of which the Custodian proposes to
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make an order. It may be true ‘that when a Custodian- pro-
poses to notify all the properties - belonging to an evacuee,
perhaps a statement that he wishes .to declara all the proper-
ties of the person against whom the notice is served may be
sufficient. But I should like to point out that there may be
cases where a notice may have to be served not against
evacuees put against persons 1nteresLed In evacuee property.
In such a case it would be necessary to state in the notice the
partlculara of the property which the Custodian seeks to
notify. It is only when the person interested knows - the
particulars of the property that he can. appear and show
cause and defend the title of his own property But in any
view of the case, inasmuch as the notice of March 3, 1950,
does not mention any grounds whatsoever on which the
property of the first petitioner is sought to be declared evacuee
property, the notice is not in compliance with s. 7 (I) of the
Ordinance and to that extent one of the two conditions pre-
cedent for the making of the order by the Custodian has not
been complied with and therefore the order is without
jurisdiction. '

Mr. Seervai drew our attention to the new form of the
notice now published under the rules framed under the Act.
One change that is made in that form is that whereas in the
form under the Ordinance after the word ‘ grounds” it was
stated “in practice .as an . illustration,” the words “as an
illustration ” are omitted under the new ~ form, and. this
particular form relates to a notice issued under s. 2 (d) (iii)
and the grounds mentioned are, “ Acquisition of any right to
interest in or benefit from any evacuee or abandoned pro-
perty in Pakistan otherwise than by way of purchase or
exchange.” Mr. Seervai says that the grounds are -nothing
more than the reproduction of the section and therefore under
the form the only obligation is merely to indicate the.section
;or reproduce the section and nothing more. In my opinion,
this form does not substantially alter the form to -be found
under the rules framed under the Ordinance. Apart from
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the notice being in compliance with the form, r. 5 (I), r. 5 (2)

independently of the form makes it incumbent wupon the
notice mentioning the grounds on which the property is
sought to be declared evacuee property, and therefore even
assuming that the form does not require the stating of grounds
to the extent that the form does not comply with r. 5 (2) the
form would be bad and it would be incumbent. upon. the
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Custodian to comply with r.\ 5 (2) and state the grounds in the
notice which he issues under s. 7 (1) of the Ordinance. It is
clear, as I said before, that it is incumbent upon the Custo-
dian not to state the grounds merely by reproducing the
section, but to state them with sufficient particularity in
order to convey to the person against whom the notice is
served as to the reasons which have led the Custodian to
form the opinion which he has to form wunder s. 7 (I) of the.
Ordinance.

The second ground on which ‘the notification of the
Custodian is challenged is that the order was passed in vio-
lation of the fundamental principies of natural justice inas-
much as the first petitioner and the other shareholders were
never heard before the order was passed by the Custodian.
The order which the Custodian passed on March 28, 1950,

~ itself states that all the notices issued against the shareholders

were returned undelivered by the postal authorities with the
endorsement “left without particulars and not known.”
Therefore it is clear that none of the notices ever reached any
of the shareholders and there is no suggestion that any of
these shareholders had any notice otherwise that the Custo-

~dian was proposing to hold an inquiry under s. 7 (1) of the

Ordinance. Rule 25 made under the Ordinance prescribes
the manner of service or publication of notice, summons or
order to be issued or made under the Ordinance, and one of
the modes laid down is by sending the notice, summons or
order by registered post. In this case all these notices were
served by registered post and the contention of the Custodian
is that in sending these notices by registered post he was
adopting one of the modes laid down in r. 25 and therefore
there was proper service upon the first petitioner and the
other shareholders. It is clear that the mode laid down by
r. 25 would not be complied with merely by sending a notice
by registered post to any address that the Custodian may,
think proper. It is obvious that when a rule prescribes the
service of a summons by registered post, it implies that the
service must be made at the proper address of the person to
be served, and this rule casts an obligation upon the Custo-
dian, if he wishes to serve a notice by registered post, to make
all reasonable inquiry to ascertain what is the proper address
of the person whom he chooses to serve by registere.d post.
This position is not seriously disputed by the .Custodlan, but
what he says is that in this particular case a list of addresses
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‘was filed by the Registrar of Companies in January 1950 and 1951
~he proceeded to address the notices according to the addresses gmpun
given .in this list, and as it happened the. address of the first MaJp

petitioner was somewhere in Saurashtra and therefore he Mﬁfﬁﬁm
addressed the notice there. Now there are certain undisputed .
P.R. NAYAK

facts in this case to which attention might be called. A list " Z__
of addresses of all the shareholders was filed by the first peti- Chagla C.J.
tioner before the Deputy _Custodlan ot1 ‘Thana. Those were
according to the first petitioner the correct addresses. It also
lap'pears that on March 2, 1950, a day before the notice was
‘served by the Custodian, the ﬁ'rst”petitione'r was personally
present at the hearing of the appeal in connection with the
notifications issued by the Deputy Custodian to- which refe-
rence has been made. Therefore the Custodian knew that on
‘March 2 the first petitioner was in Bombay and yet, as I said
before, the notice addressed to the first petitioner was sent on
March 3 to Saurashtra. The first petitioner’s  contention is
that the notice was not properly served, that he had no hearing
and the order was made ex parte and therefore the rules of
natural justice were not complied with. The Custodian has
given an answer in his affidavit and hlS contention is that it
was reasonable for him to have relied on the addresses filed
with the Registrar of Compames and that was the best evi-
dence available to him as far as the addresses of the share-
holders were concerned. It is unnecessary to decide on this
particular point whether the contentions of the first petitioner
are right or the contentions of the Custodlan are sound,
_because at our instance Mr. Seervai very fairly and very
properly prevaﬂed upon the Custodian in this partlcular case
“to agree to this particular order passed by him being set aside
and also to agree to serve a proper notice upon the first
petitioner and to give him a proper hearing before he makes
up his mind as to whether an order under s. 7 (I) of the
Ordinance or the corresponding section under the Act should
be passed or not. Mr. Seervai also wished to contend that in
this particular case the right to receive a notice in a particular
form and the right to be heard had been waived by the
petitioner. Mr. Seervai may be right that if a statute lays
down conditions precedent to the exercise of power by an
officer and if those conditions precedent are for the benefit of
the person against whom power is to be exercised, those con-
- ditions may be waived by that person But in view of the
Custodian’s decision % give a hearmg to the first petitioner,
Mr. Seervai has not pressed that point before us, nor has he
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taken us through the record to satisfy us how and under what
circumstances he could maintain that the first petitioner had
waived the noticeor the right tobe heard before the Custodian.

~ There is one further contention which was also urged by
Mr. Seervai. Mr. Seervai says that while admitting that the
order made by the Custodian is a quasi-judicial order and also
admitting that such an order can be corrected by this Court
by a writ of certiorari in appropriate cases, his contention is
that this is not a case where the Court would exercise its dis-
cretion in issuing a prerogative writ of certiorari, and - the
reason. why we should - not exercise our discretion
is- that there -is a specific and adequate alternative re-

.medy open to the first petitioner, which remedy he should have

availed himself of rather than come to this Court on a petition
for a writ of certiorari. The alternative remedy suggested by
Mr. Seervai is the right of appeal that the first petitioner has
against the order of the Custodian to the Custodian  General
provided by s. 24 of the Ordinance. Now a Division Bench of

‘this Court in Khurshed Mody v. Rent Controller, Bombay,"

took the view that although the High Court was ordinarily
very loath to issue the high prerogative writ of certiorari, if
there was another suitable remedy open to the petitioner, as
for instance a right of appeal, it may issue a writ even though
such a suitable remedy was open, if it was satisfied that the
officer against whom the writ was sought had acted in a
manner which was contrary to the fundamental principles of
justice. I was a party to this decision and speaking for myself

‘I should like to explain the effect of this decision as some

doubt has been cast upon its correctness. When there is an

- alternative adequate and specific remedy, it is always a factor

which the Court must take into consideration in deciding whe-
ther a writ of certiorari should or should not issue. If the
Court finds that a fundamental principle of justice has been
violated, that is an important factor which the Court should
also take into consideration, and if it finds that a fundamental

‘principle of justice has been violated, it should not refuse to

issue a writ merely on the ground that there'is an alternative
adequate remedy in existence. It is not as if this decision laid
down that in every case where there is a violation of the fun-~

‘damental principles of justice the Court was bound to issue a

writ, but the bench negatived the contention put forward befo%'e
it that a mere existence of an adequate alternative remedy in
) (1946) 48 Bom. L. R. 565.
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itself was sufﬁc1ent to disable the Court from issuing a writ 1951

of certiorari. We have held in this case that there is a viola- ABDUL

tion of fundamental principles of justice in refusing to the first Masm

petitioner a right of hearing. The mere fact that it was open pol

to the first petitioner to appeal to the Custodian General should - v. .

not by itself lead us to the conclusion that we should not 1ssueP R__I\EYAK

~ a writ of certiorari. But it is open to Mr. Seervai to satisfy us Chagla C, J.
that although the fundamental principles of justice were viola-

ted in this case, still under the circumstances of this case it

would not be proper for us to issue a writ of certiorari. I fail

- to see what special circumstances there are in this case which

should operate against the petitioner in obtaining the relief

which he seeks by this petition. It must be borne in mind that

the first petitioner came here on a petition, not merely to
challenge the order on the ground that it was without jurisdic-

tion, but he also challenged the order on the ground that it

violated his fundamental right. The second ground he could
certainly not have urged before the Custodian General.. It is

true that he has failed on that ground, but if we do not give

him relief it would mean this that we have come to the con-

clusion that he should have filed one appeal before the Custo-

dian General challenging the order on the ground of want of
jurisdiction, and should have challenged the same order by a

_petition before this Court on the ground that it violated his
fundamental rights. It is difficult to hold that the petitioner

was in error in coming to this Court on a consolidated petition
challenging the order both on the ground that it violated his
fundamental right and it was in violation of the fundamental
principles of justice. As we pointed out in that decision,_
ordinarily when fundamental principles are violated, the Court

should not be reluctant to exercise its power to issue a preroga-

tive writ in the nature of certiorari.

Mr. Seervai has drawn our attention to the latest decision of
the Supreme Court in Rgshid Ahmed v. Municipal Board,
Kairana, and the statement of the law in the judgment of
- Mr. Justice Das rehed upon appears at p. 572, and the state-
ment is this:

" “There can be no question that the existence of an adequate legal
remedy is a thing to be taken into consideration in the matter of grant-
ing writs, but the powers given to this Court under art. 32 are much
wider and are not confined to issuing prerogative writs only.”

®[1950] S. C. R. 566.
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It does not seem that this statement of the law in any way
runs counter to what we held in Khurshed Mody v. Ren: Con-
troller, Bombay." Certainly the existence of an adequate legal
remedy should be taken into consideration, but Mr. Justice

_ Das does not say that the existence of an adequate legal remedy

P.R. NAYAK E

" st

Chagla C.J.

disentitles the petitioner from obtaining a writ of certiorari
from the Court. Further, the Supreme Court emphasises the fact
that under art. 32 the powers of the Supreme Court are much
wider. Similarly under art. 226 of the Constitution the powers
of the ngh Court are much wider than they were before the
Constitution came into existence. ‘In our opinion, therefore,
the mere fact that there was a right of appeal given to the
petitioner under the Ordinance and under the. Act should not
by itself disentitle him to the relief Whlch he seeks in this
Court

There is one other question Which has got to be considered
and that is the question with regard to the power of the Cus-
todian to issue a requisition to the directors which he did on
April 4, 1950. The position is this. Under the articles of asso-
ciation of the company, art. 40 casts an obligation upon the
directors to call an extraordinary meeting whenever a requsi-
tion in writing, signed by members of the company holding
in the aggregate not less than one-tenth in amount of the issu-

- ed capital of the company upon which all calls or other sums

then due shall have been paid up, and stating fully the objects

- of the meétings, shall be deposited at the office; and the Custo-

dian has issued a requisition upon the directors under this arti-
cle to call an extraordinary meeting for amendment of some of
the articles of association of the company, and Mr. Maneksha’s
contention is that this requisition is bad in law. The power to
issue this requisition has been conferred upon the Custodian
under s. 10 (2) (1) of the Ordinance. Under s. 10 (2) (1) the
Custodian has the same rights in the matter of making a re-
quisition for the convening of a meeting as the evacuee share-
holder whose share or shares had vested in him had, and there-
fore it is this right which the Custodian was exercising by the
requisition. Mr. Maneksha’s contention is that when the shares
of the shareholders vest in the Custodian, the company be-
comes a one member company and has no legal existence, and
the Custodian cannot exercise the right given to . the share-

" holders under art. 40 of the articles of association. That con-

tention is obviously erroneous because the result of the shares
) (1946) 48 Bom. L. R. 565.
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vesting in the Custodian is not to bring an end to the Company 1851
or to destroy the entity of the shareholders. The same ABDUL
shareholders continuel to remain the registered shareholders MaJsmp
of the company. Only the shares by law become ppiii
vested in the Custodian and the Custodian is given the v.
right of exercising the ‘rights of those shareholders. Therefore I B NAYAR
the Custodian was not issuing this requisition as a shareholder Chagla C.J.
or as the sole shareholder. He was issuing the requisition
exercising the rights of each shareholder whose shares had

vested in him. Apart from that, s. 4 of the Ordinance is wide
enough to give efisct to the provisions of the Ordinance even
~§?Iough those provisions may override or are inconsistent with

any other law for the time being in force, and even if Mr.
Manekshah was right that the effect of vesting the shares in

the custodian may be inconsistent with or override the prqv1—

sions of the Companies Act, s. 4 gives effect to the provisions

of the Ordinance notwithstanding any inconsistency there may

be between the provisions of the Ordinance and the provisions

of the Companies Act. But apart from that, even assuming

the requisition was bad, it is difficult to understand how the

second petitioner company or the first petitioner can obtain

any relief at our hands by way of any writ. If the requisition

is bad, the directors can ignore it and refuse to call a meeting

as required by the requisition. If the Custodian can compel -

the directors to call a meeting, he will have to-take appropriate
measures and then the directors could question the wvalidity of

the requisition. But as the matter stands today, there is no im-
mediate threat of any right of the first petitioner or the second
petitioner which requires relief at the hands of this Court. But

the question of requisition has now become academic.in view

of Mr. Seervai agreeing to have the order passed by the Custo-

dian set aside and issuing a fresh notice and giving a hearing

to the first petitioner. In any view of the case the Custodian

in making the requisition has not purported to exercise the

rights of the first petitioner as a shareholder, and . therefore

the first petitioner is not affected in any way by the requisition.
Therefore it is really unnecessary on the first petitioner’s peti-

\;ﬂen to consider the validity of the requisition, nor is the second
petitioner entitled to have the requisition set aside because

the second petitioner has not in any way been affected by the
requisition. As I said before, the requisition has been issued

‘0 the directors of the company and it is for the directors of

the company to decide whether to call a meetmg in obedlence

to that r~quisition or not.
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The only other question that remains to be considered is
whether on this petition the petitioner is entitled to have the
order of the Custodian set aside as a whole or only to the ex-
tent that it affects his rights. It is rather curious and signi-
ficant that no other shareholder excepting the first petitioner
has challenged the order of the Custodian. Not only the order
‘has ‘not been challenged, but the other shareholders have not
even chgsen to go in appeal from the order of the Custodian.

‘Therefore, as far as the record shows, they have been content

with the order made by the Custodian and they have not taken

any steps to challenge the order. There may undoubtedly bg
cases where although a party affected by an order may come t¥ -
Court, proper justice can only be done if the order is set aside
as a whole and not only to the extent that it affects the interest
of the. petitioner. I should not be understood to say that the
Court has not the power and the jurisdiction in proper cases to
set aside an order, which is in excess of jurisdiction or wltra
vires, as a whole although it is challenged by only one party
affected by the ordéer. But the ordinary principle must be that

‘relief must be granted to the party challenging an order to the

extent that it is necessary to safeguard the rights of that party.
In this particular case the grievance of the petitioner is that
his shares have been wrongly vested in the Custodian and that
the order declaring him an evacuee and his property evacuee
property is a bad order. Therefore full justice will be done to
the first petitioner if we were to set aside the order to the ex-
tent that it affects his rights. Mr. Manekshah has strenuously
urged that if the order is without jurisdiction it is without
jurisdiction with regard to all the shareholders. But for ought
we know, the other sharehciders may be evacuees, they may

" feel that there is no answer they have on the merits, and they

may not want a fresh hearing before the Custodian.
Under these circumstances, it is not at all necessary, nor is it
desirable, that we should set aside the order of the Custodian
as a whole and declare the whole order as bad and in excess
of jurisdiction. | ’ D o

" Mr. Maneksha has also attempted to argue, but with ‘his

| usual discretion he has not pressed the point very strenuousI3%”

that the second. petitioner is also affected by this order and -
at least at the instance of the second petitioner the whole of
the order should be set aside. It is difficult to see how the
second petitioner company can be in any way affected by the .
shares of its shareholders vesting in the Custodian. The com-
pany is a separate entity from its shareﬂholde;:s and the com-
pany has nothing to do with the personality of its. shareholders,
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nor is it concerned as to in whom the shares are vested. 1951

- Therefore the order we propose to pass on this petition, re- AspuL
versing the order of Mr. Justice Shah, is that the order passed Lﬁﬁlxn
by the Custodian on March 28, 1950 and the mnotification issued ManoMED
by the Custodian on March 28, 1950, are bad and  will be p g Navax

set aside to the extent that they affect the shares of the first _—
petitioner. There will also be a declaration that the shares of Chagla C. J.
the first petitioner have not vested in the Custodian as declar-

ed by him by the notification dated March 28, 1950.

~ Considering the fact that the petitioner made an attack on
several fronts and has succeeded on one and a rather narrow
front, we think the fairest order to make as regards costs, both
of the petition and of the appeal, will be that there will be no
order as to costs throughout.

Liberty to the petitioner to withdraw the amount deposited.
Attorneys for appellant: Taher & Co.

Attorneys for respondent: Little & Co.
Order reversed..

A.J. P

APPELLATE CRIMINAL
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Before Mr. Jicstice Bhagwati and Mr. Justice Vyas.

STATE v. HARPRASAD GHASHIRAM GUPTA anp orHERS (ORIGINAL
- Accusep Nos. 1-3).* , 1951
High Denomination Bank Notes (Demonetisation) ~Ordinance (III of June 22
1946), s. 7 (3)—Sanction to prosecute signed by appropriate officer—
No mention that it was for and on behalf of Central Government—
© Validity of sanction—Indian Evidence Act (I of 1872), ss. 133, 114,
ill, (b), 3, 105—Evidence of accomplice witness—Rules for accepting such
evidence—Burden of proving exception on accused—Benefit of doubt,
when given,

The accused were prosecuted for an offence punishable under s. 7 (1)
of the High Denomination Bank Notes (Demonetisation) Ordinance of
1946. The previous sanction of the Central Government to prosecute,
which is required under s. 7 (3) of the Ordinance, was signed by an
officer, who was described as “Deputy Secretary to the Government of

* Criminal Appeal No. 756 of 1950 (with Criminal Appeal No. 796 of
1950 and Criminal Revisional Applications Nos, 1425 and 1428 of 1951
with Review No. 1486 of 1950),
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