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APPELLATE CIVIL

Before the Hon’ble Mr. M. C. Chagla, Chief Justice and Mr. Justice

Tendolkar.
MRS. GOOLBAI HORMUSJI (ORIGINAL PETITIONER), APPELLANT v 1951
JUGALKISHORE RAMESHWARDAS (ORIGINAL OPPONENT), June 29
" RESPONDENT.* —

JArbitration—Award by arbitrators—Validity of, when the contract con-
taining submission clause is void—Bombay Securities Contracts Con-
trol Act (VIII of 1925), ss. 3, 4, 5 and 6—Ready delivery contract,
meaning of—Bombay Native Share and Stock Brokers’ Association
Rules 359, 361, 362 (a) end 363 (a)—Whether contract pursuant to
these rules is ready delivery contract—Whether submission .can be
founded on contract of indemnity.

Where there is a contract which provides for submission of disputes.
. arising thereunder to arbitration and if that contract is for any reason
void or illegal, the submission clause which forms part of the contract
also becomes vo.d An arbitrator appointed pursuant to the Submission
" clause has no jurisdiction to embark upon the reference and the award
m-ade by him oudh’c 1o be set aside,

Heyman v. Darwins, Ltd.,*) followed.

Under the Bombay Securities Contracts. Control Act, 1925 rules deal-
ing with contracts other than ready delivery contracts framed by a
Stock Exchange can only have validity provided they have received the
sanction of the Provincial Government.

On a true construction of the Bombay Native Share and Stock
Brokers’ Association Rules, 359, 361, 362 (a) and 363 (a), a contract en-
tered into pursuant to these rules is not a ready delivery contract, as
. under the said rules the contract is not to be performed either imme-

diately- or within a reasonable time but on the day fixed in advance
by the Stock Exchange or the day fixed under an express stipulation
between the broker and his constituent.

‘Bhagwati J.’s view in Ghelabhai Mahasukhram v. Keshavdev,* dis-
_ sented from.

Bhagwandas Nangopal v. Ambalal Parikh,”) approved.
If -a contract between a broker. and his constituent is void, a valid
fubmission cannot be founded upon the said Contract by reason of the

fact that it is a contract of indemnity between the broker and his con-
stituent. »

* Appéal Nb. 93 of 1949 from Order.

) [1942] A. C. 356. ©1 (1949) .51 Bom. L. R 499 (Judg-
ment. of Bhagwati J. reported
at pages 501-5035). ‘

¢) (1949) O. C. J. Suit No. 114 of 1947, decided by Bhagwat1 J

on August 12, 1949 (unrep)
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MRs. Esquire, Judge of the City Civil Court Bombay.

Goorsar ) . )
Hormussit  Arbitration proceedings.’
v N

1951 Appeal from Order from the decision of K. J. Khandalawalla,

xfx‘éﬁﬁ‘ﬁ; The respondent was a member of the Native Share and Stock
RamesH- Brokers’ Association Bombay and carried on business as a share
WARDAS  proker. The petitioner was a non-member and in the year 1947
had employed the respondent as a broker for effecting transac-
tions in shares in accordance with the rules. and regulations
of the said Association. In respect of the Petitioner’s transag-
tions for the clearing of August 9, 1947, a sum of Rs. 6,321-1230
became due by the the petitioner to the respondent. There-
after the petitioner gave instructions to the respondent to squ-
are up the outstanding sales of 25 shares of Tata Deferred and
350 shares of Swadeshi Mills and the respondent squared up
these outstanding sales on August 11, 1947. The contract notes
provided that “in the event of any dispute arising between
the parties out of the transaction the matter shall be referred to
arbitration as provided by the rules and regulations of the
Native Stock and Share Brokers’ Association”. On August 13,
1947 the petitioner instructed the respondent to square up her
outstanding transactions of sale by purchasing 350 Swadeshi
Mills shares and 25 Tata Deferred shares at the opening of the
market on the 14th instant. There followed correspondence
between the petitioner and the respondent and by her letter
dated August 19, 1947, the petitioner denied that contracts were
squared up on August 11, 1947, under her instructions. On Au-
gust 21, 1947, the respondent made an application to the
Association for arbitration. The respondent appointed an arbi-
trator on behalf of himseif. The Secretary of the Association
called upon the petitioner to appoint an arbitrator on behalf. of
herself. The Petitioner by her attorney’s letter dated August 28,
1947, wrote to the Secretary to the effect that all the contract
notes submitted by the respondent were not in accordance .
with the rules of the said Association, were void and therefore
there was no arbitration agreement with regard to any dispute.

~ The Petitioner declined to appoint any arbitrator as called upé}:
and said that any award made would be without jurisdiction. -
As the Petitioner failed to appoint an arbitrator within the
appointed time, the President of the said Association appointed
an arbitrator on her behalf. The arbitrators sent a notice in-

" forming the Petitioner about the day, time and place for pro-
ceeding with the reference. The Petitioner still maintained
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her attitude that there could be no valid arbitration and did 1951
not remain present at the proceedings. On October 10, 1947 -~
the arbitrators made an award ex-parte in favour of the res- Goorsal
pondent for a sum of Rs. 4,474-12-0 plus Rs. 100 as costs of the Hormusst
arbitration. Notice of the award was given to the respondent JucaL- .

on March 6, 1948 and the respondent filed the award in Court, KISHORE

R -
'On May 24, 1948 the Petitioner filed a petition to set aside the \;ga%ilé
- award.
Chagla
C. J.

K. J. Khandalawalla Esq. Judge of City Civil Court Bombay
dlsmlssed the Petition.

- In the course of his judgment the learned Judge observed:

“Thirdly Mr, Madan has contended that the Association fixed the time
for the performance of the contracts 'in dispute whereas in a ready
delivery contract no time is specified and it is a contract which has to
be performed immediately or within a reasonable time. Now this con-
tention has been expressly dealt with by Mr. Justice Bhagwati in 51
B.L.R. 499 where his Lordship stated that these share market transac-
~tions being subject to the rules and regulations of the Association it
was open to the parties entering into these transactions fo either
stipulate that they should be performed immediately or that they should
be. performed within a reasonable time. Reasonable time was in each

_.particular case a question of fact. It was open to the parties to say that
- what was fixed by the governing body or Board of Directors as the time
for the performance of these contracts should be deemed reasonable
time and to leave it to the governing body to fix from time to tlme the
respectwe dates for the performance of the obligations under the con-
..tracts. Merely because this fixation of a reasonable time was left by the
. parties trading in those scrips under the rules and regulations to the
governing body or the Board of Directors, that did not alter the nature
of the coniracts. This decision of Mr. Justice Bhagwati is in.any event

" binding upon me.”

' The petitioner appealed to the High Court
- D. P. Madon with Mehervaid & Co., for the appellant.
S. S. Rangnekar with Thakordas & Co., for the respondent.

M. P. Amin with R. M. Kantawala and Kanga & Co., for the
Stock Exchange.

i CHaGgLA C. J. This is an appeal from an order of Mr. Khandala-
‘wala, Judge of the City Civil Court, dismissing the appellant’s
“petition for setting aside an award. The respondent is a mem-
ber of the Native Share & Stock Brokers’ Association, Bom-
bay. The petitioner is a non-member and she employed the
respondent in the year 1947 as her broker, and pursuant to her
instructions the broker carried out certain transactions. There
was a dispute between the broker'and the constituent as to
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1951 what the broker was entitled to and the dispute was referred
* Mgs. - to arbitration under the Rules of the Native Share & Stock
’%g%vliglsn Brokers’ Association, and the arbitrator made an award in
. favour of the broker. This award was challenged by the peti-
| ngggglﬁ-n ‘tioner. The challenge was made on various grounds, but inas-
Ramess- Much as we are in favour of the petitioner on one of the gro-
 WARDAS  unds alleged by her, it is unnecesary to consider the other gro-
.Chagla unds which were placed before the learned Judge below and
- CJ which have been dealt with by him in the judgment. The
ground we wish to consider, which is the most substantial groé{
und, is that the contract entered into between the constituent
and the broker is void and therefore the submission -clause
which forms part of the contract also becomes void, and there-
fore the arbitrator had no jurisdiction to embark upon the re-

ference and the award made by him should be set aside.

The contract in question is a contract by which the broker
~entered into certain transactions of purchase on behalf of the
appellant. The contract states: “ This contract is made subject
to the rules and regulations of the Native share and Stock
- Brokers’ Association,” and it also provides that “in the event
of any dispute arising between the parties out of the transac-
tion the matter shall be referred to arbitration as provided by
the rules and regulations of the Native Stock & Share Brokers’
Association.” The contention of the appellant is that this
contract is not a ready delivery contract but a forward contract,
and being a forward contract, it is void as provided by the
Bombay Securities Contracts Control Act, 1925. This Act was
enacted to regulate and control contracts for the purchase and
sale of securities in the city of Bombay and elsewhere in the
Presidency, and the scheme of the Act is that forward contracts -
should not be put through by any agency except a recognized
stock exchange and pursuant to rules which should receive the
sanction of Government. Section 3 defines what a ready deli-
very contract is, and the definition is that it is a contract for
purchase or sale of securities for the performance of which no
time is specified and which is to be performed immediately or,
within a reasonable time, and the explanation says: “The
question what is a reasonable time is in each particular case a
question of fact.” All contracts which do not fall within this
" definition of ready delivery contract are governed by ss. 4, 5 and
6. Therefore, it will be noticed that in order that a contract
should be a ready delivery contract it should satisfy two con-

ditions. It must be a -contract for the performance of which
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no time must be specified and it must also be a contract which . 1951
is to be performed either immediately or within a reasonable rpo
time. It is only when these two conditions are satisfied with - GooLsax
regard to the performance of a particular contract that the FOEMUST
~contract becomes a ready delivery contract. Section 4 deals Jucar-
with recognition of stock exchanges, and s. 5 deals with rules "i%flﬁg?i
to be framed by a recognized stock exchange with the sanction WARDAS
of the Provincial Government, and the rules which a recogniz- cpagla
ed stock exchange may frame are relating to various matters C. J.
set out in that section. It may be pointed out that under s. 5

it is only those rules which deal with contracts other than

ready delivery contracts that require the sanction of the Pro-

vincial Government. Therefore, it is open to a recognized

stock exchange to frame rules with regard to transactions

. .and securities which are ready delivery contracts without the
sanction of the Provincial Government, but when a stock ex-

change purports to frame rules dealing with contracts other

than ready delivery contracts, the rules can only have validity

~ provided they have received the sanction of the Provincial -

.~ Government. Then s. 6 provides that every contract for the
purchase or sale of securities other than a ready delivery con-

tract entered into after a date to be notified in this behalf by

the Provincial Government shall be void, unless the same is

made subject to and in accordance with the rules duly sanction-

 ed under s. 5, and every such contract shall be void unless the

~ same is made between members or through a member of a re-
cognized stock exchange. Therefore the only contracts other

than ready delivery contracts which are recognised by law

are those contracts which are made subject to and in accordance

-with the rules sanctioned under s. 5, and the further condition

laid down for the recognition of what might be called forward
contracts is that these contracts must be made between mem-

bers or through a member of a recognized stock exchange. It

is only when these conditions are satisfied that forward con-

tract or a contract other than a ready dehvery contract is valid; .

and the section further provides that no claim shall be allowed

in any civil Court for the recovery of any commission, broker-

age, fee or .reward in respect of any such contract.

Now, what is contended on behalf of the appellant is that the
‘contract we have before us is not a ready delivery contract;
further that it -is not in accordance with the rules framed by
‘a recognized stock exchange; and therefore it attracts the appli-
cation of s. 6 and is void. As the matter was of considerable

Lino.—ILR 3—4
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1951  importance, we thought it advisable to give notice to the Native
MES. Share & Stock Brokers’ Association, and Mr. Amin has appear-
Goorsar ed before us and has given valuable assistance to the Court
HORMUST i helping us to come to a conclusion as to whether the con-
Jucal-  tract in this application and appeal is or is not a ready delivery
s, contract. In order to decide whether this contract satisfies the
warpas  definition of a ready delivery contract given in the Act, we have
Chagla 0t to logk at the rules framed by the Native Share & Stock
C.J.  Brokers’ Association, because admittedly the contract was

governed by these rules.

-

It is necessary to set out the previous history of forward
transactions which were permitted by the Native Share &
Stock Brokers’ Association. During the last war a rule was
framed, r. 94C of the Defence of India Rules, which prohibited
any stock exchange from permitting or affording facilities for
the making of any contract other than a ready delivery contract,
and ready delivery contract was defined by that rule as a con--
tract which must be performed by the actual delivery of, or
payment for, the securities specified therein on a date not later

-~ than the fifteenth day (or, if the fifteenth day happens to be
a holiday, the business day next following) from the date of
the contract. It will be immediately noticed that the definition
of ready delivery contract given in r. 94C (1) (c) is entirely different
from the one given in the Act. The object of r. 94C (1) (c)
was not to permit the period of settlement to extend beyond a

- fortnight. Although these contracts were called ready delivery
contracts, they were really forward contracts with the period
of delivery limited to a fortnight. Therefore, what was aimed
at by r. 94C (1) (¢) was contracts where settlement or perfor-
mance was postponed beyond a period. Those who were res-
ponsible for enacting this rule wanted settlement to be fairly
quick and not to be extended beyond a reasonable period. This
rule lapsed on September 30, 1946, and the Stock Exchange in
Bombay framed new . rules on September 24, 1946, which came .
into force on October 4, 1946. These rules did not obtain they
sanction of the Provincial Government because these rules
purportéd to deal with ready delivery contracts, and, as 1 have"
pointed out, under the Act, rules dealing with ready delivery .
contracts did not require the sanction of the Provincial Govern-

ment.

When we turn to the rules what we find is that an. attempt
has been made to stabilise the position that obtained under
r. 94C, or, in other words, the Stock Exchange by framing those



Bom. BOMBAY SERIES 219

rules wanted to continue settlement or performance of con- 1951
tracts to take place within a fortnight and not to be extended MRS,
beyond that time. That is clear when we look at the scheme Goorsar
of these rules. Rule 359 prohibits the entering into, within: or Ho?]MUS”
without the ring, of contracts other than ready delivery con- Jucar-
tracts. Therefore, ostensibly by r. 359 the Native Share & Stock FISHORE
Brokers’ Association wanted to prohibit all contracts other than Wwarpas
ready delivery contracts. The question is whether in effect Chagla
by framing these rules it has succeeded in preventing the enter- C. J.
tering into of such contracts. Rule 351 provides that—

“the Board may from time to time specify the securities which shall
be settled either by the system of Clearance Sheets or by the process
of Tickets. All bargains in such Cleared Securities shall be deemed to
be for fifteen days’ clearing and the settlement and clearmg of such
bargains shall be effected as hereinafter provided.”.
Therefore this rule lays down the period of each clearance and
- that period is a period of fifteen days, and it provides that cer-
tain securities which are called cleared securities shall be dealt
with within these clearances and shall be governed by rules
with regard to settlement and clearing as provided in the sub-
sequent rules. It is admitted that the shares we are dealing
with in this particular appeal are cleared securities. Then
r. 362 (a) provides:

“The Board shall fix in advance the first and the last working day
for each Fortnightly Clearing and the various Clearing days. All con-
tracts for any Cleared Security or Securities entered into during a Clear-
ing that are outstanding on the last business day shall be performed by
the actual delivery of or payment. for the securities 9pec1ﬁed therem
-unless carried over to the next Clearing.” ~

Therefore this rule makes it perfectly clear that all transac- '
tions entered into within a particular clearing have to be settled
Dby delivery being given or taken on the day fixed - in advance
by the Stock Exchange. Therefore the date of performance
is fixed beforehand and anyone entering into a transaction for
the purchase or sale of certain securities is bound fo perform
that contract on the date fixed in advance under the rules of
. the Native Share & Stock Brokers’ Association. Mr. Amin has
emphasised the fact that the rules speak of only those contracts
being perfoermed which are outstanding on the last day of the
clearing. I fail to see what particular importance can ‘be
attached to the expression used in r. 362 (a) that the outstand-
ing transactions have to be performed by the actual delivery
of or payment for the securities specified, because if a consti-
‘tuent enters into several transactions, what has got to be deter-
mined is what is the ultimate result of these various transac-
tions. He may enter into transactions of sale, he may enter:
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{S)_5} into transactions of purchase, some transactions may be work-
Mrs. €d off by there being cross-transactions, and what the rules con-
%g%ﬁglsn template is what has got to be performed is the result of vari-
v, ous transactions entered into by a constituent. But even
KJI‘;?{I(*)I;E though cross-transactions may be entered into, each transac-
Ramesa- tion is a separate contract which has got to be performed and
WARDAS  the performance is to be on the day fixed by the rules. It may
Chagle Dbe that as a result of working out for the purpose of conveni-

ence various transactions, the constituent has neither to ’give
delivery nor to take delivery or he has got to give delivery or
take delivery of a specified number of shares. But from thig™
it cannot be said that there is no obligation upon the constitu-
ent to give or take delivery with regard to each specific contract
into which he enters. Then this rule also deals with a carry

~over or a badla to the next clearing. We are not concerned
- with that provision. Then there is a proviso : ‘

“Provided that the parties may expressly stipulate at the time of the

« contract to make delivery and payment on any day other than the day
- specified in this rule but not later than the seventh day from the date

of the comtract and in such case delivery gnd payment shall be made

- Ex-Clearing House.”

This proviso gives liberty to the parties to enter into a separate
contract with regard to the delivery and payment, but it has
imposed two conditions. One is that the delivery should not
be later than the seventh day from the date of the contract,
and if such contract is entered into, then the parties cannot
avail themselves of the facilities of the clearing house set up
under the rules of the stock exchange. Then the following
-rules lay down the machinery of the clearing house. It pro-
vides how brokers have to submit lists and clearance tickets
~and by what time delivery is to be taken and given and by
what time payment.is to be made or received. - "

Now, the question is, on a true construction of these rules
“can it be said that a contract entered into pursuant to these
-rules is a ready delivery contract as defined by the Act? In the
first place, it seems to be abundantly clear that a contract
entered into under these rules is a contract for the performance
of which a definite time is specified under the rules as framed.
When a constituent asks his broker to purchase certain shares
for him which are cleared securities, then he enters into a con-
tract which he must perform at the time specified under the
rules, viz., he must perform it on the last day of the clearance.
He has no option to take delivery earlier than the day fixed
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under the rules. He cannot make payment earlier than the 1951

day fixed under the rules. Therefore every stage of the per- MRS
formance of the contract is clearly set out and clearly fixed GooLsar

under the rules framed by the stock exchange. Even if he RORMUSII
were to enter into an express contract altering the date of the JucaL-

performance, even so under the rules he has got to specify the ﬁfﬁgﬁ_

day when he must perform the contract. It is not left to him WaRrpas
to perform the contract immediately or within a reasonable Chagla‘
time. Therefore, whether he goes through the machinery set C.J.
,kup by the stock exchange or whether he avoids that machinery ‘
and enters into an express contract with the broker, as far as
the performance of his contract is concerned a specific time
has got to be fixed and that specific time is either the date of
the clearing fixed in advance or the date which he has got to
fix under the express stipulation entered into by him with the
broker. Therefore, either in one case or the other there isatime -
specified for the performance of the contract. The second con-
dition in the definition of ready delivery contract is also obvi-
ously not satisfied, because if there is a specific time at which
the contract is to be performed, then no question can arise of
the contract being performed immediately or within a reason-
able time. Mr. Amin has drawn our attention to r. 363 (a)
which deals with contracts for non-cleared securities and which
provides that such contracts shall be settled on every Thursday
 of the following week, and Mr. Amin says that whereas under

r. 363 (a) the time is specified for the performance of the con-
- tract, the same cannot be said with regard to cleared securities
dealt with under rr. 361 and 362 (a). In my opinion, there is

no difference as far as the effect is concerned hetween

r. 263 (a) and rr. 361 and 362 (a). Rule 363 (¢) mentions a parti-
cular day of the week with regard to cleared securities.
Rules 361 and 362 (a) do not mention the particular day of the
week for the performance of the contract, but the days of
clearance are fixed in advance and persons entering into con-
tracts know on which day they have got to perform the con-
“#tact as much as persons entering into transactions with regard

to non-cleared securities know that under r. 363 (a) they have

got to perform the contract on the Thursday of the following

week.

The position in law seems to be fairly clear, but I must con-
fess that I felt a 11tt1e difficulty in view of the fact that
Mr. Justice Bhadwa’u in a reported judgment has taken a’
different view of the true position arising under these rules.
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" The judgment of Mr. Justice Bhagwati is reported in Ghelabhai
- Mahasukhram. v. Keshavdev,"’ and at p. 503 the learned Judge

deals with this question and he comes to the conclusion that
the rules enacted by the Stock Exchange do not prescribe a
specified period for the performance of the contract. The view
that the learned Judge takes is that it is open to the parties to
leave it to a third party to determine what is the reasonable
time within which a contract may be performed, and accord-
ing to the learned Judge the parties by agreeing to the rules
of the stock exchange and making the contract subject tothose
rules agreed to leave it to the board of directors of the Stock
Exchange to determine what is the reasonable time within which
the contract between them should be performed. With very great
respect to the learned Judge, before he dealt with the question of
reasonable time he should have satisfied himself whether under

 the rules the contracts dealt with were or were not to be per-

formed at a specified ‘time. If the time for performance was
specified, then no further question need have arisen with re-
gard to the performance of the contract within a reasonable
time, and in the judgment of the learned Judge he has again
with respect completely overlooked the fact that under the
rules these contracts had to be performed at a time clearly
specified under the rules. If the contract had to be so perform-
ed, it is difficult to understand how it can be said that the par-
ties left it to the board of directors to fix the reasonable time
within which the contract was to be performed. The learned
Judge has also overlooked the fact that what the definition
speaks of is the performance of the contract within a reason-
able time. But even taking the most favourable view of the
rules, the rules do not lay down a time within which a contract
is to be performed. The rules lay down a particular day on
which the contract has to be performed. Therefore at most the
rules lay down the limit of the reasonable time. The rules do
not say that the reasonable time is ten or fifteen days within
which the parties may perform the contract; if they do not
perform it within that period, then there would be a breach of,
the contract. But as I said before, it is not open to the parties’
at all to perform the contract antecedent to the date fixed un-
der the rules. Therefore it is difficult to understand how it
could be said of these rules that a time is fixed within which
performance of the contract is permissible. Further, the learn-
ed Judge has also overlooked the fact that the“explanation to

) (1949) 51 Bom. L. R. 499.
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s. 3 (4) ciearly-lays down that reasonable time must be deter- 1951

mined in each particular case as a question of fact. There- oo
fore with regard to each contract and with regard to each tran- Goorsar

- saction reasonable time may be different, dependent upon the 'HO?,I.VIUSH
facts and circumstances of that particular case. It is not pos- JugaL-
KISHORE

sible for the board of directors to lay down a reasonable time gypen-
for all contracts or transaetions of parties who enter into tran- Warpas
sactions with regard to certain shares, and it is exactly what Chagla
the board of directors have attempted to do. Therefore, with C. J.’
very great respect to the learned Judge, I do not think that
the view he has taken of the law is correct, and we must dis-
agree with the construction he has placed upon the rules fram-

ed by the Stock Exchange.

The learned Judge himself in a later decision, again with
respect to him, seems to have taken the correct view of what
the position was under the rules of the Stock Exchange. That
is an unreported judgment in Bhagwandas Nangpal v. Ambalal
Parikh.'t? The learned Judge in that case, after setting out the
history with regard to r. 94C, proceeds to say :

“It was, therefore, that in pursuance of this enactment the authori-.
ties of the Stock Exchange in Bombay after this 24th September 1943
framed rules which were called ‘Temporary Rules’ for the purpose of
ready delivery contracts. These were certainly not ready delivery con-
tracts known as such in accordance with the definition thereof given
in the Bombay Act VIII of 1925 but were ready delivery contracts
known as such within the terms of the definition thereof under Rule 94C

of the Defence of Indian Rules.”

Pausing here for a moment, the learned Judge in this judg-
ment clearly notices the material and substantial difference in
the definition of ready delivery contract to be found in r. 94C
and s. 3 of the Act. Then the learned Judge proceeds :

“The scope of the ready dehvery contracts was thus extended and
ready delivery contracts in respect of which the performance was to
take place at a date not later than 15 days after the entering into of
the contracts were ready delivery contracts which were permitted under

Rule 94C.”

Therefore this is the correct position as understood and appre-
ciated by the learned Judge. What the Stock Exchange has
attempted to do is to extend the scope of the ready delivery
contracts. But it is not open to the Stock Exchange to extend
the scope of ready delivery contracts in law. If they attempt

@ (1949) O. C. J. Suit No. 114 of 1947, dec1ded by Bhagwati J.,
on August 12, 1949 (unrep.).
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to extend it, the transactions fall outside the category of ready
delivery contracts, and if they are not ready delivery contracts,
then they can only deal with .hose transactions by framing
rules with thé sanction of the Provi.cial Government. The
Stock Exchange has attempted to dedl with these transactions
without being under an obligation to get the sanction of the
State. But the law does not permit them to do so, and with-
out meaning any disrespect, these rules are 1eally a device by
which the Stock Exchange wanted to permit its members to
deal in forward transactions without havmg to obtain the sanc-
tion of the Government which the law compels them to do.

If, therefore, the contract in this appeal is not a ready deli-

"very contract, inasmuch as it is entered into in accordance

with rules framed by the Stock Exchange which have not re-
ceived the sanction of Government under s. 5, the contract
is void under s. 6. The question is, what is the effect of our
holding that the contract is void upon the submission clause
contained in that contract? The general principle of law is
that if there is a contract which contains a submission clause
and if that contract for any reason is void or illegal, the submis-
sion clause must fall along with the contract. This principle .
was clearly enunciated by Lord Chancellor Viscount Simon in

- Heyman v. Darwins, Ld.*Y This is what the Lord Chancellor

says (p. 366) :

e Similarly, if one party to the alleged contract is contending that

it is void ab initio (because, for example, the making of such a contract .
is illegal), the arbitration clause cannot operate, for on this view the
clause itself also is void.”

Mr. Rangnekar for the broker has put forward a rather in-
genious argument -and what he has contended is that although
the contract for the purchase or sale of securities may be void
under s. 6 of the Bombay Securities Contracts Control Act, the
contract to the extent that it is a contract-of indemnity between
the broker and its constituent is not void and the submission
clause to the extent that it may deal with the disputes between
the broker and the constituent with regard to the broker’s
indemnity should be upheld and we should - hold that the-
arbitrator had jurisdiction to determine whether the broker
was entitled to any amount for indemnity. If the contract is -
not a ready dehvery contract but is what may be described
as forward contract, then under the rules of the stock exchange
such a contract has to be entered into in accordance wi_th ‘the

) [1942] A. C. 356.
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rules framed for forward contracts. It may be pointed out 1951
that there are rules which have received the sanction of MRS
Government with regard to forward contracts and it would be GooLsaz
» perfectly legal for the stock exchange to permit brokers of HQ*;MUS“
constituents to enter into these forward contracts. But as I Jucar-
pointed out, by a rule which they themselves have framed, Fouore
rule 359, they have prohibited contracts other than ready deli- warpas
very contracts and that is why only contracts which are entered C@—la
into on the stock exchange are what the stock exchange chooses C. J.
-to,call ready delivery contracts, governed by rules to which re-

fergnce has been made earlier. But if in fact this is not a

ready delivery contract but is a forward contract, then that

contract must be evidenced by a contract note which has got

te be in the form set out in Appendix H to the rules framed

by the stock exchange. That form deals with both a contract

between member and member and between a member and a
non-member. Therefore if a broker wants to have the question

of his indemnity referred to arbitration, he must enter into a-

contract in accordance with the form laid down under the

rules. Then alone is his contract valid; then alone is wne clause

with regard to submission valid and operative. But if he

chooses to entfer into a forward contract and submits to his
constituent a contract note which is not in accordance with -

the form laid down in the rules, then the contract note and :

the contract are invalid and the broker cannot rely upon the
submission clause for -the purpose of having his dispute with

the constituent arbitrated upon by an arbitrator. Therefore

we cannot accept Mr. Rangnekar’s submission that although the

contract for purchase or sale of these shares is void as offend-

ing against the proyisions of s. 6 of the Act, a valid sub-..

mission may still be founded upon this contract by reason of

the fact that it is a contract of indemnity between the ‘broker -

and his constituent.

The result therefore is that we must hold that the contract
relied upon by the respondent is void, that the submission
clause contained in that contract is also void, and therefore no
val’i“& arbitration could have been founded upon the submission
dlause. If no valid arbitration could have been so founded,
then the award made by the arbitrator was invalid and Wlthout_'
]ur1sd1ct1on and that award must be set aside. We would
therefore allow the appeal-and set aside the order passed by,
the learned Judge below. Petitioner will be entitled to his
costs throughout. ' : *

Appedl allowed.
K. B, S.




