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intimated to the police .constable the place to which he would 1951

like to go, the constable purchases a railway ‘ticket ‘for- that HASANALLT .
place, gives it to the externee and then makes a note of .it"on MonomED-
the order. .This, however, cannot be regarded as compliance ‘s‘giiﬁﬁl

with the: prowsmns of -the -section ‘under -‘which the place and

the' route -are ‘1o - be -mentioned .in the-order itself. Sggf;;gf

The petmon must, however be allowed in v1ew of the deci-, chainani

l51on in"State V. Vzthal Waman Mazire, by Whlch I am- bound i,
' Pet;tgon _allowed.

Ko B- ‘S-‘

APPELLATE CRIMINAL

Before Mr Justzce Bavdekar and Mr Justice Chamam

MESSRS AGARWALS AYENGAR AND CO., LTD. iaND ;0THERS (ORIGI- 1951
NAL ‘AcCCUSED), APPELLANTS v. THE STATE* : March 16

“Essential Supplzes (Temporary Powers) Act (XXIV of 1946), s. 3—Cot- -
-ton Textiles (Control) :Order, 1948, Cls. 5 (1) and (2)—Bombay .Es-
sential Supplies (Temporary Powers) and :the Essential Comimodities
and Cattle (Control) (Enhancement: of  Penalties) Act (XXXVI of 1947),
s. -2 (1)—Cotton Textiles -(Raw Materials and Stores) Order, 1946—
Order paSSed by Central Government controlling supply and price
of lzckenn wzre a non—essentzal Commodzty——Whether orde'r -palid.

The- Words “regulatmg the production, dlstrlbutlon and” supply of es-
‘sential goods and trade and commerce therein” in s. 3 of ‘the ‘Essential
‘Supplies (Temporary ‘Powers) -Act, 1946 do :not. empower the Central
Government to direct by an:order that there:should be. exercised by
the ‘Textile Commissioner Control over the supply or-.the -pricss. ot
non-essential commodity like lickerin .wire, although such commod1 Y
is .necessary for the manufacture. of essential goods. :

‘The Cotton Textile - ‘(Control)-. Order 1948 - issued’ on . August 2, 11948,
and the Cotton Textiles (Control) Order, 1948:issued previously.on Feb-
ruary 19, 1948 are ultra mv'es of the Central Government m so far as

ey relate to lickerin wire. S

- Whereas the legislative- body is a sovereign body, the body to which
powers of subordinate legislation are delegated” 1s not a sovereign legm-
lative body, and it must strlctly act ‘within .the’ powers -which are ‘con-
ferred upon it. . It cannot act beyond the powers, except of course, to
the extent that any other powers which it takes upon itself are justified
by the doctrine of implied powers; but where the doctrine of implied
powers cannot be availed - of, 1t 1s not - permlqsmle ‘to-a: body, to which

3

K Cr1m1na1 ‘Appeal No. 699 of 1950, (With Cri, Appln “No. 703 of '1950),
Lino—ILR 2—3 ~ ‘ . N
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powers of subordinate legislation have been given, to say that the power
which has been given to it carried with it what may be called subsidiary
‘or ancillary powers of operating beyond the field within which it can
operate '

Messrs Agarwal Ayengar and Co. Ltd. (appellant 'No. 1)
was a private limited Company and appellants Nos. 2 to 5
were its directors. Appellant No. 1 Company had a branch in
England and 'they had imported in the year 1947, 1,319 lbs. of
11cker1n wire, a material which is used by Cotton mills in the
process ' of cardmg Out of this wire appellant No. 1 had disy
posed of, in accordance with the instructions of the Textile

" Commissioner, 823 lbs. of wire; and they should have had in

their possession the rest of it. They had besides imported,
during the months of January 1949 -to March 1949, 2,075 lbs.
more of the same wire, but without declaring it to the Textile
Commissioner. On March 23, 1949 upon information received
the premises of appellant No. 1 were raided by the Police and
there were found in the possession of appellant No. 1 Company
1,932 Ibs. of the lickerin wire imported by appellant No. 1
firm in 1949. On these facts appellants Nos. 1 to 5 were charg-
ed with failing to furnish information to the Textile Commis-
sioner within 15 days of the arrival of the consignment of lick-
erin wire from Manchester and further charged  for dispcsing
of “about 614 pounds of lickerin wire without the instructions
and release order from the Textile Commissioner and aiding
and abetting one another and thus having committed cffences
under s. 2 (I) of the Bombay Essential Supphes (Temporary
Powers) and the Essential Commodities and Cattle (Control)
(Enhancement of Penalties) Act, 1947 read with s. 3 of the
Essential Supplies (Temporary Powers) Act, 1946, read with
cls 5 (1) and 5 (2) of the Cotton Textile (Control) Order, 1948.

The trial Mag1strate conv1cted the Appellants of the offences
‘'with which they were charged. In the course of his Judgment v
the Magistrate observed : ‘

“By reading s. 3, it is clear that the powers are.vested in the‘Cen&
tral Government to pass orders so far as it appears necessary or expedi-’
ent for maintaining or increasing supplies of any essential commodity,
or for securing their equitable distribution and availability at their
prices, which cannot be done without also controlling the necessary
thmgs which go to make up the price of such commodltles or produc-'
tion or supply of such commodities.

“It will be also seen that before the expiry of the Defence of India
Rules, the Central Government passed the Order known as the Cotton
Textiles (Raw Materials and Stores) Order, 1946, wherein lickerin wire
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was one of the articles mentioned as being included in the said Qrder.
Now this Order was continued under s. 5 of Ordinance 18 of 1943 and
the same was continued by reason of s. 17 of Act 24 of 1946. till it was

repealed by the Cotton Textiles Control Order, 1948 dated Februdry 19,
1948. This fact will show that the Central Government had before thern’
the said Order before passing the Cotton Textiles Control Order; 1948

and the fact that it was repealed after its provisions were incorporated

in the Order goes to show that they intended to make prov1s1ons for
‘such materials as lickerin wires. -

“It is then contended by the defence that if such a constructmn is
resorted to, the list of the necessary articles will always be ﬁuctuatmg
_and the public will not be able to know actually what goods are con-
*trolled besides the essential commodities, I ‘think this argument cannot
“hold water because the Government makes it known by a notified order
what articles are included in a particular order and what are not in-
~cluded and a very compact system is provided in the said,order so as
to serve the Order on the person in possession of such - art1c1es, giving
"him sufficient time 'as to what he has to do with the same. On the
whole, therefore, I find that the Central Government was competent to
legislate with regard to raw materials such as lickerin wire which are
- necessary for: the production and supply of textiles™

- The Accused appealed against their conv1ct10n and sentence

‘ Purushottam Tricumdas, with R. L. Dalal and J P Pandzt
_ with Bhatt & Co., for the appellants.

H. M. Choksz Government Pleader for the State ,
Bavperar J. [His Lordship, after narratmg facts and deal—
ing with points not materlal to the report, proceeded: ]

. The learned counsel who appears on behalf of the appel-
. lants, contends, however, ‘that s. 3 of the Essential - Supplies

(Temporary Powers) Act, 1946, even after the amendment of

the Act, by which cotton and certain other commod1t1es were
added to the definition of ‘essential commodities’ in the Act,

did not permit the Central Government to direct by an Order

that there should be exercised by the Textile Commlssmner
control over the supply or the prices of lickerin ~witre.  He

says that the section merely permits the Central Government

by a notified Order to regulate the production, distribution. and
supply of an  essential commodity . and trade and
commerce therein. It does not permit directly ‘control
over the production, distribution and. supply of commo-

dities, - which are not essential commodities, ‘nor does.

it permit the  regulation of the trade and commerce
in such non-essential commodities. If we look at the section
itself, it is obvious that the ‘commodities, of which the produc-

‘tion, distribution and supply is perm1tted ta be regulated are
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essential -commodities; and similarly the ' commodities in Wthh
trade and commerce is permitted to be regulated are essentlal
commodltles But even though that is what appears. to he ' the
prima .facie meaning of the section, it is.contended on behalf:
of the State ‘that, for certain reasons, which it would be. conves:
nient tostate ‘a little later, if the Central -Government: found
it necessary, in order -to control supply and dlstr1but10n of tha
essential commodities and trade and commerce therem to con-
trol ‘the productmn d1str1but10n and supply of the commodities,
which are not. essential, and trade and commerce in such com-
modities, s. 3 will permit the Central .Government so to provide:
by a proper Order. The learned Government Pleader,,« who
appears on behalf of the State, says that the words “regulating
the productlon dlstr1but10n and supply of essential goods -and
trade and.commerce ‘therein” "are very: Wlde Words and in case
they can be made.to bear a wider interpretation, then, there is
no reason why a narrower: interpretation should be placed
upon them. Now, we quite understandthat, in case we find
that the words :have :got:-two meanings, one,-a wider one, and
one, a narrower.one, and it would be . carrying. out the 1ntent10n
of the Legislature, that is, to. .accept the wider. meanmg would
assist in the removal of the ‘mischief which the’ Act was enacted
in order to-obviate, then we should acecept the wider meaning
‘rather:than:the narrower: meaning. But if we look at:the-words.
themselves, .we -do not . think that it can.be. said that-the words
.are _capable of bearlng the interpretation which the learned
Government ‘Pleader states that-they are. - The’ ‘words “regulat-
.ing the production, dlstrlbutlon and ‘supply -of essential com-

- modities .and trade and commerce therein” seem to- us: to- be

plam enough, and by no stretch of 1mag1natlon can'+it - be sa1d
.that, when .the powers of" ‘the "Central -Government are to re-
gulate the production, distribution and supply of essential
commod1t1es and . trade and .commerce therein, nevertheless
because it would ‘assist in ‘the regulation -of ‘the- - objects :which

~.the Leglslature have "in view to control the production, ‘distri--

‘bution and supply of non—essent1a1 commod1t1es also, it “would

;}be perm1s31ble to interpret the words to -mean’to control: the:
production,” distribution- or- supply or ‘trade ‘and commerce :of
non-essential commod1t1es ‘We ‘think that ‘the argument ‘has

merely got, to ‘be stated in’ order to make out that -it.is plainly
unmalntamable “‘The" learned counsel who: appears' on :behalf
of the appellants, pomts out -as against this that, .when it:was
thought necessary to give powers" 10 the - Cerntral»Goveriment

"by ‘an Order for'regulating . the. productlon dlstrlbutlon -and
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supply ‘of cotton and’ trade -and commerce ' therein, it was
thought ‘necessary to amend the definition of essential’ commo=
dity and-add thereto cotton; and he says. that-it was further
considered mecessary to amend the: Imperial -Act; - under the
pbwers ‘given by which the Essential * Supplies ~ (Temporary
Powers)-Act itself-was enacted, by adding:to the commodities,
of swiiich: the production, distribution and stpply could be re-
gulated; and:in which:trade and commerce:could be regulated,
the: commodity, cotton.: There- iare ‘jother: .commodities which
Owereralso added to the commodities: mentioried-in the Imperial
Acty but .for the present argument:it would:suffice to ‘mention
cotton, and. he 'says’ that, in case' it- was <considered - necessary.
to-add. cétton- to «thecessential commodities* which: were- defined:
~in the Essential Supplies (Temporary Powers) Act, and to: add
the commodity ‘cotton’ to the commodities, with regard to the
productlon distribution and supply.of which the Central Legis-
lature was, durlng the stated period,. empowered to enact, it
Can;aot posslbly be argued that, by the same words used in's. 3
of the Essentlal Supphes (Temporary Powers) Act, powers
were “intended to be. glven to the Central’ Government to con-
trol the [productlon, dlstmbutlon and supply " of non-essential

commod1t1es and trade and commerce therein. - Now, we ‘calls

ed upon rthe learned Government Pleader to tell us why, if
those words: which find a place in s. 8 of the Esseritial” Supphes
(Temporary Powers) Act were of such import, it Was considered
necessary. to. amend ‘the. Imperial Act, under’ which powers
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were - conferred | up n the Central Leglslature to legislate upon’

the productlon dlstrlbutlon and supply of. cotton and trade and
commerce thereln "Heé says that” that may’ p0551b1y be duet0’
the fact that,. whéreas in regard “t6_ small’ thlngs like lickerin

wire or, hydro sulphite, of ‘soda “there was not what he called

anrmdependen‘r market, theré" is in regard to” cotton an- inde~
endent market “in which bBoth transactions for ready dehvery
and for future dehvery take place "Now, we have no- doubt
that that was the reason which prompted the amendment’ of
’6L0th the Essent1a1 Supphes (Temporary PoWers) Act as well
as the Act of the Imperial Parliament. That’ explains why it

*

was thought necessary to take any action at all; but it does not’

explam Why, i actlon could Have been taken ‘with- regard to
“thé"c'ontrol of the, production, d1str1but10n and supply of "a“ raw’
matenal o ,.the{cotton textile 1ndustry under thé powers confer-~-
red by the Central Act 1t was con81dered necesSary toamend’

th e deﬁmtlon of essentlaI com“modltles by adding to it~ the Wordt ’

‘cottor’. "The ° only argument which can” ‘possibly  be made in*
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- 1951 ~ that case is that this was done by way of what may be.called
Messrs, abundant caution. Undoubtedly, there- is a large trade in
AGaRWAL cotton going on and it :was perhaps thought that those - who -
AYENGAR . P ) T ]
anp. were interested in the cotton trade may not accept as intra
Co, Lmp.  pires any legislation upon the control over the production, dis- .
omers  tribution and supply of cotton, if it was embarked upon under
2 the powers given by s. 3 of the Essential Supplies (Temporary
 smarg  Powers) Act. But even so when an inference is sought to be
Bév—de—kw drawn from. this,- the possibility must remain that the amendf
J. ments were made by way of abundant caution, and not on thes
ground that it was not intended that there could not be con-
trol of supply and the prices of things required for manufacture

of cotton textiles under the powers given to the Central Govern-
ment by s. 3. \

But even 1f no inference can be drawn from the addition of
‘cotton’ to the section of the Imperial Act empowering the
Indian Legislature to legislate on matters other than those in
the Central.or the concurrent list in the Government of India
Act, 1935, and in the preamble as well as in the definition of
essential commodities in the Essential Supplies (Temporary
Powers) Act, it must be made out on behalf of the State that
the Central Government had got the powers to control the dis-
tribution of trade and commerce in raw materials like lickerin
wire. ‘The argument which has been advanced before us on
behalf of the State is that, if the production of cotton textiles
is to be controlled, and distribution also is to be controlled, not
only in the sense of how much each individual or corporation
should - get, but with regard to what should be the price at
which they should get it, it would be necessary to control the
supply of raw materials or other articles required for cotton
‘manufacture and also their prices. It has been contended on be-
half of the appellants that it has not been shown that lickerin
‘wire is -absolutely necessary for the manufacture of cotton tex-
tiles; but it is in evidence that, wherever there is machinery foy
carding - cotton employed, lickerin wire is necessary, and even-
though cotton manufacture even with the aid of machine is
possible without the use of 11cker1n wire, it does not follow
therefrom that lickerin wire is.not required for cotton manu-.
facture Whenever there is any such contention made that it
-is necessary to have .a partlcular type of article for ‘cotton
manufacture, the argument is not that cotton manufacture is
impossible without that article. As a matter of fact, cotton
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extlles could  be manufactured - without any machine altoge-"

‘ther only with the use of a spindle and a handloom; but where-
‘ver there is machinery employed for carding cotton it is obvi-

ous that, if that machinery requires parts, those parts must be

made” avallable, otherwise, there would be.great = difficulty
experienced in manufacturing cotton textiles, and economic
manufacture of cotton textiles may become impossible. We
are prepared to accept, therefore, the contention which has
- been raised on behalf of the State that lickerin wire is an arti-
-cle which is essential for the manufacture of cotton. ‘textiles;
put that would, at the most, present a strong argument in fa-
-vour of the Legislature empowering the Central Government
to regulate its supply and its price, after 'a proposal for empo-
wering the Central Government in that manner was laid before
it. The question is as to whether, merely because lickerin wire
is necessary for the manufacture of cotton textiles, it could be
said that the Central Government could, in exercise of the
powers conferred upon them under s. 3 of the Essential Supp-
- lies (Temporary Powers) Act, control its distribution and sup-
ply and control its price. The only legal principle upon which
~an argument in favour of the Central Government having such
powers could be based is the principle which would be found

‘enunciated in Maxwell, 9th edn., at page 360, as the principle

~of Implied Powers. 'The learned author mentions' the: princi-
. ple in this form: - : ' S
- “Where an Act confers a jurisdiction, 1t 1rnp11ed1y also grants the

.power of domg all such acts, or employmg such means as are essen-;

, tlally necessary to its execution.” -
As an illustration, the learned author mentlons (p 360)

..an Act which empowered Justlces to require persons to take an
,oath as special constables, and gave them jurisdiction to inquire into
an offence, impliedly empowered them to apprehend the . persons who
unlawfully, failed to attend before them for those purposes. Otherwise,
the jurisdiction could not be -effectually exercised. Where an inferior
Court is empowered to grant an injunction, the power of punishing dis-
. obedience to it by comm1tment is impliedly conveyed by the enactment,
. for the power would be useless if it could not be enforced.......An Act
Wth‘h authorises the making. of by-laws, impliedly authorises the an-
‘nexation of a reasonable pecuniary penalty for their infringement, re-
" coverable (in the absence of other provision) by action or distress.”

'Now, the basis of this principle is that, wherever there is con-
“ferred either a jurisdiction or a power, there is an implied
power to do anything, without which the’ power or jurisdic-
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‘tion conferred would be nugatory or could not be effectwely :

exercised. It is contended on behalf of the State that in this
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1951 'case they. have shown that lickérin wire which - is:required: for
;Qmssg's-._ manufacture- of- cotton textiles is’ an:éssential article,: and. if}
‘aarwaL that® is: shown to-be essential, then,. the power to control:the-
AYETSAR production, distribution and:trade-and commerce-in the cotton-
Co., Ltp. textiles would 1nc,1ude the .power: to control the supply and the

omprs Prices:of- articles necessary, like the hckerm wire in the pre-:

OTHERS:

v..  sent case, upon’ the -principle - of - 1mpl1ed powers But even if-
THE .
Starg. We.assume thatia:cotton-manufacturer, who has got a:carding
Baoden: machine, must-have lickerin Wire;,itd'oesjnot follow that; in order
GTESIT that he should -have the lickerin wire, it is necessary that the

Central: Government should be able -to control the supply of 4
such wire-or its price.. It is true. that production cannot:go on,
unless. a manufacturer -has lickerin wire, which is - necessary
for a- carding'machine -but’ 1t appears to-us that the object of
supplying it to him could be easily achieved, evenif there:
were: no powers, given to- the . Central Government to. control:
the production: and: supply and the prices of such . wire. It is-
not .in dispute:that: prior to the last- War lickerin wire was used.
in the manufacture of cotton textiles, and that too without-
_ cortrol.. - That wire was obviously- avallable, because there were.
no.: d1fﬁcu1t1es in-the way of importing.it, and the law. of sup-
ply:- and: demand operated. We- can understand an. argument
that the conditions changed- after- the commencement of the
last War, but:even: then an adequate supply of lickerin. wire
for the mills could be ensured by allowing either an open
general licence in respect of the lickerin wire, or, in the alter-
native, allowing the mills themselves licences for :its import.
We fail to understand that it was -absolutely necessary, in.order
that the. mill. should have adequate quantities of lickerin wire
at a reasonable rate, that it was necessary to control its sup-
ply, and-to call upon the traders, who had such wire, to sell it
to the mills. We do not intend ‘to ‘suggest that it was not .con-
venient; in. order that the mill :should have an adequate. supply
of hckerm wire, that-Government should have powers. to direct
any one, who had got lickerin- wire; with him, to sell it to'a
mill,, which required. the wire, at a “fair price. But in' this case
the contentlon which has been made is that it was. absolutely(
necessary;. in order that the powers under s..3 should ‘be- effect-
ively exercised; that the ‘Central Government should also have
pc-vers to-control the supply of lickerin: wire, and- we'do not
find< that that.case has.'been established. As a matter of. fact;
speaking for myself; I have got ‘some doubt as to-whether. a
case could be made-out by leading: evidence that there was no
better way-of ‘ensuring:an adequate supply of lickerin wire to
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the miills- than- by: g1v1ng the Central Government the powers: . 1951
‘under an Order. to-control the supply - of lickerin wire at a MisSRs
partlcular rate. Wherever we have found an implied power 'AGEASRSvﬁ'n
-inferred- in - certain’ circumstances; that has been without any AYENGAR:
evidence; for example, in-the ' case- of: by-laws, where power . Cowﬁm"

is conferred to-enact a by-law, without any further eviderice, AND

it-can easily be -seen that such a power would be rendered nu- OTHERS'
gatory, if it did not carry with it the power to pass a by-law s'fffE
providing a pecuniary penalty for its 1nfr1ngement What the ===
State says in. this casé is not that the powers given-to the Cen-- Bavﬁefcu 7

;tral- Governmerit: could not be effectively exercised, unless-it
was held "that  they: had further powers: in'all circumstances;
but:the case seems to be that, owing to the difficulties created
by the-exigencies subsequent upon-the termination of the last
War, it was  difficult, if not- impossible, to ensure an adequate
supply. of lickerin- wire to cotton mills  without controlling ‘its
supply.. It is open to-doubt whether it is permissible. for the
‘State-to contend that and to.show by leading. ev1dence that
they- must -in the circumstances have these powers. The pow-
ers which..it. is- contended are implied must be such that one °
ean see on- the-face. of the enactment that the powers -must be
possessed in.order effectively to exercise the powers. which are
gpecifically granted. But even. if this was not 'correct, and
even if it was open to the State to show by. leading evidence
that it..was- necessary to have these powers in_order to effecti-
vely- exercise. the. powers of. controlhng{ the production, distri-
bution and -supply. and trade and commerce of cotton textiles,
. we are not. satisfied in this case in the - absence of anything
more than - evidénce. that the lickerin wire.is necessary for the
use of- cardmg ‘machine of a-cotton mill that’it. was absolutely
necessary- for: the . Central Government to have these powers,
The: doctrme of. 1mp11ed powers cannot therefore ava11 the

State anything.. .

It'is' necessary; bes1des, to polnt out . that : When orlglnally
~ the  Essential Supplies: (Temporary Powers). Act was enacted,
‘there- was  conferred, in the first instance, upon. the Central
Government a general-power to regulate the productlon distri-
bution. and supply: of - essential- commodities and trade and
commerce therein. But s. 3 had also got another sub-section.
That is -sub-s. (2) which, without pre]udlce to  the general
powers - conferred by sub-s (D), spec1ﬁca11y granted: certain
powers to the Central Government. They were to' provide' by
an Order among ‘other things control of the price at which:the
essential ‘goods themselves were to-be’ sold- The' Legislature
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obv1ously, therefore seems to have thought it necessary to en-

act certain cases in which, may be in order to avoid a doubt, |

the. specific powers of the Central Government should be enu-
merated, and if there was an intention that the power to re-
gulate ‘the production, distribution. and supply of, and trade
and commerce in, the essential commodities should include

- powers to control the prices of the raw materials, the machinery

or parts of the machinery required for cotton manufacture, we
should have thought that the Legislature would have mention-

-ed them among the specific powers which it was conferring

the Central Government under sub-s. (2). It did not do so at -

the outset; but it did not do so’even when subsequently a ques-
tion arose as to whether cotton would have to be added as an

- essential .commodity to the commodities defined las essential

commodities by the Essential Supplies (Temporary Powers)
Act, 1946. This-is a strong argument against the State.

~ As a matter of fact, if we were to accede to the argument

which has been adduced on behalf of the State, it is obvious .

that wide powers could be claimed by the Central Government,

and if the power to control the production, distribution and

supply of essential commodities and trade and commerce therein
carried with it the power to control the - distribution, sup-
ply and the prices of raw materials_required, for example, for
cotton manufacture, there is no reason why an argument
should not be advanced that the former power included the
power to ensure an adequate supply of labour to the cotton
mills. We do not intend to suggest that it may not be neces-

sary sometimes for the Central Government to have such pow- '

ers. As a matter of fact, in England it has become necessary
to. enact legislation empowering Central Government to con-
trol supply of labour in certain industries; but the question is
that, if we were to accede to the argument which has been
made on behalf of the State, we would necessarily have,:as a
logical corollary thereto, to accept an argument that s: 3 of
the Essential Supplies (Temporary Powers) Act empowered the
State to control the supply of labour to the mills manufactur-

ing cotton textiles. I think that we should be very slow be--

" fore we accept an mterpretatmn Whlch would lead to such

far-reachmg consequences

The learned Government Pleader for the State points out,
however, that the view has often been taken that, whenever
power is conferred upon the Legislature to pass laws in a field
mentioned, the power carried with it the power to pass laws
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on matters which may be called subsidiary or ancillary. This
principle has been well established, and it is not necessary to
go, therefore, into the cases which have been cited in support
of this proposition. Prior to the Constitution of 1950 it has
~ been - well established that both the Central Legislature
as. well as ' the Provincial Legislétures were, Wwithin

the ambits of the powers conferred upon them by the

Constitution, sovereign legisiative bodies, and they did not
exercise their powers by way of delegation from the Imperial
Parliament. What the position is under the present Constitu-
tion has not, so far as I am aware, been the subject-matter of
any decision. In the United States of America, considering the
cases upon the subject of delegated legislation, the view seems

1951
MESSRS.
AGARWAL
AYENGAR
AND
Co., Lp.
AND
OTHERS
A
THE
STATE"

Bavdekar
J.

to have prevailed that both the Congress as well as the State ’

Legislatures were exercising the powers. of legislation by de-
legation; but the cases which have been brought to our notice
so far have dealt with Acts of Legislatures acting in what are
called fields of legislation or categories, in regard to which
they have got power to make laws, and the principle upon
which the cases proceed is that the power to make laws in
those subjects included the subsidiary and ancillary powers to

operate incidentally in other fields and that too to such an ex-

_tent that where there are what are called exclusive central
and provincial lists, a Legislature does not act beyond its
powers, because when operating in its legitimate field inciden-
tally it encroahes upon the field which is exclusively reserved
for another Legislature. - To my mind, that. principle cannot
possibly be applied, where subordinate powers of legislation
are conferred upon a body, whether it may be a Municipality

which is empowered to make by-laws, or it may be the Central

- Government itself, empowered to provide by an order for re-
gulating the production, distribution and supply of, and trade
and commerce in, essential commodities like cotton, etc. Whe-
reas the legislative body is a sovereign body, the body to which
powers of subordinate legislation are delegated, like the Muni-

cipality or the Central Government, .is not a sovereign legisla-

tive body, and it must strictly act within the powers which
are conferred upon it. It cannot act beyond the powers, except,
of course, to the extent that any other powers which it takes
upon itself are justified by the doctrine of implied powers; but
where the doctrine of implied powers cannot be. availed of, it
is not permissible to a body, to which powers of subordinate

legislation have been.given, to say that the power which has
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' been given -to it. carried with it- what may be called subsidiary

or ancillary powers of cperating beyond the field within which
it can operate. This contention must, therefore; be rejected..

“In the result, therefore, to the extent that’ the Order of 1946
prov1ded that” the Central Government could exXercise" cofitrol
over the supply of’ hckerm wire, it was not’ contiriued’ be¢ause
of .the provisions-of the Essential Supplies (Temporary Powérs)
Act, . 1946, the powers conferred by this Act not pérmitting of
a fresh. Order being issued controlling the supply and price
of lickerin “wire: It is. not in dispute that only those pottions -
of the Order which were issued under the Defence of India
Rules” would be continued which could have been issued by the -

Central Government by a fresh order,- if: necessary, urider the

provisionsof 'si' 3 of ‘the Essential Supplies (Temporary Pow-

~ ers) Act. Subsequent orders ‘are obviously issued  under the :

powers conferred upon the Central Government .under the
Essential Supplies (Temporary Powers) Act. :As. those powers
did- not include a power to control the distribution and supply
of lickerin wire, those Orders were ultra vires of' the Central
Government to the extent mentioned. In our view, theréfore,
éven ‘thHoligh on the merits 'the State’ had made o6ut its case, the
appeal must be” allowed upon the ground that the Orders for
the': contravention™ of which the appellants were prosecuted
were eithér not in force at ‘the time when the offence is alleged
to"have takeén:place, or were ultra vires of the powers conferr-
éd v upon theCentral Government  under s: 3 of the EsSentlal
Supphes (Temporary Powers) Aci. e

In this view of. the case it i§ not necessary to go into the

‘questxon whether sanction to the prosecution of the appellants

was. necessary . though sanctlon Would appear to be a matter of -
procedure -

. The appeal must be allowed and ‘the conv1ct1on and ‘the
sentences passed ‘upon:the-appellants must-‘be set- aside.. Fme, v
if.paid; should .be: refunded The wire should be returned to

the appellants _ ,
CHAINANI J 1 w1sh to add a few words-in regard to the quas-

, t1on Wh‘ether the Cotton- Textiles (Control)  Order; 1948 issued

by .the Central Government on -August: 2, 1948; and. the" earliér
Order " issued on. the same-subject on: February 19, 1948, are
intra vires, in so far as they relate to lickerin wire and whether
the Cotton Textilés (RaW Materials- and Stores) Order, 1946;
issued on’ September 28, 1946, ‘continued’ -to remain in- foree
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after:the Defence of ‘India Rules came fo.an.end:on September
30,-1946; in'so 'far as it related to lickerin .wire; :Under -the
Government of -India ‘Act, 1935, the Central :Legislature could

not.Jdégislate -with . Tegard- to production, supply -and . distribu.

tionof goods and .trade and commerce within.:the ~Province.

The ‘legislation with regard to these subjects. could only be en-
acted by the Provincial .Legislatures. ‘See:entries Nos. 27 and -

-:29-in 1ist 1T in the 7th Schedule to the Government .of India
‘Act. “When the iDefence of India . Rules Were-about'to. come to
an end, it *was considered necessary :to empower the Central
sLegislature to legislate with regard to the production, supply
and distribution of certain commodities ‘and trade ~and com-
merce therein. The Government of -India Act was, therefore,
amended in March 1946 by the India :(Central Government

and -Legislature) Act, 1946. Section 2 of this Act provided

inter alia that notwithstanding anything in the Government:of
India ‘Act, -1935, the Indian Legislature -shall :have. ‘power ‘to
make laws with respect to.trade and commerce -(whether ‘or
not -within a* province) 'in and the -production, supply and dis-

tribution . of, cotton and, woollen textiles, paper, ‘foodstuffs

petroleum and petroleum products,-spare parts: of mechanically
propelled -vehicles, coal, iron and ‘steel .and mica. In exereise
of :the powers:conferred on the -Central Legislature,:the Essen-
tial -Supplies (Temporary Powers) .Ordinance No. XVIII of
-1946. was issued -on September 25, 1946 ThlS came 1nto foree
‘on tOctober :1, 1946, when ‘the Defence:of -India Rules expired.
Section 3 of the Ordinance empowered the Central - Govern-
~ment to provide by notified Order for regulating.or prohibit-
ling the production, supply and distribution of certain commo-
‘dities, which -were specified -as essential -eommodities in s. 2.0of
-the :Ordinance, -and -trade and commerce 'in. these commodities.
fThe Ordinance. also continued certain Orders which were- pre-
viously in force and-which were .issued .under the Defence . of
.India Rules. -The commodities specified as essential commodl-
‘ties .in -the :Ordinance . were :food-stuffs, cotton and woolléen tex-
tiles, paper, petroleum:and petroleum products, .spare parts of
“mechanically .propelled vehicles, coal, .iron-and steel .and mica,
ie., the same commodities in respect of which the Central Le-
g1s1ature was authorlsed to make laws by the India (Central
‘Government and 'Legislature) Act, 1946. ‘The ‘Ordinance :was
;leplaced by .the Essential ‘Supplies (Temporary Povvers) Act,
1946, on November 19, 1946. “Thereafter it -appears-that- it was
:;:cons1dered _necessary -to .empower the Central Government to
issue orders with regard to cotton and certain other commodi-
ties. The Government of India Act, 1935, was, therefore,

1951
MESSRS..
AGARWAL.
AYENGAR:
AND'
Co., L.TD..
AND:
OTHERS'
v
THE
STATE:

Chainani.
Je



118  INDIAN LAW REPORTS [1952]

1951 amended by the Constituent. Assembly by the India (Central
Messrs. Government and Legislature) Amendment Act, 1949, on June 4,
Acarwal 1949. By this Act, the Central Legislature was empowered to
Ayff:f‘m ‘pass laws with regard to raw cotton, cotton seed, coke and other
Co., Ltn. derivatives of coal. In exercise of the powers conferred on the
omers Central Legislature by the Act passed by the Constituent

T%E Assembly, the Essential’ Supplies (Temporary Powers) {Ordi-

stare  nance No. XIV. of 1949 was issued on June 27, 1949. This
Chmni amended the preamblé of the Essential Supplies (Temporary

7. Powers) Act, 1946, and also added the following commodities
in the list of essential commodities in s. 2 of that Act, raw -
cotton, cotton seed and coke and other derivatives of coal. This
- Ordinance was replaced by the Essential Supplies (Temporary
Powers Second Amendment) Act, 1949. It will, therefore, be
seen that cotton textiles was one of the essential commodities
mentioned in the Essential Supplies (Temporary Powers) Act,
1946, in regard to which the Central Government was authoris-
" ed to issue orders under s. 3 of the Act. Cotton is an essential
raw material necessary for manufacturing cotton textiles.
In 1949, both the Government of India Act and subsequently
the Essential Supplies - (Temporary Powers) Act, 1946, were
amended in order to enable the Central Legislature to legis-
late, and the Central Government to issue orders, with regard
to cotton. It has, therefore, been contended by Mr. Purushot-
tam, and there is undoubtedly considerable force in this argu-
‘ment, that the fact that the Legislature amended the Essential
‘Supplies (Temporary Powers) ‘Act, 1946, in order to enable the
Central Government to control cotton shows that the Legis-
- lature’s intention clearly was that the powers of the Central
Government should be confined to the commodities specified
as essential commodities in s. 2 of the Act and should not ex~
tend to other articles, which it might be considered desirable
or necessary to control, in order to better achieve the object
of the Act, viz. to control the production, supply and distribu-
tion of and trade and commerce in the commodities specified,:
as essential commodities. This contention finds support in the ¢
provisions of s. 3. Sub-sectlon (1) of thls section runs as

follows

“The Central Government so far as it appears to 1t to be necessary
~or expedient for maintaining or increasing supplies of any essential com-
modity, or for securing their equitable distribution and availability at
fair prices, may by notified order provide for regulating or prohibiting
‘the production, supply and dlstnbu’czon thereof and trade :and commerce
therein.” o
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The words “thereof” and “therein” have obvmusly reference
to the words ‘essential commodity’ used in the earlier part of
~the  sub-section. Sub-sectlon : (2) provrdes inter alia as
! follows :

“Without pre)udxce to the generality of the powers conferred by sub-
-section (1), an order made thereunder may provide: -
~ {a) for regulatmg by licences, permits or otherwrse the productlon or
manufacture of any essential commodity, :

(¢) for controlling the prlces at which any essential commodxty may .
, be -bought or sold,. ' : .

(@) for regulating by licences, permits or = otherwise the storage,
transport, distribution, disposal, acquisition, use or consurnptlon of -any
- essential commodity, s .

(e) for prohibiting the Wlthholdmg from sale of any essential com-
modity ordinarily kept for sale, :

(f) for requiring any person holding stock of an essentlal commodlty
tc sell the whole or a specified part of the stock at such ‘prices and to
such persons or class of persons or in such circumstances, as may be

- specified in the order.” :

These provisions, therefore, empower the Central Government
to issue orders with regard to essential commodities only and
not -with regard to any other articles. Mr. Purushottam has,
therefore, urged that as lickerin wire is not specified as an es-
_sential commodity in the Act, the Central Government was
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not.competent to issue any order with regard to it and that .

consequently the various orders issued by it, in so far as they
relate to lickerin wire, are ultra vires.

The learned Government Pleader has, on the other hand :

‘contended that the ‘power to regulate the production, supply
and distribution of and trade and commerce in cotton textiles,
-conferred upon the Central Government by s. 3 of the Essen-
tial Supplies (Temporary Powers) Act, includes the power to
control any article which is required for making cotton textiles,
and that as lickerin wire is necessary for carding cotton, as
stated by witness Ramswami, who is a Deputy Director in the
Textiles Commissioner’s Office, the Central Government was
competent to issue orders in regard to it. One of the objects of
the Act is to secure equitable distribution and availability at
fair prices of cotton textiles. The learned Government Pleader
has contended that Government could not effectively regulate
the supply and distribution at fair prices of cotton textiles,

unless they could also ensure to the mills the supply at reason- -

able prices of essential raw materials and other articles neces-
sary for manufacturing cotton textiles. Wlth regard to the
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amendments made in the Act and in:the Government of Indla
Act in 1949, the learned:Government Pleader has urged- that
‘these ‘were. made, either by way of caution or because there .
is extensive trade in cotton, which Government wanted -to con-
trol. He has invited our. attention to the decision of the Fede-
ral Court in The United . Provinces v. Atiga Begum,® in which
it was held that none of the items in the lists in the Tth Sche-
“dule to the Government of India Act is to be read in a narrow
or restricted sense, and that each_general word should. be held

to extend to all ancillary or subsidiary matters, -which .can .
fairly and reasonably be said to.be comprehended in it. This
decision was followed by a full bench -of this Court in Fram
Nusserwanji Balsara v. State of Bombay"™ in which it was ob-
served ‘that in .construing .any particular entry, widest import
is to be given to the language used by the Parliament. At
page 816, it was . observed that the sovereignty of the Provincial
Legislature to legislate with regard :to the items mentioned in
list-2 in the 7th-Schedule carries with it the- -power to-legislate
with regard to all ancillary and subsidiary- matters. The prin-
ciple ‘1aid ‘down in-these -cases-applies, in: :my opinion, to:laws
‘passed ‘by ‘a Legislature, whose ‘powers have to be ascertained
‘by reference to lists, in+-which the various matters or items on
which “it could legislate “are mentioned in general terms. It
cannot apply in cases in’which the executive Government or
‘any other authority -is empowered by the Legislature to :issue
orders. The ‘powers which the -executive Government or the
other authority can exercise:in-such cases are the powers which
-are -expressly..conferred upon it-or which are derived by neces-
sary implication from the prowsmns of the Act, by which the

powers are conferred..

Tt is true that where the- Legislature has conferred. any power,
it must be deemed to have also granted any other power, with-
out which that power cannot be effectively  exercised. This
pr1nc1p1e is enunciated in ‘Halsbury’s Laws of England Vol
XXXI, paragraph 642° (1938 edition) -as follows :—

%A duty imposed or a power granted by Parliament carries with it-the
‘power mecessary for its performance or execution. Similarly, an.autho-~

.rity given by Statute to do certain work -authorises -the doing not only
of all things absolutely necessary for -its execution, “but of all things

reasonably - necessary
“Maxwell ‘in his book on Interpretatlon of Statutes - (9th . edn)

‘has observed (p. 360)-:

- ®[1940] F. C. . 110, @) v(1950){5‘z Bom. L. R. 799, BB,

e
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“Where an Act confers a Jur1sd1ct10n it 1mp11ed1y also grants the
power of doing all such acts, or employing such means as are essen-
tially necessary to its execution.” -

As an 1llustrat10n the learned author has stated :

“An Act Whlch authorises the makmg of by-laws, 1mphed1y authonses
the’ annexation of a reasonable’ pecuniary penalty for their infringement,

- recoverable (in the absence of other ‘provision) by action or distress.”

At p. 361, the learned author has observed

_ “In the same way, when powers, pr1v11eges or property are granted
by statute, everythmg indispensable to thelr exerc1se or enjoyment is
1mphed1y granted v

The learned Government Pleader has, therefore, contended that
the Legislature must be deemed to have impliedly granted
powers to the Central Government to issue orders with regard
to other articles, without controlling which they could not

- effectively regulate the production, supply and distribution of

and trade and commerce in cotton textiles. Apart from the
evidence that lickerin wire is necessary for carding . cotton
there is however .nothing to show that the powers conferred

- upon the ‘Government by s. 3 to issue orders with regard to
‘cotton textiles would become useless or nugatory or could not

be effectively exercised, if they do not exercise control over
the supply and distribution of lickerin wire. There is also no

“evidence to show that but for such control, the mills would -

not have been or would not be in a position to obtain the sup-
plies of lickerin wire at reasonable prices. ~On the other hand,
the evidence shows that even though the accused had reported

to the Textile Commissioner in September 1947 that they had

received 1,319 1bs. of lickerin wire, upto March 1949 they had

been authorised to sell 823 lbs. only. This would suggest that

- lickerin wire was not a scarce commodity or an article in short

supply. It also appears from the stock register maintaimed by
the accused that lickerin wire was sold by them at different
prices ranging from Rs. 24-0 per lb. to Rs. 4-8-0 per lb., al-

‘though their cost was about Re. 1 and some annas per lb. It

therefore, appears that there was no control over the -price of
lickerin wire. It cannot, therefore, be said that control - over
lickerin wire was essential in-order to .enable the Central

Government to effectively regulate the production, supply

and distribution” of and trade and commerce in cotton textiles.

~The words. used in both the sub-ss. (1) and (2) of s. 3 are
also clear and unambiguous and empower the Central Govern-

ment to issue orders only with regard to the ' commodities

Lino—ILR 2—4
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specified as essential commodities in the Act. The inference
that the Legislature intended to confine the powers of the
Central Government to essential commodities only and did not
intend to authorize it to issue orders with regard to other
commodities is also borne out by the fact that the Act was
amended in 1949 in order to empower the Central Government
to issue orders with regard to cotton. I am, therefore, of the
opinion that the Central Government was not competent to
issue any order in regard to lickerin wire either under the
Essential Supplies (Temporary Powers) Ordinance, 1946, or
under the Essential Supplies (Temporary Powers) Act, 1946.
These enactments continued in force only those orders issued
under the Defence of India Rules which - could be issued in
exercise of the powers conferred by these enactments. As in
exercise of these powers the Central Government could not
make any order in regard to lickerin wire, the Cotton Textiles
(Raw Materials and Stores) Order, 1946, issued under the De-
fence of India Rules did not continue in force after Septem-

“ber 30, 1946, in so far as it related to lickerin wire.

On the merits of the case, there can be little doubt that the
firm of Aryan Industries Corporation, behind which the accus-
ed have. tried to seek shelter, did not exist. The facts that the
invoices for. .the consignment of 2,075 lbs. were sent to the
accused, that this consignment was stored in the accused’s
godown after it had been taken delivery of from the Customs
authorities, that at least three rolls of wire out of this consign-
ment were found in the accused’s office, when the police raid-
ed it on March 23, 1949, and that no representative of the Cor-
poration or its office could be traced, show clearly that the im-
porters of this consignment were the accused. It is also clear
that the cases containing lickerin wire had been opened before
the police raided the place, for otherwise some of the rolls out
of this consignment would not have been found in the accused’s
office. No complaint about there being any shortage in thlsl
consignment was made by the accused to their office in Man-
chester until March 25, that is, after the police raid, although

- the goods had been cleared on February 28 and had been open-

ed before March 23. The only inference which can be drawn
from these facts and the fact that no report was made to the
Textile Commissioner in regard to the arrival of this consign-

" ment is that the quantity of wire, which was found short on

March 23, must have been disposed of by the accused..

The appeal must, however, be allowed in view of our opinion
that the Cotton Textiles (Control) Order, 1948, and the previous
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Order issued on the same subject, are ultra vires, in so far as 1951
they relate to lickerin wire and that the Cotton Textiles (Raw MEsSRS
vMarterials and Stores) Order, 1946, did not continue in force AcarwaL
after September 30, 1946, in so far as it related to lickerin wire. ATENGAR ,

AND
Co., LTp.
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Before Mr. Justivche‘ Rajadhyaksha and Mr. Justice Dixit.

MURLIDHAR NARAYAN KULKARNI AND ANOTHER (ORIGINAL PrLamN- 1951
TIFFS), APPELLANTS v. DATTAJIRAO GANGARAM SHINDE anp otuers = APril 5
B (ORIGINAL DEFENDANTS), RESPONDENTS.* '

Bombay Court of Wards Act (I of 1905), s. 14—Claims contemplated by,
—Whether claims relating to immoveable property included.

Section 14 (1) of the Bombay Court of Wards Act, 1905 which re-
quires persons having claims against the Government ward or his pro-
perty, to submit the same to the Court of Wards, applies to claims re-
lating not only to money but also fo immoveable property.

Hence a suit by the plaintiff to recover possession of immoveable pro-
perty, which was under- the superintendence of the Court of Wards, is
barred under s. 14 (3) if the plaintiff has failed to submit his claim
against it to the Court of Wards in conformity with s. 14 (1) of the
Bombay Court of Wards Act, 1905. _ L

Second Appeal from the decision of L. Y. Ankalgi, Judge
Small Causes Court, Poona (with Appellate Powers).

Suit for possession of immoveable property.

The suit property which was a house belonged originally to
a joint Hindu family consisting of two brothers, Ramkrishna
and Gopal. Gopal died in 1902 leaving a widow Saraswatibai.
~Ramkrishna died in 1908 leaving a widow Laxmibai and a son,
Laxman.  Laxmibai died in 1913 and Laxman died in the
same year but after Laxmibai. Gopal’s widow Saraswatibai
succeeded to the estate as a Hindu widow. On June 19, 1920
Saraswatibai sold the suit property to one Dr. Shinde. The
Court of Wards assumed management of Dr. Shinde’s property
in October 1932. Saraswatibai .died on June 15, 1932. . The
Court of Wards published a notice on March 20, 1933, calling

* Second Appeal No, 106 of 1948,




