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in such cases the Court has to consider whether they are entitl- -

ed to rateable distribution.

They are entitled to rateable dis-

tribution provided they apply for execution of the decrees be-

fore the receipt of the assets.

In our opinion, therefore, the

lower Court was wrong in holding that the applicant was not
entitled to claim rateable distribution along with the second

opponent,

Consequently, the application must succeed.

The result is that this application will be allowed, the order
of the executing Court dated 20th March 1948 set aside and that
the proceedings will be sent back to that Court with a direc-
tion that the sum of Rs. 1,412 will be rateably distributed
between the applicant and the second opponent and the dar-
khasts disposed of in accordance with law. The second oppo-
nent will pay the applicant the costs of this revisional applica-
tion and the cests in the executing Court will be dealt with by

that Court..

Rule absolute.
- K, B. S,

APPELLATE CRIMINAL

Before Mr J{Lstice Bavdekar and Mr. Justice Chainani.

HASANALLI MOHOMEDHUSSEIN SHARIFFI,

ApPPLICANT v. STATE

- OF BOMBAY.*

City 'of» Bombay Police Act (IV of 1902), s. 27 (1) (7)1—Constitution of

.- India, arts. 13, 19 (1) (d) (e) and 19 (5), 226—Order externing person

* Criminal Application No. 99 of 1951.

t The relevant provisions are:
©°27 (1) Whenever it shall ap-
pear ‘to ‘the Comm1ssxoner .of
Pohce :

(@) that the move*nents or acts
Qf any person in the Greater
Bombay are causing or calculat-
ed to cause alarm, danger or
harm to any person or property,
or that there are reasonable
grounds for believing that such

person is engaged in the com-
mission of an offence involving

force or violence, or an offence
punishable  under "Ch. XII, XVI
or XVII of the. Indian Penal
Code, or in the abetment of any
such offence, and when in the..
opinion of the Commissioner wit-
nesses’ are not willing to come
forward to give evidence in
public against such person by
reason of apprehension on’ their
part as regards the -safety of
their person or property;......
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outside Greater Bombay—Failure ‘to specify the place and- the route—
Validity of orde'r-—Whether s.- 27 (7) ultra vires the constitution.

Bom.

An order of externment passed by the Commlssmner of Police under
s. 27 (1) of the City of Bombay Police Act, 1902 directing a person to
remove himself out of Greater Bombay is invalid if it does not specify
the place where he is directed to go and the route by which he should
go.

S. 27 (7) of the City of Bombay Police Act, 1902 which provides that
the validity of an order passed under s. 27- shall not be called in ques-
tion in any Court except on the specific. grounds mentioned in s. 27 (7),
is repugnant to the provisions of  art. 226 of the Constitution and is,
therefore, void under art. 13 of the Constitution. It is also ultra vires of
art. 226 inasmuch as it prevents the reasonableness of the law, under
which the externment order is supposed to have been passed, being
called in question in any Court.

Emperor v. Sibnath Banerji,\'! Emperor v. Jeshingbhai Ishwarlal®
and Emperor v. Yarmahomed Ahmedkhan,® referred to.’

Application under Art. 226 of the Constitution for a Writ

of Prohibition.

On December 30, 1950 the Commissioner of Police, Bombay,
made an order of externment under s. 27 (I) of the City of
‘Bombay Police Act, 1902 against the Petitioner Hasanalli Moho-
medhussein Shariffi, the relevant portion of which is as under:

Whereas from ev1dence before me. and after guly considering the ex-
planation and defence of the following person it appears to_me ceen

The Commissioner of Police
may, by an order in writing duly
served on him or beat of drum
or otherwise as he thinks fit, di-
rect such person or immigrant so
to conduct himself as shall seem
necessary - in order to prevent
violence and alarm or the
outbreak or spread of such dis-
ease or to remove himself outside
the Province or to such place
within the Province and by such
route, and within such time, as
the Commissioner of Police shall
prescribe and not to enter the
Province or, as the case may be,
the Greater Bombay. :

(7) An order passed by the
Commissioner -of Police under

™ (1945) 48 Bom. L. R. 1, p.c.

Sub-ss. (1), (2) or (24) or by the
Provincial Government under

Sub-s. (6) shall not be called in -

question in any Court except on
the ground that the Commis-
sioner of Police or the officer
authorised by him under Sub-
s. (4) had not followed the proce-
dure laid down in the said sub-
section or that there was no ma-
terial before the Commissioner of
Police upon which he could have
based his order or on the ground
that the Commissioner of Police
was not of opinion that witnesses
were unwilling to come forward
to give evidence in the public
against the person in respect of
whom an order was made under
sub-s. 1.

) (1950) 52 Bom. L. R. 044 F. B.

1 (1938) 40 Bom. L. R. 483, F. B,
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(1) That you are engaged in the commission of offences punishable
under Ch. XVI and XVII of the Indian Penal Code, viz. ss. 454, 457,
380 and 3873 Indian Penal Code; (2) that you extort moneys from the
public by bullying and giving threats and thus have become a terror
to the public; (3) that you are in the habit of abusmg and assaultmg
the members of the public by picking up quarrels on petty affairs and
whereby your acts and movements are causing alarm, danger and harm
to the person and property of the public in general.

AND WHEREAS in my opinion witnesses are not willing to come
forward to give evidence in public against the said person by reason of
apprehension on their part as regards the safety of their person and
property. '

Now, therefore, in exercise of powers vested in me under s. 27 (1) of
Act IV of 1902 as amended up to date I hereby direct the said person
to remove himself from Greater Bombay to the place and within the
time mentioned against his name and not to enter Greater Bombay
without the written permission of the Commissioner of Police, Bombay
for a period of two years from the date of his removal,

Name of person to o . . . .
whom this order Plaf:e where he is Time within which
refers directed to go ‘ he should go
Husanally Mohamed Out of; Greater Within 14 days
Husem Shariffi Bombay

The petitioner made an application to the High Court under
Art, 226 of the Constitution of India. He challenged the order
of externment on the ground, inter alia, that it did not specify
the place where he was to remove himself, nor the particular
route by which he should go. He, therefore, contended that
as the mandatory provisions of s. 27 (1) of the City of Bombay
Police Act, 1902 were not complied with, the order of extern-
ment was, invalid, bad in law, inoperative and of no effect.

- The apphcatmn was heard.
: A. A. Peerbhoy, with M. B. Amin, for the petltloner

. M. Choksi, Government Pleader for the State of Bombay.

BavpeErar J. This is an application under art. 226 of the
Constitution in regard to a person for whose externment an
order has been made by the Commissioner of Police of the City
of Bombay under the provisions of s. 27 (1) of the City of
Bombay Police Act, 1902. The order is challenged on various
grounds but the only one which it is necessary to state for the
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purpose of the 'present application'is that s.’ 27 (1) of the City 1952
of Bon}ba}y Police Act, 1902, makes it incumbent upon the Police HASANALLI
Commissioner, when the externee is not called upon to remove MOHOMED-

himself outside the Province, to call upon him to go to such a ggﬁ?ﬁx
place within the Province and by such route as the Commis- k4

sioner of Police shall prescribe. It is said that in this case the r’%éff;ﬁ?

order, which has been passed, does not call upon the externee
to remove himself to a particular place nor was he called upon
to go to that place by a particular route. ‘ -»

. Bavdekar
.

- Now, it is not in dispute that the order does not call upon
~the applicant to go to a particular place inside the Province
nor does it call upon him to go to that place by any particular -
‘route. But the learned Government Pleader, who appears for
“the State, explains that the practice, which is followed, when
it is proposed to extern any one outside Greater Bombay is to
leave it to the externee to go to any place he likes. outside
Greater Bombay and to choose the route which he  would
like to take. It has to be remembered that if an order under
's. 27 (1) is passed, it is not incumbent upon  the externee to
~wait. He may, immediately he is informed that an order has
been passed, remove himself outside Greater Bombay and un-
less the order directs him to go to any particular place, at any
‘rate, he can go anywhere he likes outside Greater Bombay and
- by such roite as-he likes. It is in case he fails to remove him-
“self as directed then under s. 27 (3) the Commissioner of. Police
‘may cause him to be arrested and removed in police ‘custody
“to such place outside Greater Bombay as he may in each case
"prescribe. The learned Government Pleader says ‘that usually
“it is left to the discretion of the externee to go to the place he
~ likes outside Greater Bombay because as he says if he fails'to
go to any particular place even if the place were to be named
in the order of the Commissioner, action cannot be taken. aga-
‘inst the externee.- That is a point upon which we shall express
no opinion and we have no doubt that in many cases the order
"does not tell externee where he should go and by what route
as the Commissioner of Police is not concerned where: he goes
or what route he takes so long as he leaves Greater Bombay.
“We do not say ‘as a matter of fact, that the : Commissioner of
“Police should depart from the present practice of leaving it to
“the externee” where he should go if he is to be externed. But
"the ‘question ‘before us is not whether ' the Commissioner of
"Pélice should not leave it to the externee to go where he likes.
He can do that and after ascertaining from him the place and
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the route mention them in his order. The question before us is

~whether an order which he passes under s. 27 (1) should not
MOHOMED- -

mention, when the Commissioner of Police does not call upon
the externee to go outside the Province, as to where he should

“go and by what route. If we look at the section itself, it is

obvious that the order should mention that. It is not contend-

“ed on behalf of the State before us that the order is a perfectly

regular order. It is contended, however, that the mistake is
merely an irregularity and does not render the order illegal.

The learned Government Pleader says in the first instance that

‘the mistake is not a mistake of procedure which could be called

in question under the provisions of s. 27 (7). In the second
instance, if it is not a mistake of procedure, but if the order is
illegal on the ground that the Police Commissioner did not do
what the section calls upon him to do, namely, to specify the
place and the route, then the order cannot be called in questmn
because of the provisions of s. 27 (7) of the Act.

Now, s. 27 (7) says that an order passed by the Commissioner
of Police under sub-s. (I) or (2)...shall not be called in question
in any Court except on the ground that the Commissioner of
Police, or the officer authorised by him under sub-s. (4), had no
followed the procedure laid down in the said sub-section or that
there was no material before the Commissioner of Police upon
which he could have based his order or on the ground that

~ the Commissioner of Police was not of opinion that witnesses

were unwilling to come forward to give evidence in public
against the person in respect of whom an order was made un-
der sub-s. (I). The sub-section obviously prevents the validity
of an order passed under sub-s. (I) to be called in question

~ except on the specific grounds mentioned in sub-s. (7). The

ground, upon which the order is challenged, namely, that it
does not specify the place to which the externee is to go and
the route by which he is to go, is not one of the grounds upon
which the order could be challenged in accordance with the
terms of sub-s. (7). In such cases sometimes a question does
arise as to the meaning of the words “an order passed by the
Commissioner of Police under sub-s. (1)”. When there was a
similar provision in the Defence of India Rules, in the case of
Emperor v. Sibnath Banerji’? their Lordships of the Privy
Council pointed out that an order made in exercise of the power-
conferred by or under the Act could be called in question not-
withstanding the provisions of s. 16, sub-s. (1), if the ordgr was

) (1945) 48 Bom. L, R. 1, P.C.
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pot made in conformity with the power conferred. But there
IS an obvious difference between the language of s. 16 (1) of
the Defence of India Act and the language which has been used
by s. 27 (7) of the City of Bombay Police Act, 1902. The for-
mer referred to an order made in exercise of the power conferr-
ed by or under the Act. Before it could be said, therefore, that
the order could not be called in question in any Court, it has
got to be shown that the order was made in exercise of the
power conferred by or under the Act and was not in excess of
the power. The question really therefore was of power or
jurisdiction. There being no such words in s. 27 (7) of the Act,
the question is what is the interpretation to be placed upon
the words “an order passed by the Commissioner of Police
under sub-s. (I) or (2) or (24).” In the first instance it is ob-
vious that if the order is in excess of the power possessed by

the Commissioner of Police under s. 27 (1), then it could not

possibly be said that the order was an order passed by the
Commissioner of Police under sub-s. (I). Assuming, however,
that the order was within jurisdiction, two possible interpreta-
tions are to be thought of. One is that the "order' must be
strictly in accordance with the provisions of the sub-section.
It is obvious that if we were to accept this interpretation, then
sub-s. (7) is rendered nugatory. The section must be given a
meaning which will leave it some scope and it is obvious that in
order to give some purpose to the section, it is necessary to in-
terpret the words, “ An order passed by the Commissioner of
- Police under s. 27 (1)” to mean an order necessarily within his
powers, but if it is within his powers then even an order which
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Bavdekar

purported tobé made under the powers conferred by that sub-.

section. This will be quite clear from the fact that the order

is allowed to be challenged subsequently on some of the gro~

unds upon which it could be said that the order was not passed
in conformity with 'S.‘j27.' (I) but mnet on others. Take for
example an order made by the Commissioner of Police when
he is not of the opinion that witnesses are not willing to come
- forward to give evidence as mentioned in that section. As one
of the conditions precedent for the Commissioner to follow the
procedure’ as mentioned in the section is that he should be of
the opinion that witnesses are willing to come forward to give
evidence in public against the proposed externee an " order
passed when he' is not of that opinion is an order not in confor-
mity with the section. Similarly, where there has been failure
to observe the procedure mentioned in sub-s. (4) it cannot be
said that the order is passed without jurisdiction and the words



1951

HasaNaLLY
MOHOMED-~
HUSSEIN

SHARIFFI
v.
STATE OF
‘BomMBAY

Bavdekar
J' N

% INDIAN LAW REPORTS [1952]

“ An order passed by the Commissioner of Police under ss. 1, 2,

or 2A” must be interpreted to mean an order purporting to be
passed under these sub-sections provided however it is within
his powers. '

But even though the words of s. 27 (7) prevent the order of
the Commissioner of Police from being challenged except on
the grounds mentioned in that sub-section and even though

‘the ground which is relied upon on behalf of the applicant is

not one of those grounds, in our view, s. 27 (7) is void after the
Constitution of the Republic to the extent mentioned below.
Under art. 13, all laws in force in the territory of India imme-
diately before the commencement of the Constitution, in so far
as they are inconsistent with the provisions of Part III shall,

" to the extent of such inconsistency, be void. Then under art. 19,

sub-art. (1), cls. (d) and (e), all citizens shall have the right to
move freely throughout the territory of India and to reside and
settle in any part of the territory of India, provided that nothing
in these sub-cls. (d) and (e) will, under the provisions of
art. 19 (5), affect the operation of any existing law in so far as
it imposes reasonable restrictions on the exercise of any of the

. rights conferred by the said sub-clauses either in the interests

of the general public or for the protection of the interests of
any scheduled tribe. That sub-s. (I) of s. 27 of the City of
Bombay Police Act, 1902, abridges the freedom guaranteed to
every citizen under art. 19, sub-art. (1), cls. (d) and (e) is obvi-
ous, and the only question therefore is as to whether that
section is saved by art. 19 (5). But this sub-article is interpret-

ed by this Court in Emperor v. Jeshingbhai Ishwarlal® and the

view which the majority of the Full Bench took was that under
art. 19, sub-art. (5), it is open to the Court to declare not only
any piece of legislation is void of the Constitution after its
commencement which imposes restrictions which are per se
unreasonable but also whether any legislation which imposes
any restrictions upon the fundamental rights guaranteed under
art. 19 (1) , sub-cls. (d) and (e), is reasonable piece of Legisla-
tion. That is obviously implied in the view that the Bombay
Public Security Measures Act which permitted the externment
of a person without hearing him was void under art. 13 after
the commencement of the Constitution. Now, if we examine

“the provisions of s. 27 (I) in the light of this decision, it is ob-
~vious that there is nothing whatsoever in that sub-section which

@ (1950) 52 Bom. L. R. 544, F.B.
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‘can be declared to be void of the Constitution after its commen- 1951
cement. The sub-section leaves it to the Police Commissioner asanarrr
'to decide whether a particular person should or should not be MoHOMED-
externed. The Supreme Court has, however, now decided SHARTFFT
that the mere fact that it is left to an executive officer whether STATE OF
to take action of the nature of detention is not an adequate Bomsay
“ground for holding that the restriction is unreasonable. But ggpdekar
when we refer to s. 27 (7) what we find is that not content with J.
leaving it to the. executive officer, namely, the Commissioner

“of Police, to decide whether an order of externment should be

made, the sub-section goes further and prevents the impugn-

‘ment of the orders of externment made even when it does not

appear to the Commissioner of Police as required by s. 27 (1),

cl. (a), first part. We fail to understand why after leaving to

an executive. officer to decide upon the determination of cer-

tain objective facts whether an order for externment should

be made or not, it should have been felt necessary that it should

not be challenged that the executive officer was not really of

the view that an order for externment should be made but

was 'acting capriciously, oppressively or mala fide. Then

again, assuming for example, that the Commissioner of Police
~passed an order calling upon a person to remove himself to a

place within the province and by a particular route and with-

in a particular time and asking him not to enter not only the

City of Bombay but the adjoining district of Thana, a literal
interpretation of s. 27 (7) will prevent the calling into question

of such an order. It may be of course that in both the cases
mentioned above it could be said that such orders can be call-

ed in question not on the ground that the order was not passed

in conformity with s. 27 (1) but on other grounds. In the first

case upon the ground that the order was without jurisdiction

when it did not appear to the Commissioner as mentioned in

‘5. 27 (1), cl. (@), first part. In the second case on the ground that
“the powers of the Commissioner of Police were limited to call-

ing upon the person against whom an order under s. 27 (1) is

made not to enter only Greater Bombay when the order was

not an order of externment from the Province. But in any case

s. 27 (7) would not allow an order to be challenged . on the

ground relied upon in the present case, i.e. it does not «call

upon the detenue to go to a particular place and by a particu-

lar route. I fail to understand why after the question of the

{
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externment of a person was left to the discretion of an execu-
tive officer, it was further found necessary to abridge the liber-
ty of a subject by directing that even when the executive officer
.was not acting strictly in accordance with s. 27, the order
could not be- challenged

This sub-section was not in the City of Bombay Police Act
-at the time when the Act was enacted and it would not be
out of place to refer to the history of the Act by which s. 27 (7)
was added to the City of Bombay Police Act. Section 27 as it
stood originally came up before this Court for an interpreta<
tion in Emperor v. Yarmahomed Ahmedkhan.®’ Sir John Beau-
mont, who delivered the judgment of the full bench in that case,
observed (p. 493) :

“..it- is a well established principle‘that where an Act of Parliament
confers upon an authority power to make an order in certain condi-
tions, and it is sought to impose a penalty for breach of an order made
by the authority, it is incumbent upon the Court hearing the charge to
consider whether the order was properly made and to be satisfied on
two points: first, that the authority has acted reasonably and not
capriciously or oppressively; and, secondly, that the conditions 1mposed
by the statute have been observed i

He had held clearly that When a .charge was made (p. 493) :

“..Under s. 128 of the City of Bombay Police Act, it is...incumbent
upon the Magistrate to be satisfied, first, that the accused was informed
by the Commissioner of the charge against him with sufficient particu-
lar1ty to enable him to answer the charge, and that he was given an
opportumty of so answering; and, secondly, that there was material be-
fore the Commissioner of Police on which he could properly hold that
the conditions of s. 27 had come into operation.”

Section 27 of the City of Bombay Police Act as well as the
corresponding provisions of the Bombay District Police Act
were consequently amended by addition of clauses preventing
an order which was passed under the provisions of these two
enactments being called in question in Court except on certain
specified grounds. This history of the legislation shows there-,
fore quite clearly.as to what the intention was in - enacting’
s. 27 (7). That was to prevent the Court from inquiring into
the question as to whether the order was not passed capriciously
or oppressively. At the time when this legislation was passed,
there were no limitation, upon the powers of the Legislature

when acting in the field allotted to it by the Government of
India Act, 1935, to pass any legislation restricting for example
the freedom of movement. But after the present Constltutlon

) (1938) 40 Bom. L. R. 483, F.B.
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came into force, there is a limit placed upon the right of the
Legislature to enact laws abridging certain freedoms . which
are guaranteed to the subjects. And even when a legislation
,is passed by a Legislature constituted under the Government
of India Act, 1935, before coming into force of the Constitution
the Constitution has declared the laws void to the extent that
they are inconsistent with the provisions of the part of the
Constitution relating to the fundamental rights. In my view,
therefore, the sub-section could not have been passed by the
I%:ovmmal Legislature after the coming into force of the Con-
itution because it was not reasonable.after leaving to an exe-
cutive officer the decision whether a person should be externed
to provide further that the order could not be called in question
on the ground that it was not in conflict with the provisions
of s. 27 except when the case fell within the categories referred
to in s. 27 (7) and to the extent that it could not be passed it is
- rendered void under art. 13, sub-cl. (1), of the Constitution.

- There is another provision of the Constitution to which a re-
ference can usefully be made in connection with the question
as to whether s. 27 (7) is ultra wvires. That is art. 226 of the
Constitution. That article gives this Court a right to issue
writs, and orders for the enforcement of the fundamental rights
conferred by Part III. If s. 27 (7) is construed to mean that
this-Court is not entitled to go into the question as to whether

the order is legal in accordance with the provisions of s. 27 (1),

then it is obvious that there is a conflict between s. 27 (7)
of the City of Bombay Police Act and art. 226 of the Constitu-
tion. The learned Government Pleader who appears for -the
State says that as a matter of fact there is really no conflict.
'He says that art. 226 deals with entirely a different question.
'That is a question as to whether there has been an encroach-
ment upon the fundamental right which is conferred upon all
citizens by Part III of the Constitution. He says that, on the
other hand, s. 27 (7) does not deal with any such question

hat deals with the questions upon which alone an order can
be called in question in any Court. He says that grounds up-
on which an order passed by the Commissioner of Police can
be called in question in any Court are really speaking a matter
Jor consideration only when the Court starts to exercise its
powers under art. 226. He contends therefore that there is no
conflict between art. 226 and s. 27 (7). But I fail to understand
how that can possibly be. If s. 27 (7) is interpreted strictly,
then inasmuch as this Court will come within the meaning of
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the words “any Court” in s. 27 (7) it cannot go into any ques-
tion of the validity of the order of the Commissioner of Police
except upon the grounds mentioned in s. 27 (7). To that ex-

-tent, obviously there Would be a conflict between art. 226 and

s. 27 (7).

Now, whenever there is an application made to a“Coﬁrt un-
der art. 226 complaining that a citizen’s freedom guaranteed
to him by the Constitution is taken away, two questions are

likely to arise before the Court. One is whether any order

which may have been passed is in accordance with any law Whiv;h

- would justify the makirng of the order. If there is no law which

would justify the makmg of the order, no further question
will arise and this Court will proceed in exercise of the powers
under art. 226 and would issue a suitable writ or pass a suit-
able order. But it is not a sufficient reply to an allegation
that the freedom of the subject is abrldged that the order is in
accordance with some law which justified its making. The
Constitution gives this Court further power to inquire, as has
been decided by this Court in Emperor v. Jeshingbhai," into
the reasonableness of the law in accordance with which the
order is supposed to have been passed. And so far as s. 27 (7)
prevents the reasonableness of the City of Bombay Police Act
when it places restriction upon the fundamental right of free-
dom of movement and freedom to reside in any part of the
Republic being called into question, is concerned, it is ultra
vires of art. 226 (1). It is also ultra vires of the section in
so far as it prevents the challenging of the order on the
ground that, it is not in accordance with the'law, viz. the City
of Bombay Police Act. I am myself not in favour of accepting
a further contention that this section is ultra vires because not

only it takes away the powers of the Court to inquire into the
reasonableness of any law under which an order of externment
is made, but it takes away the right of the Court to inquire'
-whether, assuming even that the Act under which an action

is being taken is a valid act, the order which is passed is a re-
asonable order. As I have already mentioned, I think on

two questions will arise whenever an application is made to
this Court under art. 226 impugning an order alleged to encrd—
ach upon the freedom of the subject. Is it an order in accor—
dance with the law which it is claimed justified its making, and
it it is, whether the law can be said to be a reasonable law.

" If the law can be said to be reasonable law, then it appears to

me that it is not for this Court to go into the questlon as to
() (1950) 52 Bom. L. R. 544, F. B. o
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‘whether the order which complains of the deprivation of his
freedom is in its. view reasonable. The only question is whe-
‘ther the order is in accordance with law. If restrictions can
be placed under the law and the law also is reasonable, then
‘what restriction should be placed upon the person is a question
for the officer to whom the law gives the power to restrict
freedom of the citizen. But the section prevents the externee
»from raising the question as contended by the learned Govern-
ment Pleader that even assuming that the law is not void the
‘order is not in accordance with the law. To the extent that it
es so it is void under art. 226 of the Constitution.

‘In that' case, the question which arises is as to whether the
order has been passed in conformity with s. 27 (1). Now the
order admittedly does not tell the externee the place to which
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he is to go and the route by which he is to go. I have already

referred to the argument which has been advanced on behalf
of the State that if it does not, the externee cannot make any
grievance because it leaves the externee free to go anywhere
provided of course he goes -outside the town of Greater Bom-
bay. From the practical point of view, the learned Govern-
ment Pleader says that it is ascertained from the externee as
to where he would like to go, and if the place is on the rail-
way, an arrangement is made to give him the railway fare or a
railway ticket is bought for him. Now, I cannot understand
this contention. If we look from the practical point of view,
the externee does not suffer because of the absence of the place
in the order and the absence of the route by which he is to go.
But it has after all got to be remembered that the order is an
order which deprives the person of his freedom: Whenever
there is a provision of the law in accordance with which a
person can be deprived of his freedom before an order can be

passed, the provision of the Act must be strictly followed. It -

is true that it is difficult to understand why the Legislature
should have put into s. 27 (1) a requirement that where the
‘externee was not to be externed out of the Province, the place
where he is to go and the route by which he is to go and the
}tlme within which HKe is to go should also be specified in the

jorder. But the Legislature has thought it fit to impose require--
ments and I think that it is not for us to speculate as to the

ob]ects of the Legislature in imposing those obligations.
" As T have already mentioned the provisions ought fo be stn—

ctly followed and in this case these are not followed and in )

my view it is enough that the order is not in accordance with
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‘a particular time.

S. 27 (1) of the Clty of Bombay Pohce Act for holdlng it inva-

11d

We restram the Commlssmner of Police from takmg any
further action under the order which has been impugned.

CuaINANI J.- In this case an order has been made against
the petitioner under s. 27 (1) of the City of Bombay Police Act
directing him to remove himself from Greater Bombay.
Section 27 (1) empowers the Commissioner of Police to direct
any person to remove himself outside the Province or to. such
place within the Province and by such route and within such

- time as he shall prescribe, whenever it shall appear to the

Commissioner of Police that the movements or acts of such
person are causing or calculated to cause alarm, danger or
harm to person or property, or that there are reasonable gro-
unds for believing that such person is engaged or is about to
be engaged in the. commission of one of the offences specified
in the section and when in the opinion of the Commissioner of
Police witnesses. are not willing to come forward to give evi-
dence in public against such person. This section, therefore,
requires that in cases where a person is not externed outside
the Province, the order should specify the place to which the
person, against whom the order is made, should remove. him-
self -and also the route by which he 'is to remove himself to
that place. In this case the order does not specify the place to
which the petitioner was to go outside the Greater Bombay or
the route by which he was to go to that place. It merely states
that he should remove himself out of Greater Bombay within
It has, therefore, been contended on behalf

of the petitioner that the order is 1nvahd

Sub-section (7) of s. 27 of the City of Bombay" Pohce Act
provides that an order made under sub-s. (I) shall not be called
in question in any Court except on the ground that the Commis-
sioner of Police or the officer authorised by him had not fol-
lowed the procedure laid down in sub-s. (4), which - requires
that the person concerned should be informed of the generdh
nature of the material allegations against him and given a
reasonable opportunity of explaining those allegations, or that
there was no material before the Commissioner of Police upon
which he could have based his order or on the ground that the’
Commissioner of Police was not of the opinion.that witnesses
were unwilling to come forward to give evidence in the public
against the person in respect of whom an order has been made
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_vunder{ sub-s. (I): In this case the order has not been challeng- 1951
ed on any of the grounds mentioned in sub-s. (7). It has conse- Hasanarir

quently been urged by the learned Government Pleader that MoHoMED-
HUSSEIN

it is not open to us to consider the question whether the order Sgarrrrr
is invalid on the ground that it does not specify the place to Sr V.
ATE OF .

which the petitioner had to remove himgelf or the route by Bomsay
Wthh he had to remove himself to that place.

Chainani J.
.. Article 226 of the Constitution provides that every High ’

Court shall have power to issue directions, orders or writs for
the enforcement of any of the rights " conferred - by Part IIL
‘Two of the rlghts conferred by Part III are the right to move
freely throughout, and to' reside and settle in any Part of, the
territory of India, vide art. 19 (I), sub-cls. (d) and (e), of the
Constitution. These rights are limited by cl.. (5) of art. 19,
which states inter alia that nothing in sub-cls. (d) and (e) of -
cl. (1) shall affect the operation of any existing law in so far
as it imposes reasonable restrictions on the exercise of the rights
conferred by the said sub-clauses either in the interests of the
-general ‘public or for the protection of the interests of any
scheduled tribe. An order of externment abridges the funda-
mental rights conferred by art. 19 (1), sub-cls. (d) and (e), to
‘move freely throughout; and to reside in any part of, the terri-
tory of India. Such an order may be challenged not only on
the grounds mentioned -in sub-s. (7) of s. 27 of the City of Bom-
bay Police Act, but also on other grounds, e.g., that the provi-
sion of law, under which the order was issued, was unreason-
able or that the order per se imposes unreasonable restrictions
or that it was made mala fide. - Sub-section (7) of s. 27 prevents
the Court from inquiring into the questlon whether the order
is invalid on grounds other than those mentioned in the
sub-section. Consequently it prevents the High . Court. from
enforcing the fundamental rights conferred by art. 19 (2),
sub-cls. (d) and (e), of the Constitution, in cases in which the
order is invalid not on the grounds mentloned in sub-s. (7) of
s. 27 but on other grounds, e.g., that the order imposes unreason-
.able restrictions or. that it was made mala fide. This sub-
section is, therefore, repugnant to the prov151ons of art. 226 and
is consequently void under art. 13 of the Constitution. Sub-
section (7) is also, in my opinion, ultra vires of the Constitution,
because it. 1mposes an unreasonable restriction in the sense that
it prevents a person against whom an order of externment
has been . made from questmmng the validity of the order even
on the ground that it. has not been made in conformity Wlth
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1951 the provisions of the Statute, which authorised the makmg of

Hasanarrz such an order, or. that it was passed mala fide.

MoHOMED- -
mussetN  The next question to be considered is Whether the order is -

SHA,I;IFFI bad on the ground that it does not specify the place to which
Sggl’\faEB o the petitioner had to Jremove himself out of the Greater Bom-
~ bay and the route by which he had to go to that place. It is
Cha‘ifnani not known why the Legislature considered it necessary to pro-
) vide in the section that these matters should also be specified
in the order. Probably the object was to enable the authori-"

ties to exercise some check over the person concerned both .
during the journey to, and at, the place to which he was re-
quired to remove himself. An order which specifies the place
to which the externee has to remove himself and the route by
which he has to go to that place is obviously more stringent
- and imposes much greater restrictions than an order. which
does not specify these matters. In the latter case, the person
concerned can go to any place he chooses, outside Greater
Bombay and can also travel by any route he likes, The main
object of the section is also to empower the Commissioner of-
Police to remove the undesirable persons from Greater Bom-

bay and in certain cases outside the Province. From this point
~ of view also it is immaterial to which place outside the Greater
Bombay the externee goes or the route by which he goes to
that place. I would, therefore, personally regard the provisions

of the section, which require the place and the route to be
mentioned in the order, as merely directory and not mandatory.

That this was the intention of the legislature is also clear from °

the provisions of sub-s. (7) under which an order cannot be

called in’ question on the ground that it does not specify the .

place to which the externee has to remove himself or the route

by which he has to remove -himself to that place. In my opi- -
nion, therefore, the order would not be illegal merely because
these matters are not specified in the order and merely beca-
use it is left to the externee to choose the place to which he

may go outside the Greater Bombay or the route by which he

may travel to that place. I am, however, bound by the deci--;

sion of another Bench of this Court in State V. Vzthal Wanaji

Mazire." : —

The learned Government Pleader has stated that -in actual

practice a constable is instructed to ascertain from the externee -

the place to Whlch he desires to go. After the externee has

@ (1951) Cri. Appln No. 1402 of and Vyas JJ., on Feb. 2, 1951 -
1950, decided by Rajadhyaksha (unrep.).
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intimated to the police .constable the place to which he would 1951

like to go, the constable purchases a railway ‘ticket ‘for- that HASANALLT .
place, gives it to the externee and then makes a note of .it"on MonomED-
the order. .This, however, cannot be regarded as compliance ‘s‘giiﬁﬁl

with the: prowsmns of -the -section ‘under -‘which the place and

the' route -are ‘1o - be -mentioned .in the-order itself. Sggf;;gf

The petmon must, however be allowed in v1ew of the deci-, chainani

l51on in"State V. Vzthal Waman Mazire, by Whlch I am- bound i,
' Pet;tgon _allowed.

Ko B- ‘S-‘

APPELLATE CRIMINAL

Before Mr Justzce Bavdekar and Mr Justice Chamam

MESSRS AGARWALS AYENGAR AND CO., LTD. iaND ;0THERS (ORIGI- 1951
NAL ‘AcCCUSED), APPELLANTS v. THE STATE* : March 16

“Essential Supplzes (Temporary Powers) Act (XXIV of 1946), s. 3—Cot- -
-ton Textiles (Control) :Order, 1948, Cls. 5 (1) and (2)—Bombay .Es-
sential Supplies (Temporary Powers) and :the Essential Comimodities
and Cattle (Control) (Enhancement: of  Penalties) Act (XXXVI of 1947),
s. -2 (1)—Cotton Textiles -(Raw Materials and Stores) Order, 1946—
Order paSSed by Central Government controlling supply and price
of lzckenn wzre a non—essentzal Commodzty——Whether orde'r -palid.

The- Words “regulatmg the production, dlstrlbutlon and” supply of es-
‘sential goods and trade and commerce therein” in s. 3 of ‘the ‘Essential
‘Supplies (Temporary ‘Powers) -Act, 1946 do :not. empower the Central
Government to direct by an:order that there:should be. exercised by
the ‘Textile Commissioner Control over the supply or-.the -pricss. ot
non-essential commodity like lickerin .wire, although such commod1 Y
is .necessary for the manufacture. of essential goods. :

‘The Cotton Textile - ‘(Control)-. Order 1948 - issued’ on . August 2, 11948,
and the Cotton Textiles (Control) Order, 1948:issued previously.on Feb-
ruary 19, 1948 are ultra mv'es of the Central Government m so far as

ey relate to lickerin wire. S

- Whereas the legislative- body is a sovereign body, the body to which
powers of subordinate legislation are delegated” 1s not a sovereign legm-
lative body, and it must strlctly act ‘within .the’ powers -which are ‘con-
ferred upon it. . It cannot act beyond the powers, except of course, to
the extent that any other powers which it takes upon itself are justified
by the doctrine of implied powers; but where the doctrine of implied
powers cannot be availed - of, 1t 1s not - permlqsmle ‘to-a: body, to which

3

K Cr1m1na1 ‘Appeal No. 699 of 1950, (With Cri, Appln “No. 703 of '1950),
Lino—ILR 2—3 ~ ‘ . N



