7 '1922;‘:. .

CHIMABAI

MALLAPTPA. :

1022,
February'7.

- adoptlons are common and not the shghtest tamt attaches to them K
! account of: such relatlonshlp
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sub]ect andI have 10. hemtatlon’m statmg that ‘n thla Premdency such

<

Specml usages in favour of adoptions. of- daughter s
“sons-and sister’s sons have, moreover, been: ]udlclally
recognlsed in some of the Districts of this-Presidency.
1 néed only refer to the" ]udgments of Oandy J and*‘
Fulton J.in Manjunath V. Kavembazﬂ’

' For these reasons I agree in holding that it is not
competent ‘to - the plaintiff, .who is the . widow of
Malgauda to seek to set as1de the adoptlon made by -
her husband‘

Decree cOnﬁfmed-
‘ LG R
@ (1902) 4 Bom. L. R. 140,

v

_ APPELLATE <dI.VIL’.

quore Sir Norman Muéleod, Kt Chzqf Ju.stzve, and Mr. Justice C’oyajee. _—

B
SHAMA DURGAJI BHOI (ORIGINAL DEFENDANT No 1), APPELLANT v s
. GANGADHAR NARAYAN MUZUMDAR (ORIGINAL PLAINTIFF " No. 2) .
cRESPONDENT" - . i Lo =

Ferry-—-Ferry rights, mfrmgemmt of—In mmemonal user—G‘rant not produced
| '—Presumptzon of grant. - - . oo

The plamtiffs Were the Inamdars of the “village of - Bopkhel "Between ‘the i

' village of Bopkhel and Klrkee Bazar, there ran the Mula - river which. people -
* eould cross until a dam was built in 1872. The plamtlffs then_ began tg run

a ferry to, take'people across and, they, recelved the income from the ferry -

" until 1915 when defendant No. 1 began torun & rival ferry.  The plamtlffe_;'

sued for a declaratxon that they alone’ had a ught toply a ferry between the;

. two v1llages There was no direct grant from' Government produced by the

plamtiffs but the evidence showed that in 1879 the ;Colleclor had: made ax
- order-that they should ply : a pnva.te boat in the river W;thm the limits of
. Mouje BopkheI S
"¢ §econd Appeal No. 112 of‘1921...
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.

Held decreemg the’ sult that a'lthough 'it' ‘v?as nbt possnble to presume a T 1922*
grant froni v immemorial | usér,- still on the: facts: of . -the . case; & presumptlon 7 —
arose that t’he Ggvernment had granted the ferry franchlse to the Inamdars . DSI;RAMA

g , GAJT *

. SECOND appeal agamst the dec1s1on ‘of K ‘B Wasoo-- ' Gmeinmg
‘ deW Joint Judge; Poona conﬁrmlng the decree passed Nnamﬁ‘“

s’by V. N. Sathe, Subordlnate Judge at Haveli. .

- Suit for a declaratmn

“The plamtlﬁs were the Inamdars of Bopkhel v1llage ,
in Poona District.’ On -the other s1de of this village,
there was a v1llage called Kirkee, belongmg to- Govern--
‘ment. Between these two . v1llages there ran the river::
Mula and part of 1t passed through Bopkhel. v1llage

, ,Prlor {0 1872 people .going from Bopkhel to: Kirkee-
-ased. fo:cross the.river-bed when:the river was dry.* In

"1872 the Government put a dam across. the. river which -
"prevented the. people from crossing the river.on foot.

From that.year the Inamdar. of Bopkhel began toply a
ferry between Bopkhel and Kirkee, and between 1873and.
1878 he:let - the right of.ferfy to.someone-else. In
1879 the Collector made an order by which the Inamdar:

was granted permission. to carry,on the ferry In 1912
there was an interference with - lns right by a third
person and by.a decree of a c1v1l Court thls .opposition -
Wa sremoved o - .

In 1916 the defendant began to ply h1s ferry W1th the
permission ~ of ‘Superintendent of the Ammunition
Factory.. The pla1nt1ffs thereupon sued for a declara-
tion that they alone had a right to ply the - ferry- and -
“for an injunction restrammg the defendant from plymgi
‘a ferry between. Bopkhel and. Kirkee Bazar R "

“The Subordmate J udge ‘held that ‘the’ plalntlﬂ's were
the owners of half of the bed’ of the river -Mulx on the
-Bopkhel side. and that they alone had the right to ply
a- ferry ‘between  the: v1llages He, therefore, allowed

the plaintiffs’ relaimis.
' 'ILR 11--7 '
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" On appeal the J o1nt J udge conﬁrmed the decree: He ‘

_;referred to Luchmessur v. Leelammd (1878) 4 Cal. 599 3
',Ktshoree Lall v:" Gokool Monee, (1871)16 W. R. 2815
" Parmeshari v. Mahomed (1881) 60a1 608 Nztyaham.
v Dunne (1891) 18 Cal. 652 '

Defendant No. 1 appealed to the H1gh Court

Mehendale with P. B. Shingne, for the respondent

MACLEOD (el —The plaintiffs sued for a declara-

t10n that- they alone had a right to ply a ferry between:
:’,' - the v1llage of Bopkhel and Kirkee Bazar,and for an:
- injunction restralnlng the defendant from plyinga ferry
- between Bopkhel and ‘Kirkee. Bazar. The river Mula
" “runs betwen these two villages, and until a dam. was
built in 1872 peoplé were able to cross the river except
o in the rainy-season. 'That has no longer been " posmble
'8 née the bmldlng of the dam. The. plaintiffs .who are

‘ Inamdars of the v1llage of Bopkhel then began to run a

. ferry to take people across, and they were recelvmg ‘the

~ income from the ferry until 1915, when the lst defend-
- -ant began to run a rival ferry under the- permlSSlOﬂ
. -granted by the Superintendent of the. Ammumtlon o

Factory, ratified by the Collector. -

: When the plaintiffs ob]ected to the lst ‘defendant’s :

rv‘}‘plymg his ferry, an order-was passed by the ‘Collector
a8 follows

. “In this oﬂice No. L. F. 1/353 3 of 25th March 1916 Shama Durgap. Bhoi-.

. of erkee was informed that the Collector has no objection’ to Shama plying

. hls feerry between Klrkee and Kalas. 'The Collector now understands from an -

ation from the Inamdar of Bopkhel that Shame' is',working. his ferry. '

- boat between Kirkee and Bopkhel Shams is therefore informed that he'

is fot entitled to run a ferry between. Kirkee and Bopkhel thhout the per-

B miegion of. thie Inamdar of Bopkhel n

Exhlblt 22 is the apphcatlon of the lst defendant to;:
the Collector from whlch 1t wmlld appear that theri
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hmlts within Whlch he Wlshed to ply hlS boat were not‘ ; ,‘,1922':
deﬁmtely stated The appllcant sa1d ‘

SHAMA

i “There 1s a dam of the river Mula within the 11m1t of the. Superintendent DU??IL'
: of the Ammumtmn Factory at Kirkee, and he has -sanctioned the plymo' of a 'G ANGA’DKAB

:sboat to convey workmen in the' factory. . Therefore, . have bought - boat -~ Nipavax.”
“4 worth Re, 4005- Wlthm the said limit, I have been plylng aboat for these four »
. or five months.” “Hence, I have given a written statement in the. office of the '
Mamlatdar, Havell, Poona Your Honour should allow ' me to- ply 8 boa.t in

the aforesmd limit.” ., e

~So. although the Collector mlght have sanctloned the‘
plylng of a boat. by the 1st defdndant during the limits
- of the waters held up by the dam, when the Inamdar of
Bopkhel ob]ected to the 1st defendant. running a ferry -
between his v111age and Kirkee, the  1st defendant was .

told he could not do that W1thout the permlssmn of the
Inamdar. : . . -

V\.n,

al Both Gourts have decreed the plamtlffs clalm and'
‘the queotmn is whether the plalnmﬁs have established

@ right to'a ferry tranchise between these two Vlllages,
- 80 that they are ent1t1ed to come to Court to ask the
"Court to restrain the defendant or any one else, from”
1nfr1ng1ng that rlght It may be conceded that such a

: franchlse cannot be acqmred by mere prescmptlon, and_
 that there must be facts proved from which, if there is

" mno direct grant from’ the Government, it could be »

- implied, that such grant was actually made. It is not -
dlsputed that-Government have the right to grant’ such
a franchise ; and we have to consider the evidence. in-
this case and ‘see whether, since no. direct grant has
“been produced the Courts were entitled to infer that:
such a grant was actually made.- When the dam was'
~ built it was obvious that some prov1smn would have to
"be made for conveying. “the public from one bank of the

" river to the other, and that the Government recogmsed

_the: rlghts of the Inamdars to a portlon of ‘the bed of
the river can be seen from the fact “that - they’ granted
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«icompensatlon to the Inamdar for the loss Whlch he
—~————— incurred owing to hlS no longer belng able to derlve
DUBoAn“-"

revenue from the melon grounds 1n{che bed of the river.

':Government were evidently aware that the Inamdars:
- had started plymg a ferry between the1r- v111age and.
| ‘the Kirkee side of the river bank.. ,

“Then an order was passed: on 28th July 1879 by the

" Collector which unfortnnately is not, forthcomlng, ‘but-

the Mamlatdar gave information regardmg this order

~.to.the; Inamdars by - Exhibit 71 - “ Yadi. (memorandum)
. written -to, the . ;Inamdar . of Bopkhel Taluka Haveli,
from Mamlatdar Taluka Haveli, to the effect that you..
".ply a prlvate boat it the rlver Wlbhln the limits of the’:
‘gaid Mou3e and the revenue received was - shown in the.
‘record. - Proceedings in respect thereof. wentb: on and at-
last the order Inward No. 1072, dated 98th July. 1879
- was recelved from the. Collector On 1ts strength - it is
: 1nformed that you ply a boat in the I‘IVGI‘ of pr1vate
: ownershlp for the convenience of people. It shouldw be

understood that 1t is belng plled with the permlssmn
-of the Government” “We' thmk that there-is sufficient

‘ ev1dence to pregume that. the Government -had granted.

the franclnse to’ the Inamdars In. add1t1on we “have:

. thls fact that the Inamdars ha.ve been plying thls ferry.

ever smce 1879 and it has never’ been cuggested that.

. any one could plya ferry in competltlon Wlth them

In Nityaham Roy V. Dunne . whlch Was a suit.

“brought to. establish a right.to a. ferry franchlse, and.to: .

restrain the working of a, r1va1 ferry, the. law:-on . the-..

"questlon is fully: consrdered and at p 657 the learned
- Judges'said :—, . : . L

. There is no. dlspute that the Government is in.a posmon, if it hkes, ito-
aeate a franchxse We thmk that both the documents and the vxllage register..:
prepared in 1861 by the. proper . authormes are admissible to; show: ‘that_in the-:,,

. yesr 1859 the plamtlffs made a clarm to the franchlse, and on a proper mqulry'

(l) (1891) 18 Cal 652‘ ;
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; made by Govemment the claim was’ adrmtted The uext acknowledgment 1922 .

: made by the Crown of the existence of this ferry is to be found on: the face - : ’

: of the thakbast maps to Deo;iram and Mohespur. -In effect it amounts to this, ~ SBAMA-
Dugean.

that a summary inquiry, No.. 306 ‘having been instituted, it was found that o
hlS Ghat was appurtenant to the v1llages of Deogram and Mohespur belong-. GANGADHAR

“ing to Khalilabad, and an endorsement was made on the \map to this. effect. N ARAYAR,

‘under the orders of Government.  'We thus see that at two distinct and separate -

tlmes, w1thm the last thirty years, namely, in 1861, and in 1876 the Qrown

-has admitted the right of the plamtlffs to hold a ferry, on the basis that 1t has ",

" been permanently settled with them in the same manner as their eqtate Coee

We are, therefore, .of opinion that the Subordinate Judge was right in holdmg '

that the plamtlffs have, from time fomemorial, had a franchise gxanted o’ them

by the Crown which enabled thei t6 claim a monopoly of the right to ferry

within reasonable limits across the river, - The grant itself has not been’ pr,o-

duced and Pearapuf—AgIapur is'at some distance from Deogram. But still in"

1859 in 1861, and again in 1876 the monopoly was-found by the proper -

Govemment Officers to be appurtenant to two villages, namely, Deogram and

- Mohespur, within the Pergunnah of Rhalilabad. There is still another matter -

for -consideration. It is a general principle that ancient grants may be.

explained by modern user. In this case the user spoken to by the witnesses,

which undoubtedly existed, was in the 1mme31ate vicinity, if ot from the.

boundary between those villages ag’is found by the Subordinate Judge; . and

/ must be taken to be a user supported by the right by which it was. claimed.

Consequenﬂy, although we think that the plaintiffs have establistied a right.of® -

fer ry appurtenant to Deogram and Mohespur on the left bank of the river, they

have not been ablé to establish anything more ; and we agree with the leame(l

" Subordinate J udge that their claim, sofaras it-asserts that’ right to estabhsh

8 ferry beyond the purview of thpse villages, must be reJected ”

It must 'be admitted in this case that there was ‘no
reason to grant aferry. franchise before the’ dam was.
built, and .so 4t is not poss1b1e to presume a grant from
immemorial user.- But such a grant_can still be pre-
sumed from the evidence in the case.” We think,
therefore; the Courts below were right in holding that -
the facts in this case raise. a presumption that there was
a. Government grant in favour of the plaintiffs.. The
.appeal, therefore, fails and must be dismissed with costs.

1

‘ Decree confirmed.
S ILR 12 . 7 U J6R.
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