APPELLATE CIVIL
8-

‘ Before Szr Norman Macleod Kt Chzef Justzce, “and M'r Justzce Coyayee '

CHUNILAL DEVJI AD ANOTHER (ORIGINAL PLAINTIFFS) APPELLANTS!
. KARAMCHAND SHR;CHAND (ORlGINAL DEFENDANT), RESPONDM\T"

f-'C'wzl Drocedure Code (Act 'V of 1908), sections 64, 73—Atta,chment before

- judgment—Part of property mortgaged ‘after attachment— Aitachment valid. - i
as against the whole of the propérty—Mortgagee takes subject to all claims

> made against property attacked——Rateable dzstmbutwn between decree-

o holdew

“Tn 1904 one A filed a smt agamst defendants Nos 2 to 10 and obtained an
order for attachment. before judgment of propertles A and B belonging to

" the defendants. In 1905 one K filed a suit against the same defendants and

. obtained a decree in 1906." Out .of ‘the attached properties A and B, the

property A was mortgaged to the plaintiff in 1902 but the property B was

B mortgaged to him in 1905 that is, after A’s attachment but before K's decree. -

- In execution of A’s decree:a part of property B was sold free of the mortgage

" of 1905. As K had also applied -for execution, it was ordered that sale ~

proceeds of part of B property be rateably distributed between A and K

Kunder section 73 of the Civil Procedure Code, 1908. The plamtlﬁ thereupon,
* sued to recover the amount which was pald to K.

" Held, dlSInlSSng the suit, that when an attachment had been levied om
property in execution of & decree, then any attempt by the judgment-debtor |
to deal with the property must be considered as contrary to the' attachment,

- "and the transferee or mortgagee must bé considered as taking the transfer or

' mortgage subject to all ‘claims :which conld be made against the property
‘attached which by the law were not confined to -claimis of creditors attach- .
ing before the trangfer, but would also mclude the claims of any other execu-

- tion creditors who mlght apply for execution before the assets were realized. \

- Sorabyi Edulfi Warden v. Govmd Rarrje, £, N Wadza and anotherm )
. Telied on, . .

"+ SECOND _appeal agamst the decision of N. V. Desai,
<Jou_1t Judge of Thana, varying the decree passed by
Abraham Isaac, Subordjnate Judge at Pen.

*_ Suit-to recover money. = .

® Second Appeal No. 237 of 1921. .
@ (1891) 16.Bom. 91.
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‘;'“1922-f e The fam11y of defend%nts N 0s. 21010 owned certaln
P properties. These properties were in two lots A and B.-
Ve v Onthe 18th December 1902, the properties- in lot A
- Banaxt - were mortgaged to Chunilal Devji (plaintiff)." :

.- CHAND’ -
707 Tn 1904 one Amarchand filed a Suit No. 81 of 1904
~ against defendants Nos. 2 to 10, obtained attachment of -
the above propertles before judgment and subsequently.
~ _'obtamed a decree. .7
. .On'the 28th March 1905 these defendants Nos. 2 to 10
imortgaged the propertles B to Chunilal, plaintiff, . .

: In 1905 Kalamchand (defendant No.1) filed a Suit
2 agamst the defendants Nos 2 to 10 to recover a sum of
money and obtamed a decree in 1906. :

In execution of Amarchand’s decree properties. A and

, B were put up for sale and it was ordered that pro-:
~perties A should be sold subject to plaintiff’s . mortgage
of 1902, while propert1es B should be sold free of the.

_ mortgage 6f 1905, Accordlngly four lands out of B were
_ sold-and Rs. 3,205 were realized and sent to Court.

- Thereupon Karamchand in execution of his decree
~ applied for a rateable distribution of the assets realized
 and the Court ordered that Amarchand” be ‘paid
~Rs. 1,300 and odd for h1s share and Karamchand

‘ “Rs 1,900 and odd. =

"The plalntlﬁ ﬁled the present suit to recover Rs 1 900
' pald to Karamchand (defendant No. 1) contendlng that .
~+his mortgage claim had priority over defendant No. 1’s
g -decree which was subsequent to the mortgage.
‘.  The "Subordinate Judge allowed a decree agalnst
" defendant No. 1 for the amount of Rs. 1,074-3-7. '
' '~ On appeal the Joint J udge re*versed the decree observ-
_ing as follows — k ) -~
Appellant answers that hls isa claim enforceab]e under that attachment

* and 86 this mortgage is void as against his claim. I think - sections 64 and’
BN Cwll Procedure Code, fully support the posmon of appellant. .
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7"\'Under’ section 73, Civil Procedure Code, appellant dhad‘a right to claim | 1922,
rateable distribution as he had a_money decree against the same judgment- e
*debtors and had applied for rateable distribution before assets were received, - CBUNILAL:
It was not contended here that he ‘was not entitled to claim any rateable ~ ¢ AZ'AM; :
distribution, Priority” was. claimed “on the ground that before he came-in- ,cEHAND, -~
w1th his decree, the properties wéte already mortgaged. . But one has to turn '
to section 64 to see that respondents cannot be allowed the advantage they

clalm After an attachment by a Court, any private transfer of that property
: 8 void as against all claims enforceable under the attachment '

» An explanatlon is now added to tlns ‘section 64,- Civil Procedure Code,
» whlch says that claims enforceable- under an attachment include clalms for the
rateable distribution of assets (see I L. R. 16 Bom. 91).

‘ Thus appellant’s decree being a claim for rateable distribution of assets s
A m(,luded in the claims enforceable under Amarchand’s attachment and this
mortgage is therefore void against it also. 'J.‘he claim for a refund as -
: .brought'against defendant No. 1 delserves therefore to be rejected

2 The pla1nt1ffs appealed to the High Court.

G N. Thakor, for the appellants :—The mortgage
executed in favour of the appellants wasnot necessarily
vo1d as agamst the claims of Karamchand. It was
" Amarchand who had obtalned the attachment on pro-
‘perty and after the mortgage i in favour of the appellant
“-what Karamchand could have brought to sale in execu-
tion of his own decree -would have been the right;
title and interest of. the orlglnal mortgagors in the .
property If the view taken by ' the lower appellate
Court is correct, - great. injustice will follow to a
bona fide purchaser or mortgagee of the property under
attachment. Hence section 64, Civil Procedure Code,»

- 1908, must be so construed as to protect bona fide
dealmgs )

G S. Rao for P. B. Shmgne and B. R. Damle for
the respondent were not called upon. = -

- MACLEOD, C. J. :—The facts of this suit are somewhat
‘complicated, and have been rendered more complicated
by the Wf?act‘ that in the course of the proceeding an

; . - R
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s . order was passed allowmg the plamtlﬁs to amend thell"
T OHUNILAL plalnt But in this-second appeal the only respondent:
U, is the 186 defendant and we are not concerned with
- Karau- -

“.any order passed by the lower appellate. Court. aga1nst'-
‘the remaining defendants.  The lower appellate Court
~ dismissed the suitas against the first defendant, revers-
ing the decree of the trial Court, which dLrected that
. the plalntlffs ‘should recover from the first defendant
- Rs. 1,074-3-7 with interest. It is agalnst the order of
the lower appellate Court dismissing the suit as against
-the first defendant that the plaintiffs appeal, and for the
~-purposes of the appeal it will only be necessary to refer
to certaln main facts ‘ : L

. CHAND.

In 1904 one Amarchand KeshaV]l filed a sult agalnst
certaln persons, who are représented now in’ this suit-
by defendants Nos. 210 10. He attached certain pro-
perties before judgment which may be referred to as:
propertles A ‘and properties B. o

In 1905 the present defendant No. 1 Karamchand g
_filed asmt against the same: partles and obtameda i
~ decree in’ 1906 w : R .

 Now properties A had been mortgaged 0 plamtﬁs E
- in 1902 before the attachment levied by Amarchand, but-
propertles B were mortgaeed to the plaintiffs in 1905,
after Amarcha attachment, but before Karamchand
obtamed his decree. : R :

. Amarchand sought to execute his decree by sale of the-
propertles A and B, and it was ordered that properties A.
‘should be sold subject to plaintiffs’ mortgage of 1902,
“while properties B were tobe sold free of the mor toage of
'1905. Fourlandsout of B were sold. Meanwhile Karam—,
) chand had applied for execution of his decree, with the
_ result that the sale proceeds of the four lands out.of B,
. namely, Rs. 3,265, were distributed rateably under sec—
‘tion 73 of the Civil Procedure.Code between Amarchand
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and the ﬁrst defendant Karamchand It is that sum

of Rs. 1,900 . which-was- paid to Karamchand under
section 73 which the plamtlﬁs now seek to recover '

A very similar: questmn arose in. ;Somb;z Edul;z ’
Wardenv. Govind Ramﬂ, F. N. Wadia and another®,
“which was decided by Mr. Justice Telang. . That was .

a case under the Civil® Procedure Code of 1882. The

‘plaintiff Warden had filed a suit agamst Govind Ramji -
for Rs. 2,237 on the 8th July _1890 and obtained an _

attachment before judgment of certain money belong-
ing to Govind Ramji in - the hands of the B. B. &C. I.
Railway Company: - On the 5th ‘Avgust 1890, Warden
got a decree, and on the 13th August he applied for
executlon On the 24th September-Govind Raniji made

an -assignment in favour of his Attorneys Messrs.

Wadia and Ghandy, of the fund belonging :to him

(expressed to be Rs. 7,818) in the hands of the Railway |

Company, subject to the attachment levied by Warden.

In February 1891, the Bank- of Bengal attached the =

~ sum of Rs..7, 818 in the hands of the Railway, Company,

- 'in execution of a decree obtained by the Bank against -

Govind Ramji in Suit No. 190 of 1890, and subsequently -
" other creditors-of Govind Ramiji, who had obtained.
- judgment against’ him, apphed for executlon and :

~ obtained attachments. .

.On the 26th May 1891, under a consent order i
Suit No. 382 of 1890 (that wak Warden’s suit) the Rail~

way Company paid over to the Sheriff of Bombay, the-.
-sum of Rs. 8,084-1-0, which was the amount admitted
by the Company to be due to Govind Ramp aftel mak~ .

- ing all just deductions.

- Tt was contended hy Messrs Wadla and Ghandy that :
_ under the above assignment of the 24th September

1890, they were entltled to the fund asmgned to them
o ) (1891) 16 Bom, 91

' 1_'92-2. e
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sub]ect only to the cla1m of Warden Who had, at the \

. date of assignment, already attached the said fund, and

that subsequent atmchmo credltors had no clalm to

- the said fund. . : PR

It was held that the fund in questlon should be/
regarded as assets realized by sale, or otherwise, in
execution of a decree, within the meamng of section 295

of the Code of 01v11 Procedure of 1882.

- It was also held that under the provmmns of -sec-

' tlon 295 the claims of the subsequent execution credltors
“were ‘¢ claims. enforceable under the attachment *:

of Warden within ' the meaning of section 276 of. the

" Civil. Procedure Code and that the ass1gnment to*
~Messrs. 'Wadiaand Ghandy was void, as, well agamst;,
“the claims of the creditors of Govind Ramji, who appli- -

ed for execution, before the  26th May 1891, as

, agamsb the claim of Warden to the funds in the hands
_of: the Sheriff of Bombay.

It was also held that. the attachment was not hmlted

1mere1y to such portion of the fund as covered the .

amount of Warden’s decree but was a valid attachment
in the form in which it was made, namely, on the Whofet,
fund in the hands of the Railway Company

“Section 64 of the Code of 1908 is the section corres-
pondlng to-section 276, and the explanation to that -

section, which is new, gives the sanction of the - Legis- -
. lature to the view of Mr. J ustice Telang, which other-

‘wise m1ght have been open to correctlon by a hlgher
Court. - : -

NOW'1t seems to me that, subsbitutin\g"‘ properties B »
for “ the funds ” in that case in the hands of the Rail-
way Company, which were due to the Judgment-debtor,'
, ‘there can beno difference in the prmmple applicable ’

1o both cases. The mortgage by defendant No. 2 of -

properties B after Amarchand’s attachment ‘was
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: undoubtedly contrary- to the attachmen,t wh1ch could*

- not be limited to only suchi portion of the properties as

might be sufﬁcrent to cover the amount of ‘the decree,

but was an attachment against the whole of the. pro- -

perty. Mr. Justice Telang held that the attachment in-

"Warden’s case was not 11m1ted to so much of the fund .

as would be suﬂiclent to cover his decree but was a
valid attachment against the whole fund which was

over Rs. 7,000. As-long as the assets are not realized it -

_is open to any other subsequent ]udgment-cred1tor to
apply for execution of his decree against the property
- attached - by the previous' jundgment-creditor before

.any private transfer or delivery of property to thlrd :

‘ partles had been made.

The argument in Warden s case“) chleﬁy dealt with-
the question Whether subsequent claims which might

be made for rateable distribution could be considered as.

‘claims enforceable under the original attachment, and

‘that point has now been made clear by the explanation .

- to section 64, and it is difficult to see now what is left

s

for the appellants to argue in the face of -that decision, :
- ‘unless it could besaid that the property attached by the .

judgment-creditor is property to which differert prin-. -
. ciplesmust apply fromthose applicable to property which N

consisted of a fund claimable by the judgment-debtorin

“-the hands of a third party When "an attachment has.

‘been levied on property in execution of a ‘decree then

any attempt by the judgrient-debtor to deal thereafter: .
. with the property must be considered as contrary to- -

“the attachment, and the transferee or mortgagee must
~ be considered as taking the transfer or mortgage, ‘sub-
ject-to all claims which "could be made against the-

property - attached which-by the law-are not confined

to claims of creditors attachmg before the transfer, but

; will also 1nclude the ‘claims of any other execution.

a (1891) 16 Bom. 91.

~
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:‘;credltors Who may. app‘.ly for executmn before the:

assets are reahzed ‘We think the decision of the Courb‘
below was right and the appeal should be: dlsmlssed‘ir

- W1th costs.. - fb

-COYAJEE, J. —I agree with the reasons given in’ the
judgment now delivered by the learned Chief J ustu,e
It is contended on behalf of the appellants in- th1s
Second ap peal that, although the mortgage executed in -

" their favour i in the year 1905 by the. predecessors—m-;
~interest of defendants Nos. 2 to 10 was void as- agamst

Amarchand’s claims, it was not necessarily “void’ as
.agamst the claims of Karamchand. - In support -of this’

"contention it is urged that but for the attachment andy
‘sale effected on the application of Amarchand what

Karamchand could have brought to sale in executlon

~ of his own decree would have been the right, title and
,~1nterest of the-original mortgagors in the property,
B %ub]ect to the prior incumbrances created by them, and
; ‘that the rights of the mortgagees would have remamed

unaffected by stuch sale. That no doubt is the. true
effect of a judicial sale. . Bubt here the property was .

g brought to sale under an attachment made at the in-

stance of Amarchand s and Karamchand Was‘clearly
entitled to the benefit of section 78, Civil Procedure
Oode, 1908, which—with certain alterations ‘not here
materlal—replaces section 295 of the Code of 1882 and

“swhich enabled him to claim a share by rateable ‘divi-
~-sion.in the assets realized by such. sale. As against -
’ Amarchand’s claims the mortgage in favour of the
plaintiffs was void, and 'the property sécured by the
“ -mortgage ‘was liable to be sold free from the mortgage -
~{section 64, Civil' Procedure Code, 1908, which corres- °

‘ponds to section 276 of the Code of 1882) If then it

' ’Was vo1d as against Amarchand’s claims it was also void
as against all claims enforceable under the attachment -

- made at hlS instance. For, even under the prov1s1ons .

4
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-of the Code of - 1882 the clalms of the subsequent
- executmn—credwor Karamchand were.“ claims en\force-
__able under the attachment ” - made” in enforcement of

: -.Amarchand’s decree : Sorabji Bdulji Warden v. Govind -,
“Ramyi ®, The explanation to the 64th section of the -

" Code of 1908 gives effect to that decision and expressly
" says that - claims eénforceable under . an attachment»
~ include claims for the rateable dlstmbutlon of assets ”
. It'would thus appear that the mortgage in quesmon is
- void against Karamchand’s claims also.. - The plaintiffs
entered- into the transaction subsequent to and in
~defiance of Amarchand’s". attachment, and .they
‘ ‘presumably knew the legal consequences of that
attachment IR -
i D_ecreé confirmed.
- - J.GR.

| APPELLATE CIVI_L.

- 'Befo}'e Sir Norman Macleod Kt Chzef Justzce, and Mr. Justwe O’oyajee

'KESHAV RAGHUNATH JOSHI (ORIGINAL PLAINTIFF), APPELLANT v,

GAFURKHAN DAIMKHAN BUBERE AND ANOTHER ( ORIGINAL -

DEFENDANTS), RESPONDENTS“

Indian’ Limitation Act (IX of 1908), Artzcle 134—Tmnsfer from morigagee
as ostensible owner—ValuabZe conszderatwn—thle of transferee unassazlable -

. after statutory period. . S

P

When a mortgagee sells the mortgaged ‘property” as an ostensible owner and '
. there is valuable consideration for the sale, the right of the purchaser becomes
amassailable by the mortgagor by the lapse of twelve years from the date of

~ the purchase under 'Artiéle_ 134 of the Limitation Act, 1908.

" © Second Appeal No. 425 of 1921, -
© - @ (189%) 16 Bom. 91. = -

1922,

CHUNILAL -

o.. =
Karam-
CHAND;

19227
January 20,
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