" VOL.XLVL]- .BOMBAY SERIES. 843

. { is, therefore clear that the decision of the 'I‘axmg ’ 192’2,.
Officer was wrong, and the appellant cannot, by saying —
_ that he is asking for a declaration that the decree passed - ‘ Nﬁi’iﬁg
}agalnst the first defendant is b1nd1ng against the Y
other defendants get rid of the fact that he is asking = Mapavama
* this Court to pass a money decree against the other " gzl‘jgﬁ‘;:
. defendants. The appeal, therefore, has been wrongly =~ Samaxaei
(valued, and it may beé noted that when the First appeal =~ JANPAU-

was filed to the Distriet Court, it was not valued on '

this basis, but was' valued on the original claim.

The - appellant, therefore, must repay the Court-fee :

which was refunded. A Week’s ‘time is allowed for
'maklng this payment

0’"‘1‘??" accbrding ly..
7 RER '

APPELLATE CIVlL.

Befowz Sir Norman Macleod, Kt Chief Justzce, cmd Mr. Justice COJajeB o -

\HOLLEPPA KALLAPPA MAYAPPANAVAR (ORIGINAL DerenpanT No, 4), ; 1922,
ArpELLANT v. IRAPPA GIRF MALLAPPA BADIGER AND OTHERS (omm

J'anuary:l(i.
NAL DEFDNDANTS), RESPONDENTS®. - - - ﬁi )

Dekkhan Agriculturists’ Reltef Aet ( X VII qf 18 79), sectzon 1 0 A-—Sale or‘ ‘
: mortgage—Oml evadence—-—Scope of the section. .

‘ The provisions of sectmn 10 A of. the Dekkhan Agrlcultunsts R(,Ilef Act .
o are not Llimited to suits of the description mentioned in clauses (), () or (z)
of section 3 of the Act, but apply to all suits to “which an agriculturist is a
party and in which there is in issue some transaction entered into by such
agriculturist or the person, if any, through whom he -claims, which are of .
"~ guch a nature.that the rights and hablhtxes of the pa,rtles thereunder are -
~triable wholly or in part under Chapter IFI of the Act. :

~ SECOND appeal from the dBCISIOIl of D.-A. Idgunp,“
Assnstant Judge of Belgaum, conﬁlmmg the  decree
paseed by R. G. Shirali, Subordinate Judge at Athm. E

“®Second Appeal No 741 of 1920.
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. Silit for'partition‘“.
‘The pla1nt1ff sued for partltlon of certaln lands:
‘Defendarts Nos. 1 to 3 were his bhaubomdhs Defend- .

~ ants Nos. 4 to 7 were alienees of portions of the proper:

ties. These latter defendants did not appear In .the;
suit a decree for partltlon was passed -

' Defendant No 4 ‘who Was the ahenee of one. of’ the;
properties so partitioned, apphed to have the ex parte

-decree-set aside.: The decree was set as1de and the suit’
',reopened with respect to the 1and

'The 1and in questlon was transferred to defend-.

. ant No. 4 by the plaintiff and  the father of defend-:
_ants Nos. "1 to 3 in 1913 for Rs. 3,000. “The deed was in
~ the form of a sale-deed, * There was 4. contemporaneous

oral agreement that if the vendors returned Rs. -3,000.
with interest in six years’ tlme, the property was to be

. 1econveyed to the vendors..

, At the retmal of the suit, the plamtlﬁ sought to’ prove
the aforesaid- oral agréement in order to estabhsh that

~.the tlansaetwn was in reality a ‘mortgage

 The lower Courts allowed the oral '1greement to be
“provedunder section 10A of the Dekkhan Agriculturists’

- Relief Act ; and held that the transactmn relied on by

-defendant No. 4 was a mortgage The Courts, therefore,

.restored the original decree for partltlon Wlth respect
to the land in questlon

- Defendant No. 4 appealed ‘to.the ngh Court

A G. Desaz, for the appellant. .

H B G‘umaste, for respondents Nos 1 and 2.

MAGLEOD C. 3. ——The plaintiff filed this'suit for partl-.
tlon of certain lands and houses and moveables at
Shll‘hattl in Athm Taluka Defendants Nos 1 to 3 Were
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~his bhaubands. 'The " other defendants were alleged _ 1922
. to be alienees of some of the lands. -Defendant No. 4. S
- did not appear at the trial. The suit was decreed. KALLAPPA
3 Thereafter defendant No. 4 got thie decree set aside to the - Inarrs G e
“extent of the land Survey Ne. 156, which is said to have’ Mariapra..
“been. transferred to him by the sale deed, Exhibit 115, in B
1913, The plaintiff alleged that the transfer was really
A mortgage and that, therefore, the land was still owned
by hls family and was part1b1e )

i In the trial Court the issue was whether the sale
‘relied on by the defendant No.4 was really a mortgage? -
Tt does not séem to have been suggested there that that
isste-could not be tried, or that section 10 A of the
Dekkhan Agriculturists’ Relief Actwas not apphcable .
to the case. But in First appeal that pomt was :taken. -
The learned Judge said :

B The only question is whether the words * whenever it is urged at any stage
- of any suit or proceeding ’ in section 10 A are to be 5o -construed as to con-
+ fine the meaning of the words * any suit or procecding  specifically. to a 'suit
- of the description mentioned in section 3, clauses (w), (¥) and (). Section 12
and section 13 are in terms restricted to those smts, but sectlon 10 A enacted
: in the same ehapter provides for ¢ any suit or proceeding . All that is . neces-
gary is that the transaction in issue should be of such a nature as to make it
"amenable to the operation of sections 12 and 13.- I see no reason for cutting
down the scope of the words ¢ any suit or proceeding ! in section 10 A; and
hmltmg it to the four corners of the suits provided for in section 12. Sec- ..
© tion 10 A was, it would appear, deliberately given a wider scope The Words
any suit ’ have, therefore, to be read in their ordmary sense

Tt seems to me that when the prowsxons of sec-_
tion' 12 wete specifically limited to any - suit of the
descnptlon mentioned in section 3, clauses (i), (1 y) or .

. (?), if it had been intended to limit the provisions of
‘section 10A-to suits of that description, similar Words )

" would have been used instead of the words ‘in any suit
~or proceeding’: - But for the section to be applicable it
~is only necessary that an agriculturist must be'a party -
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: to the smt and that some transaotlon shall be i in 1ssuei

entered mto by such agmcultunst or the person, if. any.,’f
through whom- he claims, which shall be of such'.a-
.nature that the rlghts and 11ab111t1es of the partles"f
thereunder are triable. wholly or in part undér Ghap—
ter IIIof the Act. The 111ustrat10n (a) makes this.
clear :—If a Iandlord sues for possession of land ieased

by him -to an agriculturist, such suit is not one of the .
suits referred to in section 3, clauses (w), W) and (3

In a suit on a lease, if the detendant alleges that he”
. mortgaged 1 the land with possession to the lessor, who

is erititled to 1ts possession only as such mortgagee and
not as owner and asks that he may be allowed to Te-

' deem the mortgage without be1ng e3ected then - there :

isa transmtmn in idsue such as is_referred. to in sec-
tion 10A; and fhe Court may admlt evidence on thig.
allegation, and, if samsﬁed that it is correct, may decllne
to eject the defendant as tenant, and allow the. suit tO'
be converted into one for redemptlon of the mortgaged,
property. Therefore the fact that there is some suoh.

" transaction in issue in a suit to which an ag1 iculturist

is a party renders_seotlon 10A. apphcable whatever the
nature of the suit may be. Now it seems to.me to be

clear that this was a suit for partition which Was'

resisted by the 4th defend'mt on the ground that a palt,;
of the property had been sold to him, so the Court was -

, en‘ntled to take evidence with regard to the real natule
: of the transactlon ‘and decide. whether or not, the -

transacmon ‘was a sale as contended for by the 4th

" defendant, ora mortgage as a,lleged by the plammff and ,

having found that it was not a sale but a. mmtgage,,
then the Court was entltled to treat the case as against

,'the 4th defendant as a suit for redempmon "The Couxt‘r

apparently did not take that course but left- the mort. -

: gagee—appellant to his remedy by another suit, . As. the )

partles are agreeable now that we should pass orders as
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if the plalntlff was askmg for a redemptlon of the
mortgage from the 4th defendant while dismissing the

‘appeal by the 4th defendant against the decree for

partition; we direct that the suit should be remanded "
to the trial Court for taking an account under sec-

‘tion15B of the Dekkhan Agriculturists’ Relief Act of the
-mortgage, Exhibit 115, of the year 1913. We dismiss ~

the appeal with costs and remand the suit to the trial
Court. to pass a redemption decree Costs in remand

’ to be costs in the cause.

 COYAJEE, J.:—I agree. In this Second af)peal it is

-urged. on behalf of the appellant that the lower Courts
~erred in law in inquiring into the nature and character
-of the transaction in question. The contention is that

the operation of section 10A of the Dekkhan Agricultu-
rists® Relief Act should be confined to that limited

class of suits which is described in section 3 of the Act -

whereas the present suit being a suit for partit'ion, of
certuin properties does not fall within that. class. In
my opinion that contention is not well-founded. - The

material words of the section are “at any stage of any -

- suit or proceeding to which an agriculturist is a party.”

B

These words must be given their ordinary and. natural
meaning, and. the Legislature- must be taken to
mean what it plainly expresses. The illustrations
attached to that section show that it was intended to
give full effect to the plain words of the enactment.

‘Neither of the suits referred to in illustrations (a) and

(¢) falls within the restricted class of suits described in

“section 3. The illustrations given in the statute “are o™

relevance and value in the constluctmn of the text.” In

: Mahomed Syedol Amﬁm v. Yeoh Ooi Gark® the Privy .

‘Council observes : © It would require a very special case

, to warrant their rejection on the ground of their assum-

ed repugnancy to the sections themselves. It would be :

L ® (1916) L. R. 43 L. A. 256 at p. 263. -
ILR10—6

1922.

- "HoLLEPPA
- KALLAPPA

v. :
InarrA Ginl
MALLAPPA.
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the very last resort of constructlon to- make~ any" such:

~assumption:” The great usefulness of the 111ustrat10ns,f'!

which have, although not part of the sections, beeh ex-
pressly furnished by the Legislature as helpful in the.

-working and application of the statute, should not be

thus impaired.” - Moreover a comparison of the langu-

" age used in sections 10A, 11 and 12, which all occur in‘

the 3rd Chapter of the Act, yields the same-result, For,

-whereas thé words used in section 10A are “any suit or
- proceeding to which an agriculturist is a par ty 7, those.l
- used insections 11 and 12 are. “ suit of the description:

mentioned in section 3.” That this variation of language‘

is not attributable to a desire of improving the style or

of avoiding repeated use of the same words,, becomes
obvious ‘on a mere reading of sections 11 and 12 them-
selves. In my .opinion, therefore, section 10A has a’
wider operation than what is contended for on behalf
of the appellants ; and this construction best harmo--

" nizes with the object which the Legislature had 111 7'

view in passing the enactment. ‘
‘ Appeal dismissed : case remanded.
‘ R. R.’ ;

APPELLATE CIVIL.

Befo're Sip Norman Macleod, Kt., Chief Justice, and Mr. Justic&.Coyajee.f'

HANMANT TIMAJI DESAL anp oruens (omGINAL DEFENDANTS),

APPELLANTS . RAGHAVE\IDRARAO GURURAO DESAI (ORIGINAL'
‘PLAINTIFF), RESPONDENT®, . -

Decree—2ortgage decree-Executeon—Pcument in mstalnwnts——Fatlme to'ﬂ.
pay mstalments—-*Payment appropriation of.

A decree. passed on a mortgage, dated 1904, madm, the dcmetal amount

‘payable in annual instalments, and provided that on'failure to-pay two instals:
-tents, the whole decree could be executed by sale of the mortgagéd property

#First Appeal No. 157 of 1921,
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