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; a longer route Whlch offered far more opportumty for - 1922.-
- the loss to-occur, they were bound to.give notice to the T
~.consignor so as to give him an- opportunity of de01d1ng7 . MAHOMED ~
" whether he should sign the risk note in Form B or not..” ~ G ;’;P,:
The evidence also shows that the route via Dhond and. - Rawway

‘Manmad would be the usval route for goods coming . CoMPAY-

from Southern India via Raichur, and that as a matter-

of fact, the charges were recovered ‘from- the plaintiff

as if the goods had travelled via Dhond and Manmad.

Tt seems to us, therefore, that the Company by carrying

the goods via Kalyan went outside the terms of the
“.contract-and could no longer rely on the protection .

afforded by the risk note. so as to be absolved from
" liability for the loss which occurred. Therefore the:

decree dismissing the suit must be set aside and

there must be a decree for the- plamtlﬂ with costs
, «throughout b ~ :

=

Rule made abéolute.
I. @& B,

* APPELLATE CIVIL. .

". . Before Sir Norman Macleod, Kt., Chief Justice, and Mr, Justice Coyajee. - N
,BALVANT RAGHUNATH (ORIGISAL PLAINTIFF ), APPELLANT ». BALA 1922,

o FENDANT PONDENTS® .
VALAD MALU A\D OTBEBS (ORIGINAL DEFENDANTS), Rms ONDENTS?, January 11,

Civil Procedura O'ode ( Act V of 1908), Order” XX, T, Rules 91, 93—Civil
3 Procedure Code (Act X[V of 1882), section 315~ Execution of decree—~
- Auction sale—Settmg “aside of sale—Refund of purchase money.

- “Where a person purchases property at a Court-sale but does not succeed
in obtaining possession thereof he must get the sale set aside under Order XX1,
~Rule 9l of the Civil Procedure Code, before he can obtam the rlght to ask for )

a refund of the purchase money. :

® Second Appeal No. 392 of'1921,
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Nannu Lal+ v Bkagwan Das(l) and Par'vathz Ammal v, Gomndasamz lelazm ,"}
followed. ‘

Rustomjz Ardeshzr v. Vmayak Gangadhar(3) cpnsxdered

. SECOND appeal from the d601810n of C. V. Vernon, DlS—~j
trict Judge of Ahmednagar reversmg the decree passed‘ .

' by B. G. ‘Phatak, Subordmate J: ndge at Nevasa. -

. In Smt No. 696 of 1910 defendant No. 4 obtamed a»‘
decree on a mortgage agamst defendants Nos. 5 and- 6 .

" The property in dispute: was sold in execution of- the ;
~decree at a Court-sale to the plaintiffin 1917 ; and the~
- certificate of sale was 1ssued in due course.

Defendants Nos 1, 2 and 3, Who clalmed to be in-

possessmn of the property in their own right, obstruct-,

’_ ed the plalntlﬂi in takmg posseesmn of the ploperty

- To remove the obstructlon the plamtxﬁ :ﬁled a sult m
-the Mamlatdar s Court ; but. the suit was unsuccessful

“The plalntlﬁ filed the present suit in September 1917

,. to recove1 possessmn of the property from defendants

The trial Court held it proved that defendants Nos ‘1
:, and 2 were in possession of the " property in their own:
right for upwards of twelve years. It therefore dis.
missed the suit against defendants Nos.1and 2. At
the same time, the Court passed a decree against
“defendant No. 4 for a refund of the purchase money to -
the plaintiff ; and against defendants Nos. 5 and 6 for
“expenses of the sale. -

. On appeal the Dikstrict J udge was of opinion that the

-plaintift could not. maintain a suit against’ defendants’
- Nos. 4, 5 and 6 in absence of allegatwn of fraud The'
‘suit was accordingly dismissed in tofo.

= The plamtlif appealed to the High Court.

T (1916) 39 AlL 114, . @ (1915) 59 Mad. 803,
@ (1910) 35 Bom. 29.
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Jé Rele, for the appellant —~1 submi that though
the'claim for possession of property cannot stand on
the findjng recmded by the lower Court, the alfer-

“native claim for the return of the purchase money will

lie against the judgment-creditor (defendant No. 4). In

execution of a decree. when - property is sold, the judg- -
ment-creditor guarantees that the judgment- debtor has
some saleable interesti in the property sold (Order XXI, -

Rule 91) and when it is subsequently found that the
judgment-debtor- had no interest in the property, the
auctwn-purchaser can, on the strength of the guarantee
sue to recover the purchase money This was the view
taken by this Court in Rustomyi. Ardeshzr_v. Vinayak
Gangadhor®. This decision was given after the new
Act came into force and it is observed therein “ there
can be no objection to treating the relations of the
- parties, namely the judgment-creditor and the Court-

 sale purchaser, ag relations in the natu;e of contlact -

,See also Mahomed Kala Mea V. Harpermk("

" Tt is no doubt true that by the change i in the Wordmg
of Rule 93 of Order XXT, which co1responds with sec-

tion 315 of the old Gode the law as to the right to"
recover purchase money is altered. Rule 93 makesit a -

condition precedent to the recovery of purchase money,
that the sale is to be set aside and this is the interpre-
tation put upon the section in the recent dec1s1ons of
the Allahabad and Madras High Courts in Nannu Lal v.
Bhagwan Das® and Parvathi Ammal v. Govindasamii

"Pillai®. - I, however, submit, that the right of action' -

to obtain a refund consequent on .the want of saleable
interest in.the ]udgment-debtor is a right 1nher1ng in
a purchaser and his cause of action arises out of the
misrepresentation made by the creditor that saleable

interest continues though in fact there wasnone. If

® (1910) 35 Bom. 29. L. @ (1916) 39 AIL 114.
@ (1908) LR 361 A32) . @ (1915) 39 Mad. 803.
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"’E;l??l - “the purchaser s’ not allowed_ to exercise thls r1ght 1tf_‘
";_““‘ Would lead to great haldshlp in cases where 1t is found}
) :ng;‘g;i“;a after the confirmation -of the sale that there was no
v saleable interest. . The’ puarchaser would not™ get the.
. 2:BaALA, -

PR property and would also lose the purchase money

A, G Desaz for respondent No.- 4 not called upon.:

‘ MACLEOD c.J. -—The plamtﬂ’r‘ brought ~th1s sult to
" recover possessron of the suit land from the ﬁrst three,'
defendants, or; in the, alternatwe, t0 Tecover Rs. 417—9 o
«from the 4th defendant The . 4th  defendant - had
: obtamed a mortgage decree on the 15th August 1913 in:
Suit No. 696 of 1910 agamst defendants Nos. 5 and 6,
~Sakharam - -and Tukaram. CIn the - executlon ‘of that
decree, the suit land was sold by auction on the 3rd
“March 1917. . The pla1nt1ﬂf pulchased it for Rs. 401, and
his sale was confirmed on the 23rd May 1917. He says
that he got possession of-the land unobstructed, but
. "the defendants® allege that only symboheal possession
was obtamed_ and the plaintiff was never in actual ;
- possession or Vahivat of the land. On the 28th "August
1917, defendants Nos. 1 and 2 asserted their right to be’
in possession of the land, whereupon the plaintiff filed
Suit No. 28 of 1917 in the Mamlatdar’s Court which he»,
lost 8o he had to bring this suit.

In the trial Court it was found that defendants Nos. L'

to 3 had been in possession as owners for miore - than.

" twelve years and therefore the plaintiff could not succeed.

. as against them. The learned Judge passed a decree .

for Rs. 407-6-0 and costs against the 4th defendant

relying on the decision in Rustom7z Ardeshzr v. Vina-
. yak Gangadharm

In appeal this declsmn was reversed by the District
. -Judge -who conmdered that the rule laid down i

(1) (1910) 35 Bom 29 :
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Rustomjz Ardeshzr V. Vmayalc Gangadkarﬂ) had no .
application to &' gsale in pursuance of a mortgage decree -

under Order XXXIV, that there was no allegation of .
fraud and that, therefore,. there. vyas no -bas1s for the
‘claim to recover the purchase money.

* Now under Order XXI, Rule 91, an auct'ion-‘phrehe‘qe’;ri

at a Court-sale in execution of a decree may apply to
‘the Court to set aside the sale, on the ground that the

judgment-debtor-had no saleable interest in the pro--

perty sold, and the period of limitation for such applica-
tion is thirty days. If the orderis made to set aside the
sale, then the purchaser under Rule 93 is entitled to an

order forrepayment of his purchase money, with or with-
out interest as the Court may direct, against any person

" to whom it has been paid. The corresponding sectiox’

" in the Code of 1882 to OrderXXI Rule 93 was section 315 ‘

Whlch directed :—

BT ¢ When a sale of unmovmble property 8 set asxde under section 310A

512 or 313, or when it is found that ‘the judgment-debtor had no saleable‘
. mterest in the property which purported td be sold and the purchaSer is for

" that reason deprived of it, the purchaser shall be entitled to recéive back his
purchase money (with or without interest as the Court may dlrecﬁ) from any.
* person to whom the purchase money has been paid.” -

Tt will, therefore, be noticed that a conmdemble‘

" change has been made in the law by the Code of 1908,

_for the statutory right to file a suit for recovery of the -
purchase money has been taken away.  If it is found .

~ that the judgment-debtor had no saleable interest when
~ the property . was sold, the pumhase money cannot be
recovered until or unless the sale is set aside.
 That .is the constructlon placed on Order XXI

‘Rules 91 and 93 by the decision of the Allahabad High .

~Court in Nannu Lalv. Bhagwan Das®.. The learned
‘Judges remarked at page 119 : “ It is only necessary to
pomt out - that there is a marked d1fference in the

(1) (1910) 35 Bom 29 )', e (1916) 39 All 114,
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terms of the present Code of 01v11 Procedule and’ the
Civil Procedure Code of 1882. Section 315 of the lattet

Act ‘provided that the purchaser: might get back the’
- purchase money when a sale had been set aside under

scctions 310 (a),"812 or_313, or when it was found that’
the judgment-debtor had no saleable interest in the -

] property which purported tobe sold, and the purchaser
- was for that reason deprived of it. We have already
-pointed out that, under the provisions of the present
. Code, it is only when the sale has been set aside that '
. the purchase money can be returned... ¢ As regards sales :

under a decree of a Court, there is no warranty oftitle .

. either by the decree-holder or by the Court’, “In the

case of Dorab Ally Khan v. Abdool . Aezeez®; their

Lordships remarked : ‘Now it is, of course, perfectly
" ‘clear that when. the property has been sold under a
" regular execution,. and the purchaser. is afterwards

evicted under a title paramount to that of the 3udg—
ment-debtor he has no- remedy aga,mst erther the
sherlﬂf or the 3udgment-cred1tor ”

[
s

The same point was dealt with i 1n Parvathz Ammal v,

- Govindasami Pillai®. In that case the Court-sale was
set:aside on account of irregularities in its conduct

perpetrated by the decree-holder. The purchaser there-
upon filed a suit for a return of the poundage fees not
returned to-him and interest on' the purchase money~

paid by him. - It was held that a suit was maintainable

for the recovery of " the same. The argument for the

-appellant was that: the. plamtlff should have sought
_redress in execution and that a separate Suit d1d not
_ lie. Their Lordships said :— ° .

T “The present Code contains no provmon regardmw the right of the purchaser

10 obtain a refund of hig purchase money: without : ‘applying to set aside the

- :sale when it is. ‘subsequently found that the judgment-debtor had no saleable '
interest in the property. It may be as suggested by Mr. Ramachandra Ayyar -

@ (1878) L. R. 5T A 116. © @ (1915) 39 Mad. 803 at p: 805."
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' for the lespondent that,’ unless the purchaser seeks the ald of the Court to- set L 19227 '

:aside the sale, he has no remedy against the’ decree-holder. . It was laid down™ - P
' BaLvant--

by the Judicial Committee in Dorab- Ally Khan ,V Abdool Azeez) that there - RAGRUSATE
vas 1o warranty of title in Court-sales : see also Sundara Gopalan v. Venkat- - 'v.L T
- avarada Ayyangar®. The right of action to obtain a refund consequentson | Bara. -

ihe;Want of saleable interest in the judgment-debtor is not a right inhering in' -
4 purchaser, but is the creature of 4 statute, and the right thl}s conferred can -
-only be exercised within the limitations prescribed. Consequently without,
gettmg the sale set as1de through Court, the purchaser has no right of
action.” . : Cel Al

‘ The case rehed upon by the appellant in Rustom;a ‘
Ardeshir v. Vinayak Gangadhor®, was a case under
the Code of 1882 being Second Appeal No. 472 of 1909.
His LOI‘dShlp the Chief-Justice said :— - -

“ We think, however, that the right of the plaintiff to maintain a smt is

_-made clear by the provisions of the-Civil Procedure Code in the manner in-
.dicated in Sundara Gopalan v. Venkatavarada Ayyangar®. - Under the Civil

- Procedure Code an implied warranty of some saleable in'terest when the right,
“title and interest of a judgment-debtor is put up for sale, is implied, and the -

, purchasers right based thereon to a return under certain conditions of the
purchase money which has been - received by - the . Judgment-credltm is
recogmzed ” , , :

-1 doubt very much Whether there was any necessn:y ‘
to base the right given by the.Legislature under the
»old Code of 1882 to a purchaser to file a suit to recover

" his purchase money on a warranty. But for the pur-

* pose of this case we are bound by the provisions of the .
‘Code of 1908, and it seems to me we should follow the -
cases Nannu Lal v. Bhagwan Das® and Parvathi

Ammal v. Govindasami Pillai®, which decide that an
auction-purchaser, at a Court-sale, should he get nothing
from - his purchase, must get the sale set aside under. .
Rule 91 before he can obtain the right to ask for a refand

_of the purchase money. He can undoubtedly maintain a
suit against the judgment-debtor on any ground which:

@ (1878) L.E. 51. & 136, ~ ® (1910) 35 Bom.'29 at p. 33.
@ (1898) 17 Mad: 228. @ (1916) 39 AIL 114.
®(1915) 39 Mad. 803.

- e
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1922, 4 ] is open to him 111 1aw such as fraud or mlsrepresenta-ﬁ
M' ‘tion ; but such a claim Would depend on different evis
" _Racmoxarz - dence, and Would be entlrely of a different character to
B:’“ - the present suit. - No fraud or- mlsrepresentatmn Was

R alleged in the pla.mt and the only ground on which’

the. plamtlff sought rvelief was that after he purchased
the property he dlscovered that "other- persons were:
entitled to it. Therefore the decision of the District:

- Judge is rlght and the appeal must be dlsmlssed Wlth
costs '

COYAJEE J —-—I agree. )
- Appeal dismissed.
- R.R.

| APi?ELIjATE; elviL. |

Befo're Sir Norman Macleod Kt C’hzef Justzce, omd M- ﬁtstece Coyajee

o 1522» : v.f'ANNA NARAYAN PAVGI (OBIGINAL PLAINTIFF) APPELLANT . THE;
o o MADHYAMA' STHITITILA PARASPARA SAHAKARI MANDALI:_‘.

nuary 12.
Jar v.: (ORIGINAL DEFENDANTS), RESPQNDENTS"

Court Fees Act (VII of 1870 ), Schedule I, Artccle 1, Schedule II Artwle 17‘
—Memdrandum of appeal—Court-fee stamp—S8uit on promissory nole—="
Decree - against one dqfendant—-Appeal Jor a decree against remammg

: dqfendants—Valuatzon of clazm in appeal o

Tn a suit to gecover the amount due on prormssory notes from SeveraI .
' defendants, the plaintiff obtained & decree against one of them. The plaintiff '
having appealed to obtain a decree agmnst the remaining defendants, &~ ques-
tion arose as to the valuatxon ofthe c]alm in appeal for~ purposes of Court-
fegi—- . - S e -
~ Held, that the claim i in the appeal should bo valued at the: amount*for
"Whlch the remaining defendants are sought to be made liable.

. Ramasami v. Subbusamzm followed.

'®-Second Appeal ‘No. 694 of 1920 .
$0 (0 (1890).13 Mad. 508.

-
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