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Be/‘ore Sir Norman Macleod, Kt., Chief Justzce and M. Justzce Slzah A
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" Land Revenue Code (Bom. Act V of 1879), sections 203 and "0/’~—Land ’
revqnue, notice of demand made for—Demand notice not an order or decision—
Suit  for a declardtion that land not liable to be tazed—Civil Court—c
Jurisdiction—Bombay Revenue Jurisdiction Act (X of 1876), section 11,

A notice of demand issued by the Mamlatdar that a certain’ amount was -
due for the payment of land revenue, is not an order or decision within the
nieaning of section 203 or 204 of the Land Revenue Code, 1879 and the
jurisdiction of the civil Court to entertain a suit for a declaration that the

Government had no right to assess any. kind of claim or tax on the land is
~ not barred under section 11 of the Bombw) Revenue Jurisdiction Act 1876.

FIRST appeal against the decision of R. 8. Broom-

~ fleld, District Judge of Ahmedabad. .- '

. Suit for a declaration. - . \_ o

. In-the Viramgaum Taluka there is a talukdari estate
~ called the Bhankoda estate: The village of Kanj is -
included in the estate. In the village of Kanj, the
plamtlffs owned several acres of land including Survey
No.'656 in suit., In a’ plevmus 11t1gat10n (Suit No. 22
-of 1874) plaintiffs estabhshed thelr rlght to ho]d thelr

: lands rent free ' v ‘

" In 1910 a survey settlement of the estate was made.
The plaintiffs protested that the entries dn the regis-
ter relating to their lands did not sufficiently indicate
their rights and were informed by the Assistant Survey
Settlement Officer. that there would be no obstruc-
tion to their enjoyment of the. land without payment

. of taxes.
- In 1911, the Talukdars rehnqmshed Survey No. 656.
and the relinquishment having been sanctionéd by the

® First Appeal No. 191 of 1919.
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_;Collector steps ‘Were taken no levy 'tssessment andf

local fund from the plamtﬂfs “They received a motice
from the Mamlatdar on the 5th Februar Y 1913 calling

'upon them to pay Rs 2-2-0 for the year .1912-13.

In December 1914 they received- a notice from the
Talukdan Settlement Officer calling upon them to admit
thelr liability to pay their share of the assessmenﬁ 1n

; 1espect of all lands in their possessxon

The plalntlﬂfs refused to comply Wlth the notice and
sued for a declaramon that Survey No. 656 belonged

3fexclus1vely to the plaintiffs and that defendants had no

right “by “rehnqulshment ? or otherwwe, to impose

- any kind of tax upon it and ola1med a_refund of the

-amount patd under protest. L

The defendanb No. 1. contended mter alza that the»
sult was barred under section 11 of the Boml;ay Revenue

~ Jurisdiction” Act; 1876 ; that the rel1nqu1shment of the

plaint land by the Talukdars and its subsequent assess-
-.ment.to land revenue were legal under sections 74 and 75

- of the Land Revenue Code, 187 9, and the plaintiffs Wele;

bound {0 pay. .

The other defendants who were the Talukdars sup-j
ported defendant No. 1. .

The District Judge held an a plehmmal y issue tlnt
the suit was “barred under section 11 of the Bombay
Revenue Jurisdiction Act, 1876, as in his opinion the
notice of demand issued by the Mamlatdar was an

"order within the meaning of sections 203 and 204 of _

«the - Land Revenue Code He, therefore ‘dismissed
_-the suit, < . : T

-The plamtﬂfs appealed to the ngh Comt
G N. Thalcor for the appellants ;

8.5 Patkar, Government Pleader for respondent
No. 1. - o
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»

MACLFOD C. J ——The plaintiffs ﬁled th1s Sult play- ;
; 1ng for a declaration that Survey No. 656 in the lilmits '
of the Talukdari village of Kanj was of their absolute
.ownership, and that the Talukdar—defendants had no
- right of any kind whatever over it, and that the- first -
- defendant, the Secretary of State, had no right of any
- kind whatever to sanction the relinquishment of the

~said Survey Number by the said- Talukdars, and had no
right to assess any kind of claim or tax on 1t and for

further and other relief. < e

“" A preliminary issue Wes raised whether the suit was
barred under section 11 of the Bombay Revenue Juris-

‘diction Act. The learned Judge held that the snit

was barred on the ground that an order had been passed
“within the meaning of sections 203 and 204 of the Bom-

bay Land Revenue Code, and that as the plaintiffs had
. not appealed against that order theu suit could not lie.

Now it appears that in the p1ev1ous 11t1gat10n bétween
$he Talukdars and the plam tiffs the plam’uﬁs were able
to establish their right to hold this particalar land rent

free. Thereafter the Talukdars relinquished this.

particular survey number in favour of Government,
although it does not appear that the plaintiffs were
. heard on the question whether the 1e11nqu1shment was
or Was not subject to their nght.s T -

The next step ‘taken by the Revenue Authorltles was

a notice of demand issued - by the Mamlatdar that a
certain amount was due fgr the payment of the land
“revenue, and that if it was not paid within 10 days
from the receipt of the notice, steps would be taken
" according to law forcibly to recover the whole amount
for the culrent year’s land revenue which had not
Tbeen pald :
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One Would presume that the notlce of demand of. the

‘Mamlatdar ‘was based on an - order by the Collector

dlrectmg that this particular survey number was ha.ble

~ to pay ‘assessment, and that evidently was the view '

taken by the first’ 'defendant ‘when the written state-—
ment was ﬁled because in the hrst paragraph thereof

e

* The ]urlsdlctlon of the Court to entertam the suit is barred by section -11

: of the Bombay ‘Revenue Jurisdiction Act, 1876, since the plaint does not.-
. . state that the plaintiffs have preferred. any appeals against the orders of the

~ Collector i 1mposmg ‘and levying assessment on the Jand in suit as pr0v1ded by

' ﬂectlons 203 and 204 of the Bombay Land Revenue Code. ™ .

" Nowit is admltted that no such order of the Collector
can be produced Consequently there could be no
.order from which an appedl lay.” It seems that the

“first defendant urged that in the absence of the order
- -of the Collector assessmg the land, the notlce of demand
by the Mamlatdar was an order within the meaning -

of sections 203 and 204 Now the plaintiffs could have '
appealed to a‘higher atithority - objecting to the notice
of demand issued by the Mamlatdar, but it does not
follow that because they could have endeavoured by a -
resort to higher authorlty to get that notice of demand
revoked, therefore, it was an order within the meaning "
"of sections 203 and 204 of the Bombay Land Revenue
-Code. - The learned Judge on this question says: ~
“Then it was contended that the notice of demand issued by the Mamlatdar®
wag not an ‘ order”.  Considering the number of years for which the dispute
about these lands has been continuing one would suppose that before the-
Mamlatdar issued this notice there must have been' a formal order by some-
“Revenue Officer dlrectmg this to be done. . But if there was such an order
it has not been brought to the notice of gthe Court and the learned pleader
for the defendants, in arguing the issue, treats the demand notice as if it was
.the order and nothing else, In my opinion it is an order within the meaning

_of sections 203 and 204 of the Land Revenue Code. I see no reason to -hold
" that the word * order’ wused in those sections was meant to e understood in

a narrow or technical sense, as a formal order passed after judicial mqmry or -
anythmg of that kind. A notice of demand is in effect an order to pay "
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Now it may be said that a notlce of . -demand Wthh '

4\1f not comiplied with, can be made effective by execu-

tion proceedings, mayibe considered as akin to an order,.

" but that could only he because of the results following
from it. But it is not strictly logical to find that
_because the, same results follow from two particular
' kmds of documents, therefore the documents are of the
same kind also. One has to look to the wording of the

document';' and it appears to us that it would be going
too far to say that this notice of demand, which admit--
tedly is the natural consequence of an order imposing

assessment upon land, can be treated as an order or

decision within the meaning of sections 203 and 204 of -

the Bombay La_'nd Revenue Code. The whole question
regarding this demand of land revenue is somewhat
involved in mystery, as the plaintiffs were allowed to

“continue to hold the land rent fiee, and yet apparently’

no opportunity was given to them, after the demand to

pay land assessnd®nt was issued, to state their case for

their being allowed to continue to hold rent free,
whether the land was rehnqm&led or not. It seems

to us this is a case to which section 11 of the Bombay _
Revenue Jurisdiction Act does not apply, and that the
uit would lie. The decree dismissing the suit must .

" be set aside, and the suit must be remanded to the

- Jower Court to be heard on its merits. The plaintiffs’

to get their costs of -the appeal. Costs in the lower
Court to be costs in the cause. o

Decree reversed,
J.G.R.
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