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,‘,1921.- . before the. suit was ﬁled and once ‘the sult i -filed

" moti without obtaining- leave if leave is necessary, the
-

“Hussew -defect cannot be- remedied. -
MAHZ&Em _ The order, therefore, Whlch we make on the appeal »
. ALLY, is that the decree be amended by striking out the first:
- ADAMJIL

declaratlon

5 ‘Costs of the appeal to be costs in the suit. ‘

Solicitors for the appellan‘os: Messrs. Mansulshlal,
Hiralal, Mehta § Co.

Sohcltors for the respondents Messrs. Mulla & Mulla.
Decree amended.
. 6.6 N

FULL BENCH.
‘APPELLATE CIVIL.

’ Bafove Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice
Shah, arwl ﬂr Justice Fawcelt

L. 192L DODDAWA xom PARSHYA AND ormERs (oRIGINAL DerExpaxTs Nos. 1 10 3),
November18.  APELLANTS v. YELLAWA xoit MALLAPPA BENNI (OBIGINAL PLAII\TIFF),
— RESPONDENT®.

Limitation Act (IX of 1908), Amcle 118—Adoption—Suit to recover posses-
- gion aﬂe'r chsplacmg an alleged adoptwn—l)zmztatzon .

Held by Macleod C. J., and Fawcett J., (Shab, J. disseriﬁng) (1) that
Article 118 of the Indian Limitation Act, 1908, does not apply to a suit for
possessmn where the plamtlﬁ.‘ cannot succeed except by displacing an alleged

. adoptlon : . .

(2) that the decision of the Bombay ngh Court in Slmnwas v. Hanmanta)'
ia- overruled by the decision of the Privy Councll in" Thakur wahuwan
Bahadur Smgh v. Raja Rameshar Bakhsh Smgk(z) -

¢ Letters Patent Appeal No. 91 0f 1920,
a (1899) 24 Bom. 260, ' " @ 906) L. R.33 L. A. 156.
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. THIs Was an appeal under the Letters Patent from the
.dec1s1on of Macleod C:'J., summarily d1sm1ss1ng an
~appeal from the decision of G. B. Deshmukh, Assistant
- Judge of Belgaum, which confirmed the decree passed
Dby Sumitra A. H., Subordinate Judge at Baﬂ Hongal
Suit for partition. \
. One Mallappa had three wives : YellaWa (plamtlff),
"Yellawa (defendant No. 2) and Tayawa - (defend-
~ ant No. 3). He died in 1916 withput male issue. .
" Tayawa alleged that Mallappa had before his death -
adopted defendant No. 1, who was her son by her first*
husband. The adoption was evidenced by a registered -
~ deed of sale, dated 6th December 1905. .

- On the 25th August 1917 the plamtlf{ sued to 1ecover
her one-third share by partition of Mallappa’s estate.

- The defendants pleaded the - adoptlon of defend-
ant No. 1., : .

" The lower Gourts held that the adoptlon of defend-
~ant No. 1 was not proved to have taken place; and ~
decreed the suit on that ground. They: -also held
further that the suit was not barred by hmltatlon
. The defendants. appealed to the High Court; but

their appeal was summarily dismissed by Macleod ..
There was a further appeal under the Letters Patent.

_ The Letters Patent appeal was heard by a Bench
consisting of Pratt and Fawcett JJ. Their Lordships
referred the case to a Full Bench and delivered the
1ollowmg judgments. . :

' PRATT, J.:—The plaintiff is one of three co‘}widows
of Mallappa who died in 1916. - .

She filed this suit in 1917 to recover possession by
partltlon of one-third share of her husband’s estate.

' The other two co-widows, Yellawa (defendant No. 2)
and Tayawa (defendant No. 3), contended that Pﬂurshya

. 1921
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a son of Tayavva by a forme1 husband had been adopted ’

by Mallappa 'in 1905. Purshya was dead, and . his

: widow was the first defendant claiming to be sole helr .
: thlough her husband. '

" Both the lower Courts have found that Mallappm
married Purshya’s mother in 1903 prior to the deed of
adoption which is dated 6th December 1905. If there
had been an adoption it would have been invalid:
Panchappa ~. Sanganbasawa®. But both the lower

- Courts have also found it a fact that no.-adoption ever
took place ‘and that the deed was a sham transaction -
8 =cretly executed in order to please Tayawa '

The first Court found that the suit was not barred by

'.-~11m1tat1on as the plaintiff had no knowledge of the

adoption and the lower appellate Court seems to have
concurred in that view.

In this appeal it is contended that plamtlﬁ is aﬁected
with the knowledge that Mallappa had of the apparent-

- adoption. -

Under Article 118 the period of hmltatlon issix years>

- from the time* when the alleged adoption becomeS‘
~ known to the plaintiff.

Under section 2 of the Indian leltatlon Act the word
plamtﬂf’ includes any person from or through whom a.
plammﬂ’. derives his right to sae.

‘There can be no question but that plalntlﬁ.' claims as
heir of her husband and that her right to sue is derived
from him. In the case of Gnanasambanda Pandara
Sannadhi v. Velu Pandaram® the holder of an here- -

- ditary office was held to derive his right of suit from

or through his father. Similarly an. adopted son-was
held to derive his liability' to be sued, within the mean- -
ing of the definition of defendant, from his adoptive

@ (1899) 24 Bom. 89. o . @ (1899) 23 Mad. 271.
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kmother Padanrav v. Ramrav®. - So also as to 1921,
‘ judgment-debtor and’ auctlon-purchasel Ah Saheb —
v: Kaji Ahmad®. - .~ - S - DQD:,)‘AWA"'

¥ Yernawa,

"It follows, " therefore that if Art1cle 118 apphes the
suit is time-barred and plalntlﬁ is deprived of her in-
‘heritance by reason of a déed of which she had no
knowledge and Whlch was never mtended to be acted
‘upon, . '

I think this conclusion is in itself sufficient to raise ,
a serious doubt as to the correctness of the Full Bench -
ruling in Shrinivas v. Hanmant® applying Article 118
to suits for possession where the plaintiff cannot
‘succeed without displacing an adoption. o .

~ This rule was first laid  down by the Privy Council
in Jagadamba Chowdhrani v. Dakhina Mohun®
under Article 129 of the Indian leltatlon Act of
1871 That Artwle was as follows — T

. . Périod of o . . !
Descnptlonvof gtut. limitation. Time whenv perlo('l begins to run,

1129, To establish or set | 12 years - ..., The date of the adoption or (at the
aside an adoption. U - option of the plaintiff) the date of
. : - the death of the adoptlve father.

- It was not very clear what was meant by the phrase
“get aside an adoption” and the Article was absurd for -
‘a Hindu widow had only to live twelve years after the
_making of an adoption and the claim of the reversioner
_ was barred unless he had taken the precaution of ﬁhnfr

a declaratory sult in her life-time. SRR

However in Jagadamba s case® the Puvy Council
held that this Article applied 1nd1scr1m1nately to suits
for a decla.ratlon and to suits for possession. -

@ (1888) 13 Bom, 60, © © (1899) 24 Bom. 260. °
| @'(1891) 16 Bom. 197. - @ (1886) LiR. 13 1. A, 84.

i
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" In 1877 the Spemﬁc Rehef Act was passed and_--
sectlon 42 gave the Courts power to make declaratory

\decrees Illustration (f) is as follows —

+ % A Hindu widow in possession of property adopts a. son to her deceased'

husband. The person presumptu ely entitled to possession of the property on \

her death without a son may; in a suit agamst the adopted son, obtam a-
declaratlon that the adoption was invalid.” .

‘The Limitation Act of 1877 Was passed in the same
‘year and for Article 129 of the Act of 1871 Were substl- g
‘tuted two Artlcleq as follows :—

: Dgécripfibn::_oﬁ suit. 11;;?33%0?. Time from which pgriod beginstorun.

118. To obtain a declara- | Six years ...[ When the alleged adoption becomes
tion that an alleged | - known to the plaintiff, !
adoption ig invalid,
or never in fact
took place.

119. To obtain a declara- | Six years ....! When the rights of the ’adopted. -

tion that an adop- : son as such are interfered with. '
tion is valid. . :

v

-1 think the effect of the legislation was to restrict
the operation of Articles 118 and.119 to purely declara-
tory suits such as those described in illustration (f).
The period was reduced to six years in deference to a
passage in the judgment of Jagadamba’s case® suggest-
ing that a moderate time should be allowed for litigation .
of the delicate and intricate guestions involved in adop-

‘tions. But suite for possession even where adoptions
 are involved do not fall under these Articles but must

be governed by the twelve years rule under Article 141.

 Alienations by Hindu widows give rise to questions

‘as delicate and as intricate as adoptions. Neverthelessa .
suit- for possession by a reversioner is governed by
‘Article 141 even though a reversioner has filed mno
declaratory suit in the life-time of the widow under

~Article 125 corresponding to illustration (e) to sec-

tmn 42 of. the Spe01ﬁc Relief Act.
© @ (1886) L. R. 13 1. A. 84.
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After the passmg of the leltatlon Act, 1877 the :

‘case. “of Mohesh - Narain Moonshi v, Taruck Nath
*Moitra . W was decided by the Privy Council in 1892.
The facts were simple. Shib Narain died in 1850. His
-widow made an invalid adoption in 1850 and died. in

1884, The suit was brought in 1885 by a validly adopted

_son for possession of the estate. It was held following

Jagadambas case(”’ that the suit was barred twelve
“years after 1851, i. e.,in 1863. Then as to the contention

‘that the suit having been brought in 1835 limitation
‘should be decided with reference to the Act of 1877,

- Lord Shand held that the right of suit barred under .

the Act of 1871 was not revived by the Act of 1877 ;

and that even if the latter Act were applicable it was
more than doubtful whether the plam’mft‘ would derlve
‘any advantage :

‘The same pomts arose again in the case of Thalmr

wahuwcm Bahadur Singh v. Raja Rameshar
-~ Bakhsh Singh ® decided by Privy Council in 1906.
“The Taluka which was the sub\ect-matter of the suit--
had become the property of a lady, the Thakurain
Daryao Kunwar, who made the apparent adoption of _
the defendant in 1858 and died in 1893. The heir was.
" the lady’s brother’s grandson and he ﬁled a sult m 1899
- Lord Macnaghten said (p. 163) i—
“ Mr. Cohen, who argued the case witlr great’ ability, 1e11ed entlrely on the
. Act of 1871, He conténded that the Limitation Act of 1877 did 'not apply
. because the appellant relied on title cquired before the passing of the Act.of
1877, and his rights were therefore saved by section 2 of that Act, -He
. admitted that\;f the Act of 1877 applied, his client was out of  Court. Their
Lordships are unable to accede to Mr. Cohen’ s argument. Giving. full effect
1o the Jagadamba's case® and .the other cases which followed it, they do not
think that the immunity, such as it.is, gained by. the "lapse of twelve years
after the date of an apparent adoption amounts to acquisition of - title within
the meamng of sectlon 2 of the Act of 1877.” \

(1) (1892)L R.20T. A.30. ' @ (1886)L R. 131 A, 84
(3) (1906)L R. 33 L A. 156

S1921.
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The obzter dzctum in Mohesh Naram s caseﬂ) that
the Act of 1877 did not alter the period of hmltatmn

‘Was treated as an obiter dictum and ignored. .

Then as to section 2 of the leltatmn Act of 1877,
that section is as follows :—

- * All references to the Indian Limitation Act, 1871 shall be read as if

" made to this Act ; and nothing herein or in that Act contained shall be deem-

ed to affect any tltle acquired, or to revive any right to sue barred under
that Act or under any enactment thereby repealed.”

Tt refers (1) to plaintiffs’ right of suit, and (2) to tltle
- acquired by the-defendant.

Lord Shand had said that as plamtlﬂ:' had not filed a

_suit, which must have been a suit for declaration, his
. suit for possession was barred under the Act of

1871 and not revived by the Act of 1877.

Lord Macnaghten did not refer to the plountlﬂ?’
right of suit but said that defendant could not  acquire
title by the plaintiff’s omission to file a suit for'a decla- -
ratory decree. But the necessary implication is that the
right to sue for a declaration is distinet from the right
to sue for possession, and this is directly contradictory
to the ratio decidend:i of Lord Shand in Mohesh }
Narain’s case®. - : .

I think the only conclusion ffom this ]udgment is
that the Privy Council do not mean to follow Jaga-
dambas case® and that they. do not regard suits for
possessmn and suits for declaration where an adoption
is disputed as. sub]ect to tlie same period of limitation. .
Indeed their Lordships seem to have made an express

. declaratmn to that effect in the case of Muhammad

Umar Khan v. Muhammad Nzaz—ud—dm Khare ® 'in
'thé followmg passage :— :

b Although their Liordships consider that the question of an adoption was
an immaterial issue, they think it is advisable to say that the omission to

n (1892) L. R. 20 1. A. 30. @ (188GY L. R. 13 I. A, 84
) (1911)L. R. 39 L A 19 at p. 25.
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brmg wﬁldm the period prescribed by Article 118 of fhe Second Schedlile of - .

the Indian Limitation Act, 1877, a suit to obtain a’ declaration that an alleged
4 adoptlon wag . invalid,. or never, in fact; took place, is no bar to a suit like this
for possession of property -t

. Now Shrinivas v. Hanmant @ wag based 1a.rge1y ‘on
“Jagadamba’s ciise®, the obifer dictum of Lord Shand

in Mohesh. Narain’s case(s) and the othér obifer dictum
of the same Judge in Luchmun Lal O’kowdhry V.

Kanhya Lal Mowar®.

- I think & hrmwasv Hanmant @ has been ove11u1ed
by Tirbhuwan Bahadur Singh’s case®. -

] . - P

" Bat the DlVlSlOIl Bench of this Court ruled in Shm—l.

nivas Sarjerav v. Balwant Venkatesh@ that Shri-
nivas v. Hanmant® was not overruled.

In Shrinivas Sarjerav v Bdlwant Venkatesh®

Chandavarkar J. dlstmgmshes Tirbhuwan’s case(‘) on-

two grounds

" (1) The plaintiff was a minor until 1896 and brought

hlS suit Within three years.of attaining majority. and
‘no knowledge could be imputed to hlm durmg his

mmonty .

1921,

Doppawa .

v.
“ YELLAWA.

(@ The Thakurain was owner in her own right and

there was no title in the adopted son till her death 1n

1893. - I .
With all respect I venture to think that the firs]b
reason overlooks the fact that plaintiff claimed through

his father and grandfather and must therefore be -

affected with their knowledge. And the second reason

practically admits that the Act of 1877 has superseded .

Jagadamba’s case®. . It made no difference that the

~ '@ (1899) 24 Bom. 260. @ (1894) L. R. 22 1. A, 51.

@ (1886) L. R. 13 T. A. 84, @) (1906) L. R. 33 I. A, 156.
©(1892) L. R.20LA.30. - (1913) 37 Bom. 513, -

. ILR 10—2
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1991 Thakuram was full owner. for the next heir could st111
- haye sued for a declaration. . If the Act of 1871 had -
v. been law in 1896 plaintiff could not have sued in that
- YBLLAWA.  year to dispute an adoption of 1858. But «he suc-
-~ ceeds under the Act of 1877 because the suit he could
have filed in the life-tfime of the widow ‘could only
have been declaratory and the defendant had acquired
no title by lapse of time. (xranted—but what about
plaintiff’s right to sue ? His right ‘to challenge the
adoption harred already accordlng to Jagadambas '
case® and not revived according to Mohesh Namm s
case®? The Privy Council do not deal with this because ‘
they consider that Article 129 of the Act of 1871 is

11m1ted to declaratory suits only.

It is true that in Malkamun v. Narhari® decided
by the Privy Council in 1900 Jagadamba’s case® was
quoted with approval with reference to the applic-
ability of Article 12 (a), to suits for possession. This .
Article uses the same phrase “setting aside ” with refer-

_ence to sales that Article 129 of the TLimitation. )
Act, T1871, did W_ith' reference to adoptions. This identi-

"ty of expression made a reference to Jagadamba’s
case® inevitable. But there is.a distinction, for in the
first place Courts are reluctant to disturb judicial sales
‘and in the second place a sale without jurisdictionis null
and void and does not affect limitation—Khiarajmal .
v. Daim W—while the same pr1n01p1e cannot be apphed_
to an adoption.

_..Dobpawa

I venture respectfully to express dlssent from
~ Chandavarkar J. that an obiter dictum of the Privy
Council is binding on this Court (Skrinivas Sarjeravv.
Balwant Venkatesh®, supra at page 531). An obifer .
dictum, is but an obiter dictum and has no authority
(1886) L. R. 13 1. A. 84, %) (1900) L. B. 27 1.’ A. 216. . .
® (1892) L. R. 20 1. A.80, - ) (1904) 32 Cal. 296 at p. 315.
. 1) (1913) 37 Bom. 513 at p. 531. :
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however exalted the trlbunal that utters it. ‘There are

~obiter dicta-on the one s1de in Mohesh Narain's case™
and [in’ Luchamun -Lal Chowdhari’s case® and ‘in
Malkarwn v.. Narkari® and on the other side in
“Muhammad Umar Khan's case®.  But’ Tirbhuwan

- Bahadur Singh’s case® involves .a decision that the

right to- sue for a- declaration that an adoption is

mvahd isa dlfferent’nght from the right to sue for

_ possessmn of property affected by the adoption.

"I'would, therefore, refer to a Full Bench the: questlon '

" whether in view of the Privy Council decision in Tir-
bhuvan Bahadur Singh’s case®, the decision in Shri-
nivas v. Hanmant ® is still good law and whether
suits for possession where the plaintiff cannot succeed
except by displaeing an alleged adoption are governed
by Article 118 of the Indian Limitation Act.

- FAWCETT, J. :—I agree with the proposed reference

‘to F'ull Bench. I think there are good grounds for:

.sucha reference, even though -in Bharma v. Bala-

ram Sakharam® a Division Bench took the same
. view as that taken in Shrznzvas Samemv V. Balwant_" .

Venkatesh®,

I was. at ﬁrst inclined to thmk that a dlstlnctlon-
mlght be made between Mallappa’s right to sue to
obtain- a declaration that the alleged adoption was
invalid and the .right of the plaintiff, his widow. If
Mallappa sued, he did so because the setting up of the
‘adoption was an infringement of Mallappa’s rights, as
a sole owner : see Chinnasami Mudaliar v. Ambal-

" avana Mudaliar®.. The plaintiff as his wife with

contingent -rights in the property had, so to speak,
an independent rlght tosue to set aside the adopmon

W (1892)L R. 20 1. A.30. ®) (1906) L. R. 33 I. A. 156. -
& (1894) L. R. 22 1. A. 51, . ) (1899) 24 Bom. 260. -
@) (1900) L. R. 27 L. A. 216. ) (1918) 43 Bam. 63. .
@ (1911) L. R. 39 I A, 19, ®) (1913) 37 Bom, 513 top 531

(9) (1905) 29 Mad. 48 at p. 49.

~
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even durmg Mallappa S 11fe-t1me ThlS 1s on the ,
principle that any person having- rlght in property
whether present or contingent, is entitléed to -come to a
Court of Eqmty to complaln of any attempt which may
be made by aperson havingno authonty to do so, to
deal with the property in a mode which may ultimately -

- harm him in the matter of his title : see Beharee Lall :
“v. Modho Lall®, This isrecognized in illustrations (d)

to (f) of section 42 of Specific Relief Act. Even before

- the Act was passed Westropp C. J. laid down that the
B LegisIature had recognised the right of a person to bring -

a suit to set aside an adoption as a substantive proceed--
ing independent of any claim to property : see Kalova .
kom Bhujangravv. Padapavalad Bhujangrav®. But
in so far as the plaintiff derives her right.to sue from the

. fact of her having married Mallappa, it is difficult to say .
_ that the plaintiff in this case did not derive her right
to sue from Mallappa within the meaning of clanse (by

of section 2 of the-Indian Jimitation Act, This view is.

. strengthened by the decision in Bhagwania .

bukhz@) that, where there are several reversioners
‘entitled successively under the Hindu law to an estate '
held by a Hindu widow, no one of them derives his.
right to sue from the other, ‘even though that other

‘happens to be his father, but each derives his title from-

the last full owner. No doubt the definition in
section 2 only applies “ unless there is-anything repug-
nant in the subject. or ;the context”. But I do not
think there is anything in Article 118 which brings
the case under this exception. Accordingly it seems

* to me that the appellants are right in their contention '

that the plaintiff is-affected by the knowledge of
Mallappa, and a cage like this shows the absurdity that
can arise from the v1eW taken in Shrinivas v. Han~

mant®.

® (1874) 21 W. R. 430. © @ 1s99) 22 AL 3.
. ) (1876) 1 Bom. 248. e #(1899) 24 Bom. 260.
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> THE reference to the Full , Bench was heard by
Macleod c.J., and Shah and Fawcett JJ.

“

Coyajee, with - Nilkanth Atmaram for the appe1-~

lants :—The question for decision by the Full Bench 1s
whether in view. of the Privy Council decision in

Thakur Tirbhuwan Bahadur Singh v. Raja Rame-
shar Bakhsh Singh®, the case of Shrinivas v. Han- .

~ mant® is good law. We submit itis. It is so held by

" two ‘different benches of our High Cotrt: Shrinivas

“ Sarjerav V. Balwant Vankatesh‘”) and Bharma V.
Balaram Sakharam“’ o :

‘When conmdermg Tirbhuwan’s case® it is essential
to note a distinction’ ‘between (1) an -adoption. by a
widow to her husband, and (2) an adoption by her to
. herself, 1.e.,.nommatmg a person as heir. In the first
. case, the adopted son at once becomes entitled to the
propertyg in- the other case, the adopted son would
* succeed to his adoptive mother’s estate on her death.

' 'Ih Tarbhuwcm ‘sv case® the facts were that the widow

had become absolute owner of the estate on the death

- of her husband but she was recoonlsed as a Talukdar‘
by Government in her_own,mdep‘endent right. She .

then made an adoption. The right of the adopted son

. would come into being on the widow’s deathand not

" on the so-called adoption (see pp. 738 and 739). In this
case, the case’ of Shrinivas v. Hanmant® was cited at

“the bar ; and their Lordships threw no doubt either on
Jagadamba’s case® or on Shrinivas v. Hanmant.®

In Jagadambas case® the difficulty now suggested ,

has been answered : see the observations .at p. 321

T m (1906) L.R. 331 A. 156. . ® (1918) 43 Bom. 63.
2 (1899) 24 Bom. 260. E ) (1906) L. R. 33 1. A, 156.
® (1918) 37 Bom. 513. . - (8) (1886) 13 Cal. 308.

gt
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_‘These observatlons were: repeated in Malkamun V.
Narhari®, : S ‘

The . word * plam‘ufﬁ » in  the th1rd_ column of -

_Article 118 of the Indian Limitation Act 1877 has an

extended meaning. It inclades the person from or -
through - whom the plalntlﬁ derives his right to sue.
The plammff here claims from or under Mallappa ‘who

- did possess knowledge of the adoption. One rever-

sioner does not derive his right from the other rever-
sioneér. Each reversioner takes in his own independent.
right: Govinda Pillaiv. Thayammal@) see Yemunabas

© Vi Balshet® and Muhammad Umar Khan V. Muham-

mad Niaz-ud-din Khan®. o L

- I adopt the reasoning in the\ two Bombaj cases of
Shrinivas v. Balwant® and Bharma v. Balaram®,
“G. N. Thakor, with H. B. Gumaste and J. G. Rele,
for the respondent :—All the Indian High Courts are
agreed that Article 118 of the Indian- L1m1tat10n
Act, 1877, does not apply to suits for possession. :
The Allahabad High Court ‘has all along held thab
Article 118 does not apply to suits_ for pOSSBSSlOIlf
Basdeo v. Gopal® ; Ganga Sahai ~v. Lekhraj Singh® ;

 Ghandharap Singh v. Lachman Singh®; Natthu

Singh v. Gulab Singh® ; and Lali v. Murlidhar®,
The Bombay High Court had at first held similarly :
Padajirav v. Ramray®™ ; ; Fannyamma v. Manjaya™
and Hartlal v. Bai Rewa™); bubit changed its view
after Shrmwas V. Hanmant“s’ ‘The Madras  High

w (1900) 95 Bom. 337 at p. 352 8 (1886) 9 Al 253 at p. 267. -
| B (1904) 28 Mad.57; - . () (1888) 10 All. 485.

" @ (1903) 5 Bom. L. B. 584 (10) (1895) 17 AlL 167. .
@ (1911) L R.-89 LA 19, . - (1 (1901) 24 All 195. . ~
.. ®'(1513) 37 Bom. 513. - - .- (12 (1888) 13 Bom. 160,

® (1918) 43 Bom..63. .- 13 (1895) 21 Bom. 159.

”).(1886) 8 AlL 644. (9 (1893) 21 Bom. 376. -
9 (1899) 24 Bom. 260. .. :
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‘Court at first apphed Antlcles 118 and 119 to sults for; :

~declaration ‘as well as for- possession : Ratnamasam ' v
. Doppawa

|

" YELLAwa. |

v. Akilandammal® ; yet it changed its view. “after

-Thakur Tirbhuwan Bahadur  Singh’s case® and
limited the Acrticles to suits for declaration: Velaga
Mangamma v. Bandlamudi Veerayya®., The Calcutta .
‘High Court has consistently held that Article'118 does .
-not apply to-suits for possession: Lala Parbhw Lal

v, Mylne® ;. Jagannath Prasad  Gupta v. Runjit

Singh® and Ram Chandra Mukerjee v. Ranjit Sing h®,
" The Privy Council decision in Thakur Tirbhuwan
" Bahadur Singh-v. Raja Rameshar Bakhsh SingR®
_is based on a different Act of Limitation in which thé
Article-is quite differently worded.” The decision
- does not at all come in the way. In Mohesh Narain

Moonshi v. Taruck Nath Moitra®-the question was -

by what Act of Limitation the suit was governed, and
- the Board held that the Act of 1871 applied: In Luch-
« mun Lal Chowdhry v. Kcmbya Lal Mowar® the
Privy .Council applied- Article 141 in .preference to
‘Article 118 of the Indian Limitation Aect, 1877.. -

In Muhammad Umar Khan v. Muhammad Niaz-

ud-din’ Khan® their Lordships held that the question
of adoption  was an immaterial issue, and definitely
.laid down that Article .118 of the Indian leltatlon .

Act was no bar to a suit for possession of property
The question as to the applicability of Article 118
was argued before their Lordships because the trial
Court, following - the ruling in - Shrinivds  v.
Hanmantﬂ‘” had held. that the suit was governed
by Article 118, but with - this view their Lordships did

mnot agree. The ground on which their Lordships’ -

. (1902) 26 Mad. 29t ) (1899) 27 Cal. 242. _
. @ (1906) L.R.331.A. 156, . @ (1892) L. R. 20 A. 30.
@ (1907) 30 Mad. 308. ®) (1894) L. R- 221 A. 51.
() (1887) 14 Cal. 401 at p. 416. @ (1911) L. B. 39 1. A. 19.

@ (1897) 25 Cal. 354 (10) (1899) 24 Born. 260.

1921, -

R 8
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‘decision proceeded was that* under ithev general Maho-

medan law an adoption could not .be made, and ai
adoption if made in fact by a Mahomedan could carry

"Wlth it no right of inheritance. -

“the Court, while considering the effect of their Lordships’

Muhammad Umar Khan’s case“’ proceeded from '

the Punjab and in a recent Full Bench decision of the

Punjab High Court Arjan Singh v. Lachhman Singh®
on the question of applicability of Articles 118 and 144,

4

decision observed: “The language used by their.

" Isordships...... shows...... that their Lordships, in view of

the conflict of decisions cited in the judgment of this
Court on the .true nature and scope of Article 118 of
the Limitation Act, 1877, desired to express their

.. opinion clearly and definitely on the point of limit-

- ation involved so as to put an end to-that conflict.”

Coyajee, in reply :—The only question for considera-~
tion now is whether Shrinivas v. Hanmant® is "good
law. In Shrinivas Sarjerav.v. Balwant Venkatesh®
ScottC. J. has considered all cases and come to the

- .conclusion that it is good law. This view derives

great strength if Articles 118 and 119 are read together.

. The adoption referred to there is an adoptlon. under

Hmdu law.
C. AV,

MACLEOD C. J.:—One Mallappa Tammappa dled in
1916," leaving: three widows ' and. no .children. The
plaintiff, one of the widows, sued her co-widows for
partition. They were made, defendants Nos. 2 and 3. .
The Ist defendant was the son of deféndant No. 3 by het’
first hushand. The defendants’ answer was that

‘Mallappa had adopted the st defendant in 1905 before

L4

_O@NHL.RBOLAI. T ®(1899) 24 Bom. 260.
® (1914) P. R. No. 81 of 1914 %.5. . ® (1913) 37 Bom. 513, at p. 537. .
. L
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i;iéf“mérﬂed, defendant No. 3. The widows therefore
- were not the heirs of Mallappa. - Defendant No. 1 had -

- died after -suit leaving a widow. The suit - being
“brought more than six years after the adopmon was

~barred by limitation. The issues in the trial Court

were

) Is it proved that the deceased 1st defendant was -adopted by

-

Mallappa ?

(2) Is it proved that this adeption was before the remarriage of defendant’
- No. 3 to Mallappa ? ‘

(3) ‘If not, is the adoption vahd?
4 Is the suit infime under Artlcle 118 of the Lxmltatlon Act?

The Trial Judge decx.ded—-—

(1) that though \Iallappa executed an adoptwn deed, no. adoptwn took
place,\ -

" (2) that defendant No. 3 was married to Mallappa iri 1903 ;
(3) that the adoption, if it had taken place in 1905, wag invalid ;

‘ (4) that as no adoption was proved and the’ passing of the adoption deed
was kept secret, the plaintiff had no knowledge of any ‘claim by the adopted

son more than six years before sult

-Accordingly a decree for par-tltmn was passed

" In first appeal the learned Judge agreed Wwith. the

trial Judge that no adoption had taken place. He
thought that the issue of limitation was unnecessary,
-and, if it was, he was prepared to - agree with the trial
Judge. A second appeal was-dismissed under Order
XLI, Rule 11, but an appeal under the Letters Patent
havmg been admitted, it came on for argument Before

- Pratt and Fawcett JJ.

Those learned J udges were of. opmwn that as under
section 2 of the Indian Limitation Act the word ‘plaintiff’
included any person from or through whom.a plaintiff

~ derived his right to sue, and the plaintiff claimed as

heir of her husband, she was affected Wlth the know-

ledge of the alleged adoptlon.

!

. 1921.

Doppawa
. .

* YELLAWA:
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It would follow that 1f Artlcle 118 of the Indian ‘»
leltatlon Act apphed ‘the suib was barred, because
Mallappa had executed- -an adoptmn deed which he never .
intended to be acted upon and of Whleh pIamuff had
no knowledge

That such a conclusmn would be posmble Would- -
follow from the Full Bench decision of this Court in.
Shrinivas v: Hanmant® and the learned Judges were
of opinion that so startling a result necessarily raised

v1n their minds the doubt Whether that decision was -

correct

It Would be all the ‘more startling cbns1der1ng the
peculiar facts of this case, for it has been found that
Mallappa pacified the demands of defendant No. 3

.that provisions should be made for her son by her

first husband by secretly executing a deed purporting
to evidence an adoptlon which had mnever taken place, "
and which he must have known would be invalid 1f it
had been made

The declsu_)n in Shrinivas v. Hanmant® was to thig
effect that where a plaintiff in a suit for possession of
property is met by the claim of a defendant setting
up a title as an adopted son, the plaintiff’s suit is’
barred unless it is brought within six years of the date
when the alleged . adoptlon became known to the
plaintiff.

,' The quéstion referred to us is whether in view of the'
decision of the Privy Council in Thakur Tirbhuwan
Bahadur Singh v. Raja Rameshar Bakhsh Singh® the

“decision in Shrinivasv. HanmantWis still good law, and

|

‘whether suits for possession Where the plaintiff cannog
succeed except by dlsplacmg an alleged adoption are
governed by Article 118 of the Indlan Limitation Act g

T m (1899) 24 Bom. 260. oo (1906)L R 33 L A. 156
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It is necessary, therefore, to cons1de1 the faots of‘

7 Terbhuwanscasem since Shrmwas V. Hanmant(” was
~ not mentioned in the judgment, and it can only: be
" said to have been overruled if at all by implication.

- Thakur Basant Singh was the last male owner of the

Taluqua of Samarpaha. He died in November 1857
- leaving his widow as his next heir. Thereafter a
Sanad was granted to the widow and she became

Taluqdar in her own right. She died intestate in 1893,

- The estate was _claimed by Thakur Sher Bahadur as
" her son adopted after her husband’s death. The
plamtlﬁ who attained majority in 1896 filed the e;u1t
in 1899 claiming to succeed as the grandson of the
 widow’s eldest brother. Both the lower Courts held
in favour of the plaintiff. On appeal to the Privy

Council it was argued that in any event there wasan
apparent adoption, sufficient to: satisfy the provisions -

" of the Limitation Act of 1871 as interpreted by the
Privy OOuncﬂ in Jagadamba Chowdhrani ~v. Dakh-
ina Mohun(?') It was admitted that if the Act of -1877
_applied, the appellant defendant had no case but it was
argued that as the appellant relied - on title acqulred
before the Act of 1877 was passed, h1s ‘rights were
, saved by section 2 of the Act of 1877

* That section.is as follows

: Al references to the Indian Limitation Act 1871, shall be read as if
~ made to this Act; and nothing herein or in that Act ccntained shall be deemed
to affect any title acquired, or to revive any right to sue barred, under that Act
or under any enactment thereby repealed.” :

Their Lo1dsh1ps said at p. 163 —

*Their Lordships are unable to accede to .Mr. Cohen's argument. Giving
full effect to the Jagadamba case and the other cases which followed it, they
do not thmk that the immunity, such as it is, gained by the lapse of twelve
years after the date of an apparent adoption amounts to acqmsmon of txtle
. within the meaning of section 2 of the Act of (877.”

- (1906) L. R. 33 I A. 156. @ (1899) 24 Bom. 260
. ® (1886) L. R. 13 L. A. 84..
- . P 9%
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To appreciate the full meaning of the decisive pass-

Dobava 28€ of the judgment it will be necessary to follow the

e ‘history of the case in Jhe lIower Courts and . the argu-~
YELLAWA.

ments of counsel before the- Prlvy Council..

In the trial Court it was argued that the suit was
barred by Article 118, Schedule IT of the Limitation
Act of 1877 as the adoption of the defendant became
known to the plaintiff and his ancestors more than six
years before the institution of the suit. After 1efel-
ring to Jagadamba’s case® and Mohesh Narain
Moonshi v. Taruck Nath Moitra® the learned Judge
said (p. 158): «“ the above decisions were given with
reference’ to Article 129 of the old Act. of 1871...I¢ is
contended on behalf of the defendant that the principle
enunciated in the above rulings is applicable to cases
governed by the existing law ”. Then after referring to
Parvathi Ammal v. Saminatha Gurukal® and Shri-
nivas v. Hanmant® which adopted that view, and
.the numerous decisions to the contrary, he continued
(p. 15Y) “thereseems to/bea consensus of ¢ opinionin most
of the High Courts that Artlcle 118 of the _present Act

“does not apply to suits for oSsession and_Ldo not think

qust1hed in departlng from it without the .
cflstmct authority of the I Privy Councll .- The Court of
‘the Judlclal Commissioner of Oudh concurred in thig
view. Before the Privy Council Mr. Cohen argued for
the appellant that Act IX of 1871 applied, and as no
suit had been filed within the time fixed by Article 129
of the schedule to that Act the validity of the adoption
could not be questioned in the plaintiff’s suit. The

- principle laid down in Jagadamba’s case ™ that

when a suit to set aside an adoption was barred, so also

~ was any suit which in order to succeed must first get

W8S LR IBLABL . " ®)(1896) 20 Mad. 40,
@ (1892) L. R. 20 . A. 30: . ® (1899) 24 Bom. 260.
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rid of the adoptmn applied equally to Altmle 118 of 1921
‘the Schedule II to the Aect of 1877. .Mr. De Gruyther

for the respondent argued that the suit was governed DOD:;_‘SW
by Article 144- of Schedule IT of Act XV of. 1877,  Yeuuawa.
Article 118 differed in its terms from Article 129 of
,the'earlier Act and did not apply to a suit for posses-

sion. There had been no acquisition of title by the
appellant in virtue of an apparent adoption within the

meanmg of section 2 of the Act of 1877. Nor could it

be laid down under Act XV of 1877 that a plaintiff

~must sue for a declaratory decree before sumg for
possession, and that his suit for possession was barred

ifa declaratory action was barred. :

It W1ll be seen, therefore, that the -appellant, though
he mainly relied on the contention that he had acquired
a title under the Act of 1871, and that title was. pre-,
served by section 2 of the Act of 1877, also contended -
-that the principle laid down in cases under Article 129 -
-of the Act of 1871 applied to cases under Article 118
" of the Act of 1877 and that the suit was barred on that
. ground, Shrinivas v. Hanmani® being relied upon in
~ Mr. Cohen’s reply : No doubt the suggestion that the
infmunity gained by the appellant by the lapse of six
. years, without a.declaratory suit being filed, amounted
to acquisition of title was too fanciful to demand any -
" attention. It would seem, therefore, obvious to me that
their Lordships, having before them all the arguments
which have been raised before us in this reference on
behalf of ~the appellant, dehberately adopted the
contrary view as contended for by the respondents.

And as if that had not been made sufficiently .clear-
in the Yjudgment, their Lordships- in Muhammad
Umar Khan V. Muhammad Nzaz—ud-dm Khan®

m (1899) 24 Bom. 260, @ (1911) L.R.39TL A 19.
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referred to Tbrbhuwan s casem as 1ay1ng down that the ,
omission to bring, within the period prescribed by.
Arviicle 118 of the 2nd Schedule of the Indian Limit-
ation Act of 1877, a suit to obtain a declaration that an’
alleged adoptioii' was_invalid or never in fact took
place was nobar to a suit for possessmn of property. f
A Division - Bench of this. Court in Shrinivas
Sarjerav v. Balwant Venkatesh® came to the conclu-
"sion that the decision in Shrmwas v. Hanmant® had
not been overruled by the Privy Council. The refer-

- ring judgment of . Pratt J. analyses the reasons given

for that conclusion and points out the fallacies which
underlie them. As a matter of fact when the Court
was:-of opinion that the adoption of the defendant
was valid the question of limitation became academlcal
T shall not discuss in detail the reasons given by the
1earned Judges for I agree with what has been said
_by ‘Pratt J. I have already pointed out that their .
- Lordships of the Privy Council, having all the argu- ‘
ments before them which have been from time to time
Jraised in this Court, came to a conclusion absolutely
1n_cons1stent with those reasons, and I see no object -
in referring to various passages in the judgments
in * other.cases as showing that their Lordships could
ot have meant what they said in ‘Tirbhuwan’s case®,

‘What their Lordships did mean is clearly enunciated
in Muhammad Umar Khan’s case(" - Whatever
_the nature of the adoption in that case and what- -

/ !ever its éffect might be on the status of the person

! adopted, it was an adoption within the meaning of the
| \Word in Article 118 of Act XV of 1877, and if it was set
11p as a defence to a suit for possession, the omission to
*brmg a declaratory suit within six years was mo bar_to
|- the suit f.or possession. I thmk the question can also |

) (1906)L R.33LA 15 = © (1899) 24 Bom. 260.
‘® (1918) 37 Bom: 513. @ (1911) L. R.39 L A. 19. -
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-

be consgdered from another point of view. The L1m1t- . 192.4;-'
atlon Act is an Act for the limitation of suits, prescrlb-' ' Doopawa
-~ ing the period within which suits asking for various .

reliefs can be brought. ' In a suit for.possession or title, ~ YELLAWA.
the only .answer by the defendants which can be o
successful is a better title than that proved by .the
_ Plaintiff, and such a title may be obtained' by adverse
‘possessmn An adopmon may be the origin of such a
a titlg being. acqu1red but the defendant may succeed
in his title by adverse possessmn and not by virtne of
his adoptlon But if his title depends on adoptmn
apalb from the question of adverse possession,. he may
L éucceed by proving his adoption and the gquestion of
“the limitation of plaintiff’s suit does not arise, provided
it is brought- within the period prescribed for the
particular suit he has brought. For the plaintiff is in
- the position. of a defendant when he is resisting a
~ claim by adoptjon and there is no bar of limitation to a
defence. 'The mere fact that an adoption alleged. to
have taken place is not challenged does-not set time
- running in favour of the adopted son, so that he may
‘acquire a title, unless he. is in possession. Then if he
is sued he can either say “I have been in possession for
" twelve years” or “I .am an adopted son and I have.a-
better title than the plaintift”. It is then open to the
‘plaintiff to say “your adoption as a matter of fact never-
took place or, if it did, it is 1nva11d ”,

Lastly, I may 1efer to the followmg decisions of ngh
Courts of CGalcutta, Madras and Allahabad: Ram
Chandra Mukerjee v. Ranjit Singh®-; Natthu Singh

. V. Gulab Singh®; Velaga Mangamma v. Bandlamuds
Veerayya® which are opposed to the view taken by
thls Courl in Shrinivas v. Hanmant“’ The Judgment

P (1899) 27 Cal. 242, - ) (1907) 30 Mad. 308.
@) (1895) 17 AL 267, . ) (1899) 24 Bom, 260.
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et in Velaga Mangamma v. Bandlamudt Veerayya“),

DobpAWA shows - that the learned J adges were clearly of opinion
». that the Privy Council in Tzrbhuwom Bahadur Singh’s .

YEiuawa, casem overruled the view that asuit for. posgession
' ' where the validity of an adoption has to be determmed _
is governed by Artlcle 118 of the Act of 1877.

- I would, therefme, answer both parts ot the questlon
referred to us in the negative.

_ SHAH J.:—The question referred to the Full Bench
is whether, in view of the Privy Council decisiqn in
Tirbhuwan Bahadur SingR's case®, the decision in
Shrinivas v. Hanmant® is still good law and whether
suits for possession where the plaintiff cannot succeed
except by displacing an alleged adoption are governed
by Artlcle 118 of the Limitation Act.

My answer is that Shriniwas V. Hanmant(“) is not
overruled by Tirbhuwan Bahadur Singh’s case(’) ‘that it
isstill good law in this Presidency, and that Article 118
would apply to suits for possession where there is a
tltle by adoption to be'displaced to the extent 1nd1cated

# in Shrinivas’ case.®

‘We are not concerned on this- reference with the
questions whether on the finding of the lower appel-
late Court the rule in SThrinivas v. Hanmant® is applic-
-able to the present case and whether on those facts
the suit would be barred under Article 118.. -1 express

" no opinion thereon as they are points for the D1v1s1on X
Bench to decide. :

I des1re to state br1eﬂy my reasons for the answer to
‘the question referred to us.  ~ :

In the first place in Thakur wahwwan Bahadur
Singh v. Roja Rameshar Bakhsh ;S’mgh(’) ‘their

() (1907) 30 Mad. 308. ' © ® (1906) L.R. 33 L. A. 156.
- B (1899) 24 Bom. 260.
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Lordslnps do not in terms purpolt “to ‘-overrule

Jagadamba Chodhrani v. Dakhina Mohun® and_r

“the other cases W111ch followed  it, among which the
~ease of Shmnwas v. Hanmani® must be included.
That case was decided on the ground taken by the
. counsel for the appellant whether the alleged adoption

+Was or was ‘not ‘an apparent adoption to which the

ruling in Jagadamba’s case would .apply if the Act

of 1871 were then in force. Their Lordships hold in

that gase that, giving full_effect to Jagadamba’s case®
and the other cases which followed it they do not
- think that the immunity, such as it is, gained by the
lapse of twelve years after the ‘date of an apparent

adoption, amounts to acquisition of title within the -

meaning of section 2 of the.Act of 1877. - That is
the point which they decided and I am slow to accept

the view that if their Lordships meant to overrule
Shrintvas v. Hanmanit® they would have left it to

implication ag to which there is so much doubt and

difficulty. In other words unless the implication is .
clear, I think that it would not be right.to-treat the -

. decision in Shrinivas v. Hanmant(” as overruled.

Ido not tlnnk that the 1mphcatlon is by any means

clear. The suggested 1mpllcat10n is based upon the -
congideration that it was conceded in the argument by

_-counsel for the appellantin that ‘case that the Act of
' 1877 did not apply, and admitted that he was out of

Court if the Act of 1877 applied. The difficulty of
. inferring from this circumstance that their Lordships.

meant, to overrule Shrinivas v. Hanmant® is clear

from the 3udgments in Shrinivas Sarjerav v. Bal-

4

want Venkatesh® followed in Bharma. v. Balaram -
\Salcharam(‘) 1 .donot for the moment say anythlng_- )

< o (1886)1 R 131 A. 8. @ (1913) 37 Bom. 513,
. ®(1899) 24 Bom. 260. - - @ (1918) 43 Bom. 63. _
'ILR 10—3
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as to the couectness of the view accepted in these‘:

two decisions as regards the effect of - the dec1s1on‘f

- of the Prwy Council in Tirbhuwwan Bahadum Smgh Se

case®. But the 1mp11(:at10n such as it is, is by no_
means so clear as to give rise to no doubt or dlfﬁculty -

~Where that is the case I do not think that it is right to;
- treat a Full Bench decision or any demsmn as over-
‘ruled by implication. :

-

Secondly, on the merits I feel by no means clear that »

'thenc Lordships meant to overrule ' Shrinivas v.-
’Hcmmant(” The ‘adoption in that case was not the
ordmary adoptlon which, according to the Hindu law,
- gives title but it was really a nomination of an heir -
‘and” an adoption only in the popular sense. It is

possible that that circumstance may have influenced .
the counsel for the appellant in taking up the position

- with reference to the Act of 1877 that he did. “Then
_ the facts in that case were so special that T think -it is
- entirely unsafe to hold that, because it'was admitted in .

that case that, if the Act of 1877 applied, the defendant

. was out of Court, their. Lordships meant to overrule

Shrinivas v. Hanwmant®. ~ It is possible to attribute
that admission to other grounds and after giving the

- point my best attention, I am unable to hold that, in

view of Tirbhuwan Bahadur Singl's caseW, Slzrmwm

LV Hanmant(” should be treated as overruled

T do not think that the obselva’mons in Muhammad '

Umar Khan v. Myhammad Niaz-ud-din- Khan®,
‘which have been Telied upon, have any such effect. -
Those observations were made in a case in which -the
“parties were Mahomedans and their Lordsh1ps dis-
‘tinctly point.out that under the general Mahomedan -
Jaw an adopfion cannot be .n}aded an adoption if médé .

-

@ (1906) L.R. 33T A. 156, @) (1899) 24 Bom 260
1t (1911)L R 391 A, 19,
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in fact by a Mahomedan could camy Wlth 1t o rlght
wof inheritance. The precedmg observatlons relating’

to Article 118 are apphcable to a suit for . bossession

like the one which their Lordshlps had to deal wifh.
in that case in which an alleged adoption carried with -
itno right of inheritance ; at least the observatlons arg’

capable of being read in that sense, and were read in
that sense in »S'hmmvas Sarjerav- v. Balwant - Ven-

katesh®W. Itis S1gn1ﬁcant that in Zirbhuwan Bahadur
Singl’s case® their Lordships had to deal with an
adoption in the popular sense and not one which’
-..would carry with.it any title to’ property, and the

veference to that case in Muhammad Umar Khen's
 case® when looked at in the light of the context is
capable of bemg read i in that .sense. ' :

- Thus, on the whole, it is clear to my mmd that ;S’hm-.
nivas v. Hanmant® cannot be treated as- overruled -

‘ and must be accepted as good laW

As regards the second part of the q‘uestlon I admit -

that it is desirable that there should be umformlty in

- the declslone on a-point of this character as far-as.

poss1b1e in d1ﬂerent High Courts and it is clear. that
~the other High Courts have not accepted the view taken

in . Shrinivas v. Hanmant(“) That, -however, is a -

ﬂeneral consideration of importance but necessamly of
limited application. I do not think. that it would be

- right to disturb a rule of limitation affecting titles to

property, deliberately laid down 'so far back "as 1899,
and consistently followed during iall these years in

this Presidency, on such a general ground. It seems to .

me that the main purpose of this reference is to settle
the question as to whether Shrinivas v. Hanmant® is

overruled . by the decision in Tirbhuwan Bahadur

£ M (1913) 37 Bom. 513..  * ©° @) (1911) L. R. 39 L A, 19.
) (1906) L. R.331.A.156. ® (1899) 24 Bom. 260.

1921,
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'Smgh s case® and not to 1nv1te a reconmderatlon of the :

decision of the Fall Bench in. that case. It seems to-
me that the final word on this point must come either,

from the Leg1slature or from the- ‘Privy Council. “We .
- are informed that the question as to the correctnesé of

Shrinivas vs Hanmant® arises in an appeal - from thls i

,Court to the Privy Council, which has been admitted; -

and in-which the point is likely to be declded The
present state of the decisions is embarrassing to those

-whose rlghts are. aﬁected by the apphcatlon of the 1111&
.m Shrinivas v. Hanmant(’) \ :

-1 do not’ consuiler it necessary to re-examine the

fw‘hole subject with a view, to consider whether Shrini-
vas v. Hanmant‘” has been rightly decided. Under the

clrcumstances T think that the rule in that case should . '

~ be applied so far as it- may be apphcable to the facts of :
- any particular case '

FAwWCETT, J.:~—I1 agree ‘with the Tearned Chlef Justwe
that both parts of the question referred to the Full
Bench should be answered in the negative. I coneur

- generally " in . his reasons and will abstain from

adding to the great quanmty of literature on the point,

- in which the arguments pro and con “are fully stated..
‘T brief, 1 believe that the Privy Council did intend

'in Tirbhuwan Bahadur Singh’s casem td decide the
point that had been fully argued before them, - Whether

~the pmnmple of Jagadamba’s case® was apphcable to

“cases governed by the Limitation Act of 1877, Article

‘ <118. - I think, thereforé that we should fall into line with .

" all the: other High Courts in India, and cease to give
effect to the view taken m Shrinivas v. Hanmani®,"
‘ Answers accordmgly, '

"R.R.

@ (1906) LR 33LA 156 @ (1399) 24 Boa. 260.
@ (1886)L R, 1%1 A8,
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