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.APPELLATY. CIVIT,

P Bej‘ore Mr Jastwe Shalz and Mr Justwe l’ratt

- CHII\KO BHAGWANT NADGIR AND OTHLRS (ORIGINAL DmrE\YDANw)
‘ APPELLANTS ». SHIDNATH AxD onnms, SONS AND ' HEIRS OF DECEASED
MARTAND SABAJI NADGIR. (OBIGINAL PLAIN’lIFFS), RLSPONDEN’I’S

i

Land’ Revenue ‘Code (Bom et Vof 1 879), section 83—Per manent te;za;ch—
Tenancy dated back to a partwulm year-—Presmnptwn of per manent ten-
ancy ccmnot amse

The plaintiffs sued for a declaration that thc defendants were annual tenants.
It was found that the tenancy commenced i in or after 1805 and since then
" the defendants continued in possession of the: land on.payment of a fixed sum
of Rs.'8 either by way of assessment or rent.. "Both the lower Courts applied
" eotion 83 of the ‘Land Revenue Code and presumed that the {enancy w as
‘permanent.  Ou appeal: to the. High Court, - g
Ileld, that the tenancy having c_ounncnccd ina pubrticular year the presutp-
Lion ot pcrmancup tenancy did not arise under scction 83 of the Land Revenue
Code, 1879~ ~+ + .o oo I
Ramclzandra, Narayan Mantri ~. Anant(l) commmted on,

APPDAL under the Letters Patent, agauust the db(}l&lon
- of Macleod C. J. reversing the decree passed by £
“Clements, District Judge of Dharwar, confirming th’b
“decree passed by V. V. Bapat Subordinate Judge of -
’ zw.Haveu. - )
Sult for a declamtlon
The land in: sult ougma.lly belonged to one. Narsinha
“bin Shantacharya. Hesold it tothe plaintiffs for Rs. 500
“on_the 3rd - February 1909 The defendants were in
: 'possesswn of the lands as tenants paying Rs. 8 as yearly
rent. In reply to a notice from Shantachary't in 1901,

the defendants had stated that they held the lands as
per anent tenants, In;l912,‘1fter the1r pmdnse..thc

i Axrpeal wder the Letters Batent . 24 of 1921, (4340 of 1917 >
C o €1898) 18 Bowr- 433 ot p. 487+
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plaintiffs eued for a declaratlon that the defendants

were annual tenants and also claxmed t6 1'ecover‘ three

_years arrears of rent S

The defendants contended tlnt the plamtﬂfs were .

feﬁtopped from denying the defendants’. permanent

tenancy because their vendor had, before the sale to

_ " the plaintiffs, admltted it and passed receipts for. rent
»accordingly ; and that the suit was barred under A‘ftl-;- ,
: cle 1-20 or 144 of the L1m1tat10n Act..

The Subordlnate J udge held the phmtlﬁs clann for ‘

‘a declaration -barred under Article 120 of the L1m1t- '
‘ation Act though the defendants had not acquired. per- .
~manent tenancy by adverse possession. He passed a

decrec for Rs. 24 arrears of rent for three years.

On ‘Lppeel the Dlstmct Judge confirmed the decree

‘In second appeal Macleod C. J., reversed the demee :

and remanded the suit to the trial Court to. ﬁnd

{--

“ whether the defendants ‘were pe1manent tenants or -

-annual tenante »

7

, The tmal J udge found that the defendants Were per-
manent tenants His reasons were :— -

- **That the land was Ieased-,to the bcnefactors by Narsinhacharya -directly

©.ib was acquired is thus proved. When was it then acquired? The defendants
* say in their written statewent (Exhibit 13) that the land was acquired by way
_of gift in about 1805 A. D. - This statcment has nowhere been . .challenged. by *
. the plaintiffs or shown to be untrue by the documents in the hand-writing of

the predecessors -of tho plaintiffs’ vendor. I, therefore, see no reason to'dis- -

known it this caso. The fact . tliut the lessor and lessec are known and

presumptwn of permanent tcnancy ucither docy it taLe tho - “Case, out of the

‘believe that the land was acquited in about 1805 A.D.. The tenancy. of : the
‘defendants was thus about 107 years old when the suit was brought.‘ The
" " payment of rent at an unvarying rate of Rs. 8 per annum is admitted’ and -is
‘also borne out by the receipts produced in this case....... The terms
.ynder which the tenancy arose as regards the duration of it arc wmot

. the probable date-of the ledsc is ~also -known .does not militate -against. the .
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: apphcablhty of ‘section. 83 of. the Land Revenue. Codd of 1879 .The facts(_ . 1921
above mentioned satzsfy the 1equ1rements of that section. The case atl LR R
" 15'Bom. 647 is cited by the learned pleader for' the plaintiffs. Tt ‘was held, 31?2\%\5%1’
* there that mere long possession at au invariable  rent coilld not establish - per- e
manent tenancy. It.was dec1ded on the authority of the case 1. L. R. 8 Bom. 340, ‘SI_IIDN}"F.H-
" a case decided before the Land Revenue Code, of 1879 . was " passed, Their ‘
* Lordships of the Bombay High Court have held at page 437 of 1. L. R. 18
‘Bom. 438 that it is of no use to refer.to the decisions passed befoie the Act
became law. -The decision was not followed in L. L. R. 18 Bom. 433, = More-
- over! in- the.present case the basis on which permanent tenancy is presuted is
u6t mere long possession al an invariable rent. The presumption is dgawn . on
other mrc\mxst'mces coupled with long possession at an mvanable rent."'

The ﬁndmg was confhmed by the Dlstnct J udge.

~:In second appeal to the High ‘Court’ Macleod C.J.,

" hold that the tenancy having commenced in a particular

year, the presumption of permanent tenancy under sec-

tion 83 did not arise. .He therefore decreed that the

plaintiffs-appellants were entitled to the dcclalamon

that ' they . had asked for that the defendants ‘were
annu"‘ﬂ tenants.

The J udgment was as follows:—

- “-On the issue rémanded both the lower Courts have held thatthe defendants

- -are permanent tenants. Both the Courts have found as a fact that tlic tenancy
commenced in 1805. That caunot be disputed on the defendants’ own

" admissions. Both Courts scem to have thought that that was not enough for

. the glaintiffs to prove in order to prevent a presumption under section 83 of
-the Land Revenue-Code arising, They seem to have thought that although the -

. plaintiffs proved the actual commencement of the tenancy, they must also prove

~-what the.terms of the tenancy were. . Paragraph 2.of section 83 says nothing
whatever about the terms of the tenancy. - As I have pointed out in_ previous

- cases, it isthe tenant, who alleges that he is-a permanent tenant, who in the
first instance has to prove that, and if he has got mo document. which gives
hiwm a right on the land as a permanent tenant, the plesumptlon is that he-is
an annual tenant. But if he can show that he has been on the land 'so °
long that the . commencement - of his tenancy canmot be ascertained,
then'the presuniption under para. 2 of section 83 arfses, and it was held iu

Ramehandra v, Angnt (1893) L. L. R. 18-Boni. 433, that evew although it
Svag pwved that the ovigin: of the- tenancy wag of & later date than the- Tessor's .
tenu.ro, stxll _the presuniption would anse, provldod ay I take it that t]Ie
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. autual dite of the oug,m was not Lnown. Tt deeniy that the l'éamed"yézppéllaté .

Judge has relied apon what ‘appears to ‘besaid. by Mr. Justice Candy “at
page 437 of the Report; «“$The question i, when we are datisfied. that” thé-

~tenaugy commenced subsequently t6 the tenure of the landlord, can .it be: said

that there is ne satisfactory evidence of the commencement of the- tenancy ?
In.my opinion it can. If the Legislature had intended to. say, “where ‘by |
réason of the anhqmty of a tenancy there is no satisfactory evidence that it
commenced subsequent to the landlord’s tenure,’ it would have used plain words
to that effect.. . The words’ ‘ ho “satisfactory -evidence of ‘its commencement

* forthcoming”‘simply mean there is néthing to show satisfactorily the origin. of

the. tenqgcy, i.c., the terms wunder which thé. tenant ‘commenced .to. hold.”
Wnth‘all due respect I cannot readinto the words ¢ origin of the tenaney’. or
bub‘stltute for those words, the words ‘the terms undm which the tenant
counnienced to hold’. I'do not think 'it “ was™ Recessar ¥ to: do- that for the
prrpse of that Judwment Paragraph 2 of scction 83, has only to do with' the
pomt 0[ time al which the teuaney cominenecs. 'lhcu, i not & word .in hat ¢
soution witll regard to the actual terms of the tmancy Paragraph 2 has only
tv do wlth duration, Whm the pxcsumphon tl“‘.le, then the Couit: must hold
that the tcnam,y is corextensive with the duration of the lessor's tenure - Tlmt
meahs that the tenant’cannot be turned out as. long as the l.mdloxd’s tcnuu ‘
continues. But thereis no presumption asto what the terms of the ‘tenancy

* are, that is to say, with regard to rent and other matters. Tt is very anortu-

nate that this question should have arisen again.  The section appears- to’ *ne
perfectly plain. In my opinton once it is proved.in o ease-that. the tcn.muy
Tas commenced in a particular year, tlien the tenant ‘cannot {ake advantage ot

fthe presmnptxon under sectxon 83 "

The defendants pleferred an appeal under the Letters

‘ Patent

K. H. Ixellcar for the appellants. o
Nzlicant Atmaram, for the. respond.ents. o
SHAH J. .—-Thls is an appeal iinder the Letters Patent

:'[1om the. judgment of the learned Chief' Justice - allow- '
ing. the plaintiffs’ claim for: a declara’uon that.: the
‘defendants were their mnual ‘tenants, ' Itis not neces-
‘sary to set forth the previous history. of this case, It
ig.enough’ to point out that in November 1919° the cage.
i'wa,s 1emauded ior the purpose- oi. detelmlmng the
‘nafure of the: defendants’ tenancy, as to which. the

e

plamtlﬁs bad’ sought a. declaration, Both the. lower
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‘, Gourts found that the tenaney commenced after the .

glft by the or1g1na1 owners in favour -of the.ancestors
of the plaintiffs’ predecessor-in-title.. They apphed the
provisions of section: 83 of the: Bombay Land Revenue
- Code and. presumed: that” the tenancy was permanent

mainly relying on: “the. observations in Ramchandm '

. Norayan Mantri.v. Angnt®, - = - e
+“When the second appeal came on for hearing, it Was

. heId that section 83 of the Bombay Land Revenue Code "

- did not apply as the commencement of the tenanqy was
traced, and that it could not be said, as required by sec-
tion 83; that by reason of the antiquity of the tenancy no
- satisfactory evidence of its commencement was forth-

coming, having regard to the finding that- the tenancy -

- commenced after the gift in fayour of the ‘ancestors ot'
the plamtlfi's pledecessm-m-tltle in 1805. . -

: The defendants, who have appealed flom thls ]udg- ’

© ment, have contended that section 83 does apply to this
_cases Though the learned pleader has questloned the
finding. of fact that the gift'in favour of Shantacharya’s
~ancestor was in 1805, and that the tenancy of the
defendants eommenced thereafter, I do not think - that

. that contention could be allowed. - Both the lower -
Coutts have found that as a fact, and it is ‘not shown;

- nor isit suggested in the memorandum of appeal,’ that:

~ that ﬁnc_ling is not supported by the evidence in the
case,

; For the purposes of the mam algument ther eime, it
must be accepted as a fact that the tenancy commenced
.in-or after 1805. . It is quite true, as found by the lower
Courts, that thereafter the defendants have been in
possessioni” of the laid on payment of a fixed sum of
- R 8 either by way of assessment- or: vent. It is not

posslble, 11owever to apply the provmons of sectwn 83

m (1893) 18 Bom 4‘%3
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of the Bombay Land Revenue Code, as the commence-
ment of the tenancy is traced.. It seems to me that the.
v1ew taken by the learned Chief J ustice on this pointis:
rlght and the observations in Ramchandra Narayan
Mantriv. Anantm must be taken to have been made.
with reference to the facts of that particular case, and.
cannot be so read as plactxc‘tlly to. mochfy the terms. .

- of the section. - . y -

-"In view,; however, of the observations of the loWer—_
Courts in their judgments we adjourned the hearing of -
the appeal®n the last occasion to have certain necessary

. documents translated in-order to see whether apart

from section 83 there was anything in the case to show ]
that the tenancy in favour of the defendants was of a
permanent character. - Having regard to the length of

. time for which they had been in possession on payment
‘of a fixed sum, it seemed to us necessary in the interests

of justice to see whether the plea of permanent tenancy

. might be otherwise made out. It must be said, how-

ever, with reference to this aspect of the case that no
such point was taken .either before the learned Chief
Justice when the second appeal was heard, nor is it
taken in the memorandum of appeal now. After having
read the documents I am unable to hold that there is-
any real basis for the inference that the tenancy was of .
a permanent nature. BExhibit 76 is the most. important
document on this point. Tt has been read and discussed.’

“before us. ~ I am satisfied that there is nothing in that

B document to support the inference that the tenancy -

was of a permanent nature. On the contrary it seems
to me from. the lettér, the date of which cannot be
ascertamed that Shantacharya, who was the father ' of
the plaintiffs’ vendor, wrote to one of the defendants,

'representmg the tenants, that it was not fair on }mr

part merely to-offer the assessment, but that he should
m (um) 18 Bom, 433, '
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hand over the land to hlm (Shantacharya), parmcularly‘ 1921,
'; When he or his ancestors had helped Shantacharya’s —————>—
* ancestors in retaining the benefit of the sift which the Bgi&?&,
 other.members of the Nadgir family had made in favour LA

. SHIDNATH. -
_of Shantacharya’s ancestors. The letter, as T ‘read it,
shows that Shantacharya then appealed to the Nadgn' \
tenant that it was properfor him to hand overpossession
of the land to him. -This position becomes intelligible -
on the footing that the Nadgirs were not the perma-
nent tenants of Shantacharya and that they were éiable
- to restore possession to him. On a consideration of
thisletter and other documents, to which we have been
 referred, I am satisfied that there is no sufficient basis -
.for inferring that the defendants are permanent tenants.
I would, therefore, dismiss the appeal with costs.

PrATT, J.:—1I agree with the constructlon put upon

-~ section 83 of the Bombay Land Revenue Code in the
. judgment of the learned Chief Justice and that the pre- -
sumptmn under that section is notavailable to the tenants

in this case. I agree also ‘that the further documents
which we have had translated for the’ purposes of this

~ appeal do not disclose evidence that the tenancy was

as a matter of fact a permanent tenancy. Shantachsrya’s
letter, Exhibit 76, shows that he originally derived title

1o the land in suit from the ancestors of the present ‘
defendants. Shantacharya’s title was attacked by one
Ittaji Subappa, and the defendants’ ancestois assisted
Shantacharya in repelling that attack by suit.”

\The defendants’ _case is that as a reward for. thatf '
assistance they “were granted the tevancy -of the’
land in suit. That is probably true.- Bub the letter,
Exhibit 76, does not show that that’ tenancy was a
permanent tenancy. Per contra in that letter
Shantacharya seems-to be protesting against tlhe

. defendants Tetaining the tenancy. However they -did -
remain in possession as tenants; and the f‘ugtvher
- ILRY -

w’ .
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"1991: documents i.e. the rent 1ece1pt in 1899; Exhlblt 79, and
. , thenotice, Exhibit 28, in 1901, go no further than to
_ Bgi‘:ﬁm establish, what is in fact admitted, that the defendants

v. had as a matter of fact paid rent at an unvarying rate of
SUDKATE. e, 8 per annum éver since they got their tenancy. But
it cannot be inferred from that that the tenancy is not
annual. Therefore I agree that this ‘tppe‘tl should be

: dlsmlssed with costs.

Decree confirmed..
‘J. G R,

 ORIGINAL CIVIL,

Before Sir Norman. Macleoc? ., O}zéef Justice. -

1921. BAPUJI RUSTOMJI EKERAWALLA (PLAINTIFF) 2. HAJI ESMAIL

JuIyIQ." - HAJI AHMED (Derexpant) ®.

Wzll——Bequest Sor life—Restraint on alienation—Power of appomtmem “by
will or by any deed or writing’ ——Eﬁect

Atestator by his will bequeathed - a house to his nephew, the plaintiff, for
* his life-time and directed that the nephew should, after defraying all expenses -
- of repair and paying assessment out of the rents of the house, appropriate to
his own use the nett amount of rent.  The will further -provided : “He(i.e,,
nephew) cannot either sell or mortgage the said house "and after decease of
my said nephew...the house shall be received by such persons and in such
manner as this my said nephew may by his will or by any déed or writing
whatever appoint and if he should not have made (his) will or.deed or writing
ay stated above I give the said house in gift after his deceaseto his children
in equal shares ™, The plaintiff entered into an agreement to convey the house-.
absolutely to the defendant. The defendant contended that in view. of the -
restrictions imposed upon the plaiutiff in the will the plaintiff had no
marketable title to convey an abgolute estate. The plaintiff, thereupon», took
out an ongmatmg summons :~—

Held, that in spile of words of restraint, the power deﬁned by the wﬁl was ]
sufficient in itself to convey an absolute estate to the plamtxif, masmuch a8’

*0. C. J. SultNo 1591 of 1991, . °
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