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APPELLATE OIVIL
FULL BENCH.

T quore Sir Norman ﬂ[acleod Kt Ckeqf Jnstzce, Mr Justice S/zak
.  and Mr. Justice Fawcett ‘

MULJI TRIBHOVAN SFVAI\ (ORIGINAL PLAINTIFF), APPELLANT . THE BT OIS
DAKOR MUNICIPALI’I‘Y (ORIGINAL DEFENDA\"I‘) RESPOVDENT*‘* Novemb er18
Bombay Dzstrzct Mumczpal det (Bombay Act IIT of 1901 ), sections 96, -
36(2)—New building— Permission to build granted by Public Works
- Committee of Municipality— Cancellation thereof subsequentl_/ by General
Body of Mzmwzpalzty. :

~ 'The plaintiff apphed for and obtfuned permlssxon from the Public Works

Commlttee of the defendant Mumcxpahty to add to his ezisting building,

under the p10v1s1ons of section 96 of the Bombay District Municipal Act, 1901.-

Subsequently, the General Body of the Municipalit y cancelled the permission;

on the application of a nelcrhbonr of the plamtle The plaintiff thereupon

sted the Municipality for a declaration that he - was -entitled to build in ..
_accordance with the permission originally granted :—

' Held, by Macleod C. J., and Fawcest, J,, that the order made by the Public

~ Works Committee under section 96 could be ' cancelled :or revoked by the
General Body of the Municipality, elther of its own wotion o1 on'the applica-
tion of a person mJurlously affected thereby. 2 :

So held, also by Shah, J., subject to the quqhﬁcatxon, that such cancellatlon
or revocation was otherwise consistent with the prov1s1ons of sectlon 96 of the
Bombay District Mumclpal Act 1501.

Emperor. Kareem Ran;anm Vithal Dhonddev v. Alibag Mumctpalzt Jm
'md Municipality of Sholapur v. Abdul Wahab® ; considered and dxstmguxshed

- SECOND appeal from the decision of T. R. Kotwal,,
Assistant Judge of Ahmedabad, reversing the decree
passed by C. P, Parekh, Subordinate J udge at Umreth. -

Suif for declaration. L
e ®Second AppealN 0.-175 of 1921, v )

] (1916) 19 Bom. L. R. 65. @) (1918) 42 Bom 829. .
©® (1920) 45 Bom. 797.
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The plam’mﬁ applled to the Mumclpahty of Dakor for
permission to add a storey t0 his house at Dakor, under.

section 96 of the Bombay District Municipal Act, 1901.

The permission was granted by the Public Works

Committee of the Municipality, on the 29nd March 1917.
Chunilal, the plamtlﬁ"s neighbour, thereupon applied to

_ the Mumclpahty complaining that if the plaintiff built”

under the permission granted, his light and air would -
be blocked up. The - Municipality first asked - the
plaintiff on the 5th April 1917 not to proceed with the

work ; and on the 9th May 1917, the General Body of

the Municipality cancelled the permxsswn granted byA
the Public Works Commlttee .- :

The plaintiff sued for a declamtlon that he- Wasi:

~ entitled to build according to the permission granted

-to him by the Public Works Committee and that the”
General Body had no r1ght to cancel the perm1ss1on',
thus granted AR , . C p

The Subordmate Judge held, followmg 19 Bom L.R.
65 and 20 Bom: L. R. 756, that the permission once
granted could not subsequently be. recalled by the
Municipality and decreed the suit.

On appeal, the decree Was reversed and the Suit'
dismissed, by the Assxstant Judge, on the followmg

: grounds —_

" “The Rules 42 and 50 apply to this case and the revocation was. legal and

._ swithin the powers of the Mumclpahty The evidence on record shows ‘that

the powers were used reasonably and not arbitrarily. -The order wag- opposed
to the policy of the Municipality as to sanitation and the safety of the .
property in its jurisdiction. The Public Works Committee on reconsgdering
itg order came to the same conclusion. It was accepted by the Municipality.'” =

The plamtlﬁ appealed to the High Gomt *

The appeal was heard by a D1v1s1on Bench consmtmg
of Macleod C. J. and Shah J. on the 2nd September 1921,

s 8



"""VOL XLVL]  BOMBAY SERIES. - 665

'When theu' Lordshlps made - a reference to the Eull
-Bench. "The following Judgments were delivered.

MACLEOD C.J.:—On the 12th March 1917 the plamtlﬁ

made an apphcamon to‘the Municipality of Dakor for

‘permission to build an upper storey over the portion of

. his Khadki which admittedly belonged to him. The.

Public Works Committee granted the permission asked

for by its Resolution No. 2, dated 22nd March 1917, and- -

the same was'duly commumcated to him. Plaintiff had

also asked for permission to build o#las at the southern .
end ofthe Khadki on both the sides. The permission for

otlas was also_granted. On the same day, oné Chunilal

Amritlal made an application to the Vice-President of
the Municipality stating that the light and dir coming

through the eastern wall ™ of his house would be
“obstructed by plaintiff’s building an upper storey over

the Khadki. He also alleged that in case of fire. taking

place in plaintiff’s Khadki, the fire would extend to the -

other Khadki.- That application was put before the
General Board of the Municipality and -the Board

directed the plaintiff, on 5th April 1917, not to com--

mence any work according to the permission granted -

“by the Public Works Committee. No work had been

commenced by the plaintiff then. The General  Board

‘also, on the same day, asked the Public Works .

‘Committee toreconsider the matter in view of Chunilal’s

application. On the 7th May 1917, the Public Works

Committee repor ted- to the General Board that on
seeing the place if appeared that light and air would be
diminished by plamtli‘f’s building an upper storey, and
" that it would cause inconvenience to the people in
times of fire. ' The Committee, therefore, recommended

that the plaintiff should not be allowed -to build an -

upper storey-over the Khadki. On 7th May .1917, the -

. General Board adopted the recommendations made by
the Committee-and cancelled the permission granted to

T 1921
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1921 the plamtlﬂ’ and d1rected 111m not to build the upper -
storey. - Plamtﬁf accordingly filed this su1t after giving -

i ;rnlx\xlsijéﬁm notice to the Mumclpahty, askmg for a declaratmn that
Tog %Amn.- he was entitled to build-the upper storey according to
“Muwmar-  the permission granted to him by the Public Works
TAUTL. Committeé and alleging that the permission granted by «

the Managing Committee could not subsequently be.
-revoked by the General Board and that the order of
the General Board was 1llega.l

‘ The sult was dec1eed by the trlal Oourt ; in appeal
that deczswn was reversed and the suit Was dismissed.

* The qll‘:‘StIOIl at issue in this appeal to my mind
adnuts neither of doubt nor of difficulty. The material®
sections of the Bombay Dlstmct Mumclpal Act (III of

- 1501) are as follows :— - .

Section 29. ...The Mummpahty may appoint, for a pe;'iod not oxéeeding
ope year, any such Committee or such or so many Committees * consisting of
such councillors as they think fit for any purpose or respectively: for any . of
the purposes, other than those specified in section 28, for which a Managing
Committee 1my, under section 27, exercise the powers of a Mumclpahty, and
may invest each Committee so appomted with such of the said powers ag'may -
'be necessary or expedient for the fulfilment of the purpose for which it is
appointed. : ' o T

Section 36 2. Every order passed by a Managing Committee or b§7 &
Comnnttee ‘appointed under section 28 or 29, other than orders “under sub-
section (3) of section 65, shall be subject to such revision, and open to such
appeal, as may be required or allowed in respect thereof by any. rules of the
Mumclpahty for the time being in force under section 46. :

Section 46 (a). Evely Munieipality shall.. make...rules...re@ulatmg the
conduet of their busmess and the delegation of any of their powers or duties
and, subject to the provisions of sectlon 27 the qppomtment and constltuhon

~of Committees. o

- Then the followmg 1u1es of the defendant Mumcx-
pahty are relevant:— . . ,

. Rule 42. Every delegation of the Mumcxpahty s executive functwns, power
of duties shall be deemed to be made subject to the géneral control of  the

_ Municipality and in particular.to the provisions of Rules 43 to 55. &
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Rale 40 Tt shall be the duty of the Pres1dent to wabch over delegates ’

(Whether Commlttees or individunals) and to bring to their botice and, 1f
-necesw to the notice of the \Iumclpahty any instances in whlch they seem
to havé erred in the exercise, of their functlons as delegates, or to be neghgent
or dllator) about excrcising the same,

Rule 54. Except as otherwise expressly pre ovided in the Act or in the rules -
under the. Act no act of any delegate shall be revxsed or called in quest;on
" otherwise than ) . S

(i) as plowdéd in Rugs 49, 50, and 55, or g S

(ii) by a resolution supported by at- least half the total number of counclllms
.at a special general meeting called for this purpose.

Rule 55 Fixst appeals awainst the decisions or orders of delegwfes other

than the orders of a Committec under section 65 (8) shall lie’to the
Mumcxpahty

Rule 58 (1). Any appeal may be rejectedsby the authority to which it lies,
if received more than 30 days after the date of delivery of the order appealed
against to the party aﬁected orally or in writing.

Clearly, therefore the order of- the Pubhc ‘Works
Committee is appealable.: The only question is whether
the appeal by Chunilal Amratlal, a neighbour, should
be entertained. It seems to me that, according to the
+ ordinary principles of justice, any person injuriously
- affected by an order of the Public Works Committee
‘would be entitled to appeal to thp General Board of the-
Municipality agamst the order. Otherwise the only
person who could appeal would be the person who had
applied for permission to the Committee and he swould

" only %ppea.l if his application was refused:

Tt is argued that when the Public Works Commlttee
granted permission they were making the order under
section 96 of the Act and that it should be treated asan
order of. the. Mumclpahty which plaintiff was not

entitled to get set aside. No doubt to this extent it is
- an order of the Municipality that any action in com-
pliance with the permission would be lawful. But if
the - ouxder was only granted by the Public Works

. 1921
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powers delegated to it by the Municipality, and. the

rules make it clear that the order of the Public Works _

Committee is open to appeal and subject to revision.

Commlttee it would still be open for conmderatwn“
whether the Committee had properly exercised the.

The only difficulty which arises to my mind in the (_:as'é, |

is the decisions of this Court to which references have

"been made, namely, Emperor v. Kgreem Ranjan®,
Vithal Dhonddev v. Alibag Municipality® and Munici- -
~ pality of Sholapur v. Abdwl _IVakab(’).' In none of’
these cases was section 36 of Act IIT of 1901 mentioned.

As far as I can see the principle laid down in these

decisions was that, once the Municipality bad come to

a decision and passed an order, the Municipality could

- not cancel or revoke that order. However it would
- appear from the record in S. A. 180 of 1917 that the first
~ order was made by the Managing Committee and not .

by the Mumclpahty It is desirable, therefore, that.

this question should be settled by a Full Bench and the -

questlon to be referred is :— -

- Whether. the order made by the Public. Works Committee of the defendanﬁ

Municipality under section 96 of Act III of 1901, could be cancelled or

revoked by the General Body either of its own motion or on the apphcatxon

of & person m]unously affected thereby ? - L

'SHAH, J.:~I agree that the questlon fmmulated by‘ »

my Lord the Chief Justice should be referred to a -Fall
'VBench.‘ - -

With . regard to the powe1 of the Mumclpahty toi_

revoke the permission-once granted under section 96
of the Bombay District Municipal Act, I think. it fair
to state that so far as I remember at present neither the

E provisions of section 36 (2) of the Act nor the rules
elatmg to revision and appeal | Wele referred to in the -,

@ (1916) 19 Bom. L. R. 65. - @ (1918) 42 Bom. 629.
@ (1920) 45 Bom 797.
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‘course of the arguments in any of the deelsmns in

Emperor v. Kareemi Ranjan®, Vithal Dhonddev - v
"Alibag Mumczpalzty(z’ and Municipality of Sholapurv. .
Abd#l Wahab® to which I was a party. But whether - -
'they were referred to or not, there is no reference to them -
in the judgments. "In all these cases the permission to.

build ‘was gr anted by the Managing Gommlttee Ifeel a

difficulty in acceptmg the contention of the respondent ‘
that the principle underlying these decisions is wrong-
andthe difficulty arises in consequence of the provisions -

and scheme .of .section 96 of the Bombay District
Municipal Act. "I do not desn'e to say any'ohmg more
on this point as it will beconsidered by the Full Bench.
The reasons for the view taken in those dec1smns are
stated therem :

' It is no doubt true that undel sectlon 36 (2) read

 with the’ rules thh are framed by the Municipality
~in this particular case, the order passed by the
- Committee would appear @Q\_ be open to appeal and
liable to be cancelled by the General Body. But the

point that presents a difficulty to my mind is whether .

~ the general provisions and rules as to revision and
-appeal allow an appeal by any person to the.Munici-

pality agamst the order of the Committee granting the -
_ permission to build. If the notice to build under
. section 96 is treated as a matter between the-  Munici- -

pality and the owner, the Mumclpahty either as a body
or through its Committee may grant or refuse the

permission. -If a Committee refuses the permission, the

. owner may appeal to the. General Body: but if the

permission is granted there would be an end of that

. matter so far as the Municipality is concerned. If
_these rules relating ‘to revision ‘and appeal\ for the

" ®(1916) 19.Bom. L. R. 65, . @ (1918) 42 Bom. 629.

S ® (1920)45Bom 797. .
~"ILR8—6 -
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' mternal management of the Mummpahtyare mterpreted. ,

so liberally - as to. allow- appeals. by anybody to the

,General Body agamst an order, which is of such
: 1mportanee to the person who wants to build, it would™

introduce an element of uncertainty and hardship not

contemplated by section 96. Thisis an aspect of the
"question which requires-to be considered ; and I am by

“no means clear that an forder granting permission to. '
" build-under section 96 could be modified or cancelled -
- subsequently by the Municipality either of its own

K3

- accord. or at the instance of a third party. It may be-
‘possible to distinguish the decisions above referred to. '
.. But ag the 1nterpretat10n of the provisiong as to revision.

* and appeal might conflict with the ratio decidendi of.
- these cases it is- desirable that- the matter should be, :

cons1dered by a Full Bench.

The reference was heard by a Full Bench conmstmg

~ of Macleod C. J. and Shah and Fawcett JJ.

" G. N.. Thakor, for the - appellant :—The - questxon

. whether permission once granted by the Munwlpallty a

can be revoked would turn mainly on the reading of.
section 96 of the Bombay District Municipal Act, 1901.
The provisions and the scheme of the Act are such that
once the permission is-granted it is not within the
power of the Mummpahty to revoke it.- The sectmn’

deliberately’ speaks of only ‘one order to be given by the '
- Municipality. It does not refer to revocatlon of per-.

~ mission once granted, though no doubt. it 1mposes«

certain restrictions but they are very guarded

The ratio deczdendz of the decisions in Emperor V.

' Kareem Ranjan,® Vithal Dhonddevv. Alibag Munici- .

‘ pality® and Municipality of Sholapurv. AbdulWahab(’"ﬂ
~ is the same. They lay down that only one permlssmn is

| W (1916) 19 Bom. L. R. 65. @ (1918) 42 Bom. 629.
® (1920) 45 Bom. 797

.
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'contemplated'"by sectlon 96 of ‘the Bombay District

‘Municipal Act and ifaPerson disregardsany subsequent

permission modlfymg the first permlssmn hie would not

be liable for it.- In each of these cases the Municipality
‘was represented, but it is now suggested that because
‘none of these.decisions alludes to section 36(2),  those
‘decisions ‘may be taken to have been passed without
any ‘consideration of section 36. A reference to

‘section 36 is not found because the question was rightly

argued on section 96 and it became immaterial to- refer
to section 86. It would be too much to assume that
absence of any reference. to. sectiom "36 detracts from
the soundness of those declsmns ‘

1 subm1t that once an order is passed whether by a:
Managing Committee or by any other person acting

under the . direction of the Municipality, the act
“becomes the act of the Municipality and section 96 comes

R I

-

into operation. It is under this section that it must be

‘jndged whether the Municipality can revoke the order

once, granted. Section 36 rel,ates ‘to the internal
- arrangements of the ‘Municipality. A person who acts
“under an order of the Mumclpahty has nothlng to do -
~with its 1nterna1 arrangements - o T

: Referrmg to the rules framed by the,l\z[umclpahty',

_under section 46 the mateérial rules are Rules 42, 50, 57
and 58: Rule 42 speaks of general conditions of
delegations of the Municipality’ s executive functions,

~ ie, it cannot refer to.an act which is already done by
‘the Municipality but refers only to acts ‘which -are in

the. course of being- executed. Rule 50 speaks of -

revision of delegates’ acts, It could not have in con-

templation any act. of a stranger but an act or order of
a Committee, which the President shall have power o °
- suspend. If the rule isintended to authonse suspen- .

-

sion of power once given, it is ultm vires,
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1921, " Rule 55 relates to appeals T refers to such decisions
 Mesy . 88 remain to be executed. Oncesn order is given the
TRIBHOVAN person concerned gets a right under the order and that

T cannot be taken away by this rule
Tue DAROR
Mowser- Rules 57.and 58 relate toreturn and re]ectmn of appeal

o ALY These rules contemplate an appeal. by a person who
~has received the order and not by a person who inter-

poses ; otherwise if neighbours go on applying, then the -
i peremptory prowsmn of section 96 would-be nullified.

Section 65 of the Bombay District Mun1c1pa1 Act
1888 has no provision correspondmg with section 36 (2)
. of the Bombay District Municipal Act, 1901. From
“this it can be argued that the provision revardmg
revision or appeal ought to be restricted to the party in
whose favour an order is made and these provisions
are intended for- the 1nterna1 admlmstratlon of the
Mumc,lpahty o '

H V. Dwaua, for the respondents :—I submit that
there is nothing in section 26 of the Bombay District
- Municipal Act, 1901, which wonld conflict with section -
36 (2) of the Act. .A General Body-of the Municipality
" has the right to cancel or revoke an order passed by the
Public Works Committee under section 36 (2) which -
- gives the Municipality a right of appeal as well as
_revision. Theshree decisions(Emperor v. Karéem Ran-
jan W, Vithal Dhonddev v. Alibag Municipality-® and
Municipality of Sholapur v. Abdul Wahab®) lay down
that an order once given by the Municipality cannot be
revoked. Isubmit that if by the Municipality it was -
meant the General Body the decisions may be good, but
here the order was made by the Pubhc Works Com-
> mittee and that order could be rev1sed by the General
Bodyv of the Mummpahty under section 36 (2)." The

W (1916) 19 Bom. L. R. 65. . ® (1918) 42 Bom. 629
(3 (1920) 45 Bom. 797.
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right of appeal which is provided for by the latter section o182t
cannot be restricted to the party in whose favour the — )
order was made but any person aggrieved by the order . TRﬁiLgé -
gets the right to move the Munlclpahty, or otherw1se \ v
that party. will have to ﬁle a’ suit to get the order 'T %}ﬁéﬁ"
cancelled. : R -7 PALITY,

The rules framed by the Mun1c1pa11ty are perfectly
legal and valid. There is nothing illegal in them and
unless they are found to be ultra wvires, which they are
not, it cannot be held that an order .once made under
section 96 cannot be revoked. Rule 42 speaks not only
of executive Tunctions of the +Muniecipality but of its
powers and duties and Rule 45 says that delegation of

- Municipality’s powers should be deemed to include
' delegatlon of all the executive functions. Under Rule
48 there are powers and dut1es 1mposed on the Munlcl- ,
' pahty by certain sections in the Act, which cannot be
| delegated but section 96 is not mentioned among them.
- Then under Rule 49 the President has an authority to. .
supervise delegates’ orders and bring to the notice of
the Municipality. any irregularity or 1mpropr1ety in
‘them and it is under this rule that the Municipality
can revise any order passed by a Committee. Moreover
section 96 of the Bombay District Mumclpal Act says
nothmg about non-application of section 36 (@) to that
“gection. Even if section 96 is peremptory and an order
~ once made is to be proceeded with, it lies with the Muni-
cipality to reconsider'it, regard being had to the rules -
and bye-laws framed by it. It cannot be said that
reconsideration of an orderisa matter of internal admi.
nistration of the Municipality and thata party affected
_ should be referred to a separate suit, If that was the -
_ intention of the Legislature, it would lead to disastrous
results as the civil Courts would not interfere with.
« powers of the Munlclpahty unless they were capn- .
: clously exermsed '
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1921, f " Inthe three: declsmns under conmdera,txon, there isno
—m mention made of sectlon 36, probably because the Mum-‘
TRIBHOVAN qlpalltles in those cases did not purport to act under that
Par Dagop  Section. The decision in Emperor v. Kareem Ranjan® -
Momor- - is confined to the facts of that case alone and even -

TAMTY fhere the expression of opinion “that if words clearly

importing such a power of subsequently overriding the

permission were discoverable in the Statute” supports
" my case. In Vithal Dhonddev v. Alibag Municipality®
“the second order which was a provisional order wag held
111ega1 because although it purported to be made under
section 96 it could not satisfy the provisions of any part -
of that section. Such was also the case in Municipality
of Sholapur v. Abdul Wahab®. In the present case,
however, the second order is not provisional but final,. -
and it dges not conflict with any part of section 96 and
is lawfully made under section 36 (b) and the rules
~ade under section 46, o

& .

Thak'or in 1ep1y —-—There is nothlng in Rule 42 to Sug—~
gest that it would affect the final orders passed by the
Municipality.” The rule is not meant to get rid of orders
‘once made but is intended to keep a general control.

Neither the Statute nor Rule 55 gives any right of .
appeal to a stranger. It is only the party aﬁ“ected by -
the order who can appeal. ' -
. C. A V

MACLEOD g -—I thmk the questlon referred to
the Full Bench should be answered in the affirmative.:
There canbe: no doubt thata Mumclpahty has appel-.’
late and revisional powers over: orders passed by the’
‘Managing Committee, or by a Committee appointed:
under section 28 or 29, other than orders under sub-..
section 3 of section 65, which powers are to be exermsedz-v'

o (1916) 19 Bom. L. B. 65. - .. . @ (1918) 42 Bom. 629.

©) (1920) 45 Bom 797
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" in accordance Wlth the ‘rules flamed under sectlon 46,
- 'Whether those powers have been properly exercised -is -
Y questlon Whlch must be demded 1n each case - on 1ts

- merits. - - y ' e
r SHAH J i—1 Would answer the questwn referred to
the Full Bench in the aﬂirmatlve subject' to the quali-
fication that the cancellation or revocation is otherwise
consistent with the provisions of sectlon 96 of the

‘ Bombay District Mummpal Act of 1901,

In the present case the power to deal with notices

~ under section. 96 is delegated to the Public Works

Qommlttee and the delegation is- sub]eeb to revision and

‘v appeal as provided by section 36 '(2) and the rules.of .
the Dakore Municipality’ framed under section 46 of "

'r\_that Act. 8o far as the General Board of the Munici-
pality can exercise the. power Vested in ; them

- consistently with the provisions of sectlon 96, -
, undoubtedly that .body may do so. )t may be that,

--owing to the lapse of time or anythlng that may have
happened in. consequence of the leave granted by the
bommlttee or any other reason there may be difficulty

in the way of exercising those powers effectively. But
- the Mummpahty have the legal right to exercise the "
- powers of revision and appeal within the limits allowed

by the statute and the rules thereunder

Havmg regard. to the terms of Rule 58 Whlch pre-
_ scribes the period of limitation for appeal by the party

affected to whom the order complained of has been
" deliveréd orally or in writing; I am not cleaf that in

* the present case an appeal by a person to whom no -

such order was communicated is prov1ded or contem-

plated. But Rule.55 provides for appeals agamst the

decisions or orders of delegates generally and wherea
“party is 1n3ur1ous1y affected by an order éven though

it may not be commumcated to ‘him orally or -in~
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the parties who may appeal, it is not possible to say that
the neighbour'in the present case had no right to appeal.

It is really for the Municipality to consider whether -
they will entertain an appeal from a third person, .

when an order is passed under section 96 by any
delegated authority. They would have to consider
whether an appellant has sufficient interest in the order

- to make his appeal competent This question is not of
any practical importance as in ‘any case the Muhici- .
- pality have the power to revise-the order. of their own
accord.. The.difficulty may really arise in making-a

writing, it would be open to him to appeal to ‘the -
- Municipality. - In the absence of any . specific rule as to.

R

proper order so as to satisfy the requirements of section -

96 which does not in terms contemplate and provide
for a second order under sub-section (2). That,
however, is a -matter to . be considered by the
. Municipality in the first instance while making an -
~ order in revision or appeal, and by the Court so faras.
- necessary if the dispute arises between the Municipality «
and the party, with reference to the facts of the case. -

- As regards the decisions of this Court which haj{fey
‘been referred to in the referring judgments I think

" that on their own facts they are distinguishable from

Las to- Whether the cancellation is in accordance with -

- the present case ; and in those cases, so far I can’see,
~ the result could not have been different in spite of the -
. provisions of section 36 (2). However that may be, if’

-and so far as they purport to lay down any general rule

which: conflicts with the statutory powers of the

General Body of the Mummpahty to modify the orders

of their delegates or of any comimittee, they cannot be.

followed

. While thus the Mumclpahty had the power to modlfy

the order of the Public Works Committee the question .

the provx_swns of section 96. must be considered Wlth ‘
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-reference to the facts of the present case “The plalntlff'

- gave notice under section 96 on the'12th March to build

an upper storey over the portion of his " Khadkl which -

belonged to him. The Public Works Committee of the
Mummpahty granted him ledve ‘on the 22nd March
- under section 96 sub-section (2). His nelghbour
Chunilal, made an application - on . the same day
‘complaining of ‘the permission granted by ‘that

. Committee. The ‘General Board made a provisional -
_order on the 5th April restraining him from building: "

- Ultimately the General Board cancelled the leave on
the 7th May. The plaintiff had not commenced to
build before this date or even before the 5th April. It

is not necessary to consider whether the provisional
order of the 5th April would be within the scope of
sub-section (3) of section 96. The orders contemplated
‘by that sub- section are those made before any ‘order -

'?under sub-section (2) is made. On the other hand it

- “was made ‘within a. month of the application and in .

exercise of the revisional powers which the MllIIICI-
pality had under the rules. It is not mecessary to

decide this point as the plaintiff had not commenced to

. build before or after that date. " The final order was

made within two months of the. dateof the apphcation )
No doubt'it is an order which ‘cancels the permission
granted ; but it is not suggested on the facts of this case,
~ and, having regard to the mnature of the proposed
" building and the objections - to it, it can hardly be

- guggested ‘that the order is not within the powers of the
Municipality under section 96, sub-section (2). ‘I do not

sdy that it is open to the Municipality under sub-

~gection (2) to’ prevent all building by the owners on
their respective lands, nor do I desire to express any
opinion ag to - whether the Municipality can properly

take into cons1derat10n the disputes between neighbours
a8 to easements in decldmg whether the -permission “

192’1‘1
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asked for should be granted or riot. All that it is

- necessary'to decide is whether the final order of the

Municipality is open to any such objection as would
necessitate the ‘interference’ of the Court with the .
discretionary powers of- .the Munlclpa,hty in a matter
which' is primarily qommltted to its’ care by the
Legislature. T do not think that the refusal of the'
Municipality. to let the plaintiff build in this case

‘ transgresses the 11m1ts of their dlscretlon under the
©Act. ' : : :

At the sarne t1me it is poss1b1e ‘thaf in consequence

vof the lapse of time or the owner proceeding to act

under the first order, which he might be entitled to do-

. if so minded, the revocation may not be effective. I

seems to me that having regard to the scheme of the
section, the detailed provisions as to' various matters
connected with the newly proposed building and the
element of uncertainty and hardship. which CODﬂlCtng
orders purporting to be made under sub-section (2) are.

' apt to involve and the difficult questions which they

-are likely to-give rise to, ;t ig desirable that the position
of the Municipality and the persons desirous of-

building may be-defined by the Legislature so that the .

'- General Body exercising revisional or appellate powers
- and the persons who want to build may know definitely

“their respective positions after an order is made by a:
Committee or any other authority under sub- section (2) -

- which is sub;eet to revision or appeal dgalnst the

person proposmg to build. The usual case. in Whl(‘,h
the person proposmg to buﬂd Wants a modification of
the order of the' Committee presents no difficulty.. Bub
the dlfﬁculty might arise in cases where the General™

~Board of the Municipality seek to modify or cancel the

order already made in his favour under sub-section (2)_

" of section 96, as no time limit apparently is preseribed

‘within which the General Board may pass.orders under
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sectlon 96 (2) in appeal or' revision agamst the Ppersony

who has alrea.dy ‘got leave to build from the Commlttee.{

FAWCETT, Jx=In i my opinion the questwn referred ﬂQ 7

'the Fall Bench should be ansvvered in the affirmative. -

- Bombay District -Municipal Act ITI of 1901 could be
/delegated by the Municipality to-its Public Works
»,C'ommn;tee That is a Committee appointed under
* gection 29 of the Act, and it follows that the provisions
~ of sub-section (2) of section 36 of the Act cover the
order passed by the Public Works Committee, on the
< 22nd March 1917, giving the appellant the permission

e had apphed for, unless there is such an inconsist~

. ency between this genera] enactment and the pdrticular-
enactment regarding new “buildings in section 96 as:

“would malse it incumbent upon the Court to apply the:
_ Yrdinary rule of ¢onistruction in such a cabe. This is

_ “wherever there is -a ‘particular enactment - and, -

general enactment in the same Statute, and the latter,

. R
taken inits most compr ‘chensive sense, would over-rule

- the former the partmular enactment must be aperative,
and the general enactment must be taken to affeet only
theé other parts of the Statute to which it may properly

apply.” This is the rule lald down by Romilly M. R.in -

Pretty v. Solly®, the leading case on the subject.
It is contended- by Mr. Thakor f01 the appellant

" that there is such an inconsistency. His contention is -

that inasmuch’ as this power bad been delegated to the

Public Works Committee, it was the mouthpiece of the
Municipality, and an order by it giving permission '
under sub- sectlon (2) of section 96 amounted to an
order by the Mumclpahty, which having been once-
given could not be revoked in accordance- Wlth the

CEa ((1859) 26 Beav. 606 at p. 610." -

192-1"; :
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the power of making orders under section 96 of the
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dQCISIOIl of thls Court i m the three cases mentloned in -
the referring judgments. So far as those cases go, it is

. clear that section 36 was not considered in connect10n~ ‘

with the point there decided and there is no reason to
suppose that the provisions of that section had been
brought to the notice of the learned Judges who gave
those rulings. This is confirmed by the fact that in the
first of these cases, L’mperor v. Kareem Ran;om‘” :

‘ Batchelor J. in giving the judgment of the Court -

expressly guarded himself by saying: “If, however,

- words clearly importing such a power of subsequently
overriding the permission were . discoverable in the
. Statute, there would be no alternative but to give effect -
.. to them. No such words. are,’ however discoverable.” -

This overlooks section 36, sub—sectlon (2, an enactment 1
which purports to empower the Municipality under,v

. certain conditions to override any order given by the

Managing Committee, and it would, therefore, presum-

~ ably have affected the decision in Emperor v. Kareem'

Ranjamm had it been br ought to the Court’s notice.

1 cannot myself ‘find anything in section 96 which -
would justify ounr holding that the Legislature intended
that an order by a delegated authority under section 96
should be final, and not subject to modification by the

- Municipality, What Mr. Thakor mainly relies .on is

the provision under which, if no orders are issued by

“the Municipality within one month from the receipt of

the notice, the.applicant has a right to proceed with his

- proposed building. This, he says, gives the applicant
_ aright'to build with which the Municipality cannot
~ interfere, and he argues that the provision in Rule 58 of
 the Municipal Rules, allowmg aperiod of thirty days

for appeal, conﬂlcts with the provisions I have just
mentioned. It may be that -in the particular case
where no orders had been passed w1thm a month of the’

® (1917) 19 Bom, L. R.65. -~

A
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', notlce there Would be no rlght of appeal or revmon - 1921,

There would in fact’ be no order to revise or appeal 'M T
© Mowir -

against. But the present case is on a dlﬁerent footing.  mripmovay
There had been an order by the Pubhc Works Com- "~ o

¢ mittee within the month, and also an order by the Tﬁuﬁﬁ??-

.Municipality suspending -the carrymg on of the = ~PALTYL -
work under sub section (3), clanse (a), and the case does
- not, therefore, fall under. sub-section (4) of sectlon 96.
: 'Also in a' case where the Committee passes an order
‘Wl’ohln the one mbonth, refusing to give permission,
g there would -clearly be nothing.inconsistent in the
‘ rlght of appeal .or revision referred to in-section 36,
, sub-section (2)5 on the other hand, the present conten-
. tion would deprive an applicant of this right. Noris -
_there any other provision in section 96 which has been
shewn to be inconsistent with this right of appeal or
‘revision. Tn fact I think.the Legislature has clearly
indicated in another part of the Act its intention to
allow such interference with the power exercised by a
delegate under - isection 96. Section 186G authorises 2
Municipal Commissioner to pass orders under section *
96, and this is not one of the powelis@ihleh can only be
exercised with the previous approval of the Munici- -
pality under proviso (A) to that section. Then under
section 186M the Municipal Commissioner may
delegate his powers under section 96 to a Municipal
‘officer or servant, section 96 not being one of the
excepted sections specified. - Under sub-section (2) the.
exercise or discharge by the delegate of the powers
delegated to him under section 96 is made subject to
such conditions and limitations, if any, as may be
prescribed in the order of delegation; and also to
control and revision by the Municipal Comrmissioner:
This gives the Municipal Commissioner clear power to
override a permission which may have been- given by

“the Municipal officer or servant,.to whom the powers
“had been delegated. Similar provisions are cor;mtamed,
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in the Bombay Clty Mumclpal Act Under Sectlons"
345 and 846 (1) the Commissioner may pass, orders
. approving or dlsapprovmg of a proposed building- or
work, . and ander section 68 he can delegate this
power to a Mumclpal officer, in which case the powersf
are to be exercised or performed or discharged under the
Commissioner’s control and subject to his revision.
Therefore there is nothing ‘incongruous in the Munieci- "
pahty exercising-a similar right of control and revision
over acts of a. Comnnttee to whom powers under

~ section 96 have been delegated.  In my opinion, in

.cases where an ‘order is passed by such.a Committee,
. the words “ the Municipality ” in section 96 must be
read as *““the Comm1ttee subject to the provisions of '

~section 36, sub-section (2).” In soreading it, each of the
two sections has its proper scope and the Court follows .

- the general principle that due effect should be g1ven to’.
. -every part of a Statute e

Then the questlon arises Whether in this - partlcular

~ %ease the order passed by the Mumcxpahty ‘'was one

~which - comphes with . the requiréments. of sub-:
section (2) of section 36, that is to say, was it passed
-in the exercise of authonty given to it asa revisional _

.or appellate body under the rules of the Municipality -

in force under section 46 of the Act? In this particular

- .case the application of Ghumlal, which was made to

the - Vice-President, and by him submitted to the
Municipality, complains of the order granting permis-
sion to the appellant and asks for its revocation by the .
Mummpahty In my opinion it amounted to an

. .appeal, and as it was made on the very day on Whlch

- the order was passed it was clearly W1thm the tlme
a’llowed by Rule 58.

‘Mr. Thakor contended ‘that it could not be’
.eonmdered as.an appeal because Chumlal ‘was not a
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party o the proceedmg, the main questlon under

‘\secmon 96 being  between - the appellant. -and the =
Municipality.” But I do not think there is anythmg m‘ .

Rules 55.to 58 which justified this narrow construction -
- TaE DAKOR

of the word “appeal”. Rule 58, sub-rule (1), speaks of -

- the party affected by the order appealed against, and -

wiless the word “party is to be read in the narrow
‘sense of a party to a suit or legal proceedmg, it
,clearly covers the application of Chunilal, who as a
~ nelghbour was affected by the order complained of.

" In my opinion the word “party ” in Rules 56 and 58
does not mean anything more -than “person” [as it

often does, ¢f> Stroud’s Judicial Dictionary, undér the
Heading “ Party ”]; and. it would clearly be giving
considerable limitation to the right of appeal to read

the rules otherw1se ‘Thus, suppose a Commlttee has

1921,

Mo -
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given permission to the owner of a building in a

. public street tb put up a balcony projecting from his-

- upper-storey, and supposing the -owner -of the -

* neighbouring building considers that this ‘projection’

will be-an obstructxon to the safe and convenient
Ppassage along the street; is he not to be considered
a party affected ‘who should - have a right of appeal

. asking the Municipality to over-ride the permission, :

in accordance with the provisions of sub-section (38) -

of section 113 ?. I think the answer should be in the .
Vaﬁirmatwe, and that the appeal contemplated in the -

rules is practically one given to “any person ‘deeming
himself aggrieved” by the order complained of. As

‘an analogous case, reference may be made to section 269

of the Public Health Act of- 1875 (38 & 39 Vict. e 55)

giving a right of appeal to such a person from any

order, 1nclud1ng an order of the kind now wunder
cons1derat1on, passed by an authomt.y under that Act.

Bub even supposmg that ‘the application cannot'

. properly be consadered asan appeal I thmk that the

PALITY.™
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case fell Wlthm the . rewsmnal authomty ,of the
Municipality under the rules.- Rule 42 in general;'
terms subjects every. delegatlon of the Municipality’s
executive functions, power- or duties, to the general
control of the Municipality, and this rule cannot be
limited to executive fanctions, as opposed to” powers of -
the kind referred in section 96, in view of the
provisions ~of Rule 45 which speak of executive
functions involved in the exercise of a power conferred
on the Mumicipality. It was, therefore, competent

‘in my opinion for the Municipality to pass their order
‘susperiding the . proceeding with the ' building and

subsequently to revoke the permission granted by the
Public Works Committee. 1tisa case which can be-
held to fall under Rule 49, .read with Rule 70, i.e., the

" Vice-President, in the absence of the President,
' brought this question 5o the notice of thé Mumclpahty

as an instance in which the’ Public- Works Comm1ttee

- geemed to have erred in the exercise of its fanctions..

But, even supposing that the case did not fall under
that rule the Municipality,:as a revisional authority

with a right of general control under Rule 42,-could; -
I think, legally interfere with the order of the Public -

- Works Committee. Rule 42 expressly confers thzs‘_ .
‘power upon- the Municipality, and therefore is:

excepted fromthe limitations contained in Rule 54.

There is nothing in the rules which shows ‘that it was

intended that the Municipality should not be able to’

-act in revision on their own motlon mdependently of -
-any initiation by the President or the Vice-President: ,

under Rules 49 and 50." Rule 42 shows this by ‘using
the words “in particular” when referring to the
provisions of Rules 43 to 55, which imports that the
reference was without pregudwe to the right of general _
control " previously mentioned.. - Therefore, in my -
oplmon the General Body could legally act on, 1ts own
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mbtion or on the “application of a p'erson\' in’jui:i.Ously | 19217

affected by the order of the Public Works Commlttee,"
‘ and the order of revocatlon was legal. ’

Mo -
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R R.- oo -+ " -Muonicr- ,’
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REPORTER’S NOTE.—The following rules framed by .
- the Dakor. Municipality in virtue of the powers
conferred upon it by section 46 of the Bombay Dlstmct
Municipal Act, 1901, are material.

42. Every delegation of the \[umcxpahty s executive functions,  power-
or duties shall be deemed to be made subject to the general control .of the
Municipality and in particular to the provisions of Rules 43 to 55.

43. No delegation_ made by the Municipality shall be valid unless—- ‘

@) it ls made at a General Meeting ;

»

~ (i) in the case of a delegation to an individué.l, the resolution by which
the delegation is made is supperted by at least half the total number of
councillors: » ‘ o

- 44, When anj,' of the Municipality's powers other than a power of 6ntry '
of inspection has been delogated to moye individuals than one, such delegation
%lmll be deemed to have been made subject to the condltlons—(l) that the-
power is to be exercised by any mdmdual only when nll the superior delegates
are absent from municipal lumts o

45, In- the absence of :my express pxovxsxon “to the contmry in thc .
resoluhon of deleg'\tlon, every delegation of any of the Municipality’s powers '
shall be deemed to include the delegfttlon of all the executive functions
involved in the cxercise of that power and the withdrawal- of such power
. from the Managing Committec and every delegation of any of the Munici-
pality’s executive functions shall be deemmf@ to include the Wlthde'\l of
‘such functions from the President, . .

49. Tishall be the daty of the President to wateh over dclefr'\tes (whether
Committees or individuals) apd to bring to their notice and, if _necessary,
to the notice of the Municipality any instances in which they séem to. have
orred in éxercise of their functions as delegates, or to be negligent or dxlatory
about excrcising the same. :

50. 'l‘he President shall be competent to suspend, pending . a reference to.
the Mumcxpahty, the operation of any order passed in virtue of delegation
.- which appears to him to be open to-objection in law or in pohcy :

1 L R 8—-7
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- 51 When msumg' an orderof suspensxon unde1 Rule 50, the Presxdent shall‘ .
’lt the same time calla. spemal general meeting to cons1der the matter within.
five dflys '

54, Except as otherwise expressly 'provlded in the Act or in the rules
under” the Act 10 act of any delegate shall be revxsed or .called in questlon
‘otherwise than—, ~ ..

(i) as provided in Rules 49, 50 and 58, or

(u) by a resolntion “supported .by at least half the total number of
councillars at a special general meeting called for tlus purpose. - ST+ i

©55. First appeals against the declslons or orders of delegates. other than’

the orders of a Committee undey section 65 (3) shall lie as shown below i—~

Appeals from order or ’declsxon of any -+ Shall lie to— -
;. Committee - : R '
Premdent or Vlce Pxesldent .- - The Municipality.
“or Secretary, | ... . 'The Municipality. .
An) other- individual delegate, e _ The Controllmg 001nm1tteé f- :

There shall be no second appeal in any case.

C 56, Any notlce, petxtmn of appml may be 1etnrned to the pleientmg .
pfnty and shall be treated as not received, if it - ax :

=~
h (&) does not pear the name, father’s name, -occupation or address of {he -
petitioner or appellant and his signature or mark or that of his agent,, y

(e). is ascértained to be pseudodymous, or

((l) is sent by post unst’tmped or insufficiently shmped

R Any “appeal . may bé so returned which is unaocompmxed by the :
declslon or 0rde1 appea)ed agwmst or an authentlcqted copy of the same. . - '

_58. (1) Any. appeal may be rejected by the authority to which 1t hes, if.
xecewed more than 30 days aftér the date of delivery of the. order appealed
'wamit to. the party aﬂfected ora}@f,or in wntmb L

~70: - In the absence of speczﬁc prowsxon to the . contrary- in these rules or
in orders. passed by the President in writing, the President shall be deemed
to_havé deputed all' his powers, duties and executive functions to the
Vice- Pxemdent f01 80 long '\s he (the Plesxdent) is absant from mumcqul
Iumts .” :
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