YOL. XLVI] BOMBAY SERIES o 6L .

apphed There s, therefore no necessmy to cons1der . 1921,
the point that, although the amount of compensation —
awarded to the complainant against all the petitioners v
was over Rs. 50, because each petitioner was- liable to Pirs DADA.
to pay under Rs¢. 50, therefore it could be said- ‘that
each petitioner had been fined less than Rs. 50. I
think the Rule must be made absolute and’ the appeal
‘must go back to the Sessions Judge to be dealt with
- according to the merits. ’

SHAH, J.:—1I agree, : L
e \ " Rule made absclute.
/ : . . R R. ’

" CRIMINAL .REVISIO.N.’

Before Sir. Norman Macleod, Kt., Chzef Justzce, and M7 Just:ce Shah ‘
EMPEROR v. MOTILAL HIRALAL" o , 1991,

C’nmmal Procedure Code (Act v of 1898), sections 164 and 33/—Acczcsed~—- June 22,
. Tender of pardon—Tender can only be made in course of an inquiry under the - -
‘Criminal Procedure Code—Pardontendered not in the course of guch inquiry
—Evidence given under such o tender of pardon cannot form the basis of an

alternative charge of gwmg false ewdence-—]ndzan Peual Code (Act XLV
of 1860), sectwn 193

e e .

Under the plowswns of section 337 of the Onmmal Pchedure Code, 1898,
a tender of pardon can be made only durmg an mquury into an offence under
the Code. :

Where a pardon has been tendered not during en i‘nq'uiry nnder the Criminal
Procedure Code, and the approver makes a statement under the pardon, such
statement cannot Form the basis of an alternative charge of an offence punish-
able under section 193 of the Iudlan Peml Code, 1840. .

TeHIS wWas an apphcatlon under the criminal revmxon-
al jurisdiction flom convictionand gentence passed by
M. M. Mehta, Resident Maglstrate First C‘lass, Nadiad, -
‘confirmed, .on appeal, by. D.-C. Meh td, Addxtlonall
Sessmns Judge of Ahmedabad. =~ - ~

° Cnmmal Apphcatlon for Revxsmn No 103 of 1921

b ! \
-~
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i ‘921 0 In the course - -of pohce mvesmgatmn into a case,
ExivEmon - known as the Nadiad., Derailment Case, ‘the applicant
<~y was tendered'a pardon under sectlon 337 of the Crimi- -

%‘l’égﬁ nal Procedure Code by ‘the District Magistrate of Kaira.

- The apphcant accepted-the pardon and in his examina-
tion before the Magistrate stated that he was one of
- the’ persons ‘who uprooted the rails which caused dera.ll-’w
. ment of the troop train on the 11th April 1919, -

The pohce 1nvest1gat10n was not followed by i 1nqu11y
under' the Code: The Nadiad Derailment Case was
_made over for trial to a Special Tribunal constltutedi

under the Defence of India Act, 1915. ‘

The apphcant was exammed as a witness at the trlal
before the Spec1a1 Tiibunal. . He deposed there ‘that he
“had no hand in’ the deraﬂment -and that h1s earher E
- statement was induced by 1mproper motlves e

- The applicant was then charged on ;an alternatwe f,
charge of making two contradlctory statements, Wlth an,
“offence pumshable under sectlon 193 of: the Indran
PenalCode R R - e :

The trymg Maglstrate conv1cted the apphcant of an .

" ‘offence under section 193, para. 2, of the. Indian Penal -
- Code, and sentenced him- to suffer r1gozous 1mpr1son-~
ment for six months - - :

"The conviction and sentence Were, on appeal conﬁrm-»
" ed by the Additional Sessions Judge. e

The apphcanﬁ apphed to the ngh Gourt

anmg with H. V. Divatia, for the accused: -——The1e~}

can be no charge of perjury against the ‘accused ‘as his -

first statement .on oath before the District Magmtrate .

', on which the alternative charge is founded 1s 111ega1 and;
: ultra vires for two reasons. - Pl :

Firstly, the District Magistrate had no ]urlsdlctron to :
grant pardon under sectlon 337 O’rmunal Procedure~
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Code as there was no “offence under 1nqu1ry” at that,

time. “Inquiry” in that section  means -the mdlclal

Anquiry contemplated by Ohapter XVIII of ‘the Code 1
That is cléar from the wording of sections 337 and 388.

Adm1tted1y no, such 1nqn1ry was pendlng ab, that time.

- The police.- had., ‘made a Jahirreport of the offenceto-

the Resident Magistrate at Nadiad . under sectmn 157,
“Criminal Pracedure Code, but that Magistrate had‘
" merely ordered the report to be filed without taking
“any action -on it. So that even if the word “inquiry”
be taken in a wider sense, no such inquiry was pend-
ing before the Resident Magistrate within the meaning
of section 159, Criminal Procedure Code, much less
" before the District Magistrate to whom no report at all
was made by the police: The statement before the
District Magistrate looks as 'if it were “taken- under
section 164, Criminal Procedure Code, but a statement
".taken under that section must be before the commence-
, ment of the 1nqu1ry, ~while under section 337 paldon
cal only be granted when the offence is under inquiry.
- Thus, in any view of the case, the District Magistrate

- had po jurisdiction. 1o " grant pardon and take the'

accused s statement at that stage."

| Secondly, the District Ma gistrate acted 111eﬁa11y in

examining the accused on.oath-at the time of - granting
“-the pardon. Under clause (2) of section 337, the person.
accepting the pardon is'\to be examined as a witness in
the case, i. e., at the maglsterml inquiry or at the trial,
but not before It cannot be said that the Magistrate
_’had the power to examine the accused under clause (4)
‘obthat section. The examination contemplated in that.
“clause is the examination at the time of the magisterial
" inquiry. Besuies the grant -of pardon being without
3ur1sd10t10n, the accused remains an accused. and does

*.not: become a "witness. - No onath can, ther efore, be .

- administered to him., -
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SR Bahadurn, Actmg Advocate Greneral with S. S 3
B Patkar, Government Pleader, for the Crown —The
vyp_ ‘District Magistrate had the power to grant the pardon,

%ﬁﬁfﬁ: - as the offence was under - inquiry " at that stage.
- o w Inqulry is not confined to maglstelglal inquiry but
" includes an inquiry made by a Magistrate at'any stage:
see the definition of inquiry: section 4 (k), Criminal "
-Procedure Code ;-Bhallu Singh v. Queen-Empress®
and Queen-Empress v. .Batera™®. ~ When the accused
“was sent. to the D1strlct Maglstrate, it was virtunal--
lyareport by the Police under section 157, and the
District Maglstrate must be- deemed to have been
“inquiring into the offence nnder section "159. The
word “i inquiry ” is used in section 337 in its ordinary
and popular sense.  As soon as information is given to
the authomtles that an offence has been committed, it -
is an ‘offence - under 1nqu1ry The word “inquiry ”
would include the mquuy made by the District ’\Iagls- o
trdte for che purpose of grantmg a pardon .

'Phe statement is taken by the District Maglstrate, '
under clause (4) of section 337. That clause gives him.
the power to examine the person on cath soon-after the

- grant of pardon so that he may be fixed down to the '
statement and not allowed to turn round afterwmds '

Lastly, even “if tﬁe Dlstmct Maglstrate was not em-
powered to grant pardon, he did so"in good faith, and
- the irregularity is cured by sectlon 529 clause (g),*
Crxmmal Plocedule Code. ' ’

MACLEOD 0 J -—'l‘he accused wag conthed by the ;
Flrst Glass: Resxdent Maglstra.te of Nadlad of 1nten-,
tlonally giving false evidence under section 193 of the
“Indian Penal Code’ and _seénteiiced -to .six months’
ngorous 1mpr1snnment An appeal to the Addxtional ]

: Sesswns Tudge Was d1sm1ssed The accused has now’-

@ (1897) P.R. No 3of 1897 (cr). @ (1898)P R. No 3of 1898 (e )
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asked us to exercise our rev1s1onal;ur1sd1ct1on in hlS\ ,, 1921, -
favour k L
’ .. _EMPEROR -
Th facts ma b stated very shortly. . IR
© y © d y tly. ~ - - MoripAvL~

_ The accused was suspected of havmrr been concerned - H“I““AL'L;:
mth what is well known s the Nadiad Derailment
Case.. The offence was - committed on the 12th Aprﬂ'
1919 On the "11th May, the ‘accused was brought‘
Lefore Mr. Ker, the District Maglstrate who tendered
him a pardon on the usual terms under section 337 of
the Criminal Procedure Code ; ‘he was ‘then examined
by the District Magistrate and stated how he along
-with others uprooted the rails_just before ‘the passing
of the troop train. The accused was examlned asa’
withess in the case before the Speclal Tmbunal on the
25th and 26th July 1920, when he swore that he had’
nothing whatever to do with the- offence and: that hls‘
" statement before the D1stuct Maglstmte had been
1nduced by dishonest motives. Thereafter the requmte'
sanction - was’ obtained from the High Court and the

_Special. Tnbunal and after trial he was convicted-as
aforesaid.on the ground’ that he-had made two contra--
dictory statements on oath oné of which. he-must have
“known to be false.- Two mam ob]ectlons have been
~ taken to the decxsmns of the lower Courts

g

It is contended 1) that the pardon g'ranted by the DIS- ‘
tﬂct Magistrate was 111ega1 masmuch as the. Magxstrate .
had no jurisdiction to grant “pardon under section-337-
of the Criminal- Procedure- Code because-the pardonf
musé relate to an oﬁence under mqmry, that i§. to _say, :
under A mag1ster1a1 mqmry Whlch ‘has. commenced :
under Chapter XVIII of the Gnmmal Procedure Code
Tlnt as thé.grant of- pardon was 111ega1 ‘the’ accnsed"
statement on oath: before the -District Magistrate - was,
mad missible in ewdence fmd could not be made an_
altcrnatwe ground for glvmg falsp ev;dence, ’

o IR 1—-5
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(2) That the Dlstrlct, Maglstrate had no ]urlsdlctlon
to examme the accused as 'a witness because under

i.e., at’ the time of the mag1ster1a1 1nqu1ry or ab the
_regular trial. :

If these arguments are to be g1ven eﬁect to it must
follow that no pardon can be tendered under sec-
tion 337 untﬂ‘ ‘the commitment proceedings have

.commenced, nor can the -evidence of a “suspect_ be

obtained in exchange for a pardon although it may

- .often happen that without such evidence it would be

.:useless to 1nst1tute proceedmgs against any one for the
‘offencé. in questmn It is difficult to believe that the
Leglslature ever 1ntended to restmct the granting of.

- pardons in Such a -way, but’ the questlon is whether

- section 337-cah .be construed in the way in which it
has been suggested by Mr Blnnlng that it should be

Now “ 1nqu1ry ” is deﬁned in - sect1on 4 (k) of the
Code as any 1nqu1ry other than -a trlal ‘which . may

be conducted by, a Magxstrate under the Code.  The

“term is _Tot_ conﬁned to - proceedmgs in “which an’
accused is placed before "a Magistrate charged with an
“offence. ~Under section 159 a Magistrate. may make a
Aprellmmary inquiry in order to ascertain whether an

- offence has been committed ‘and if so- ‘whether any
g persons should be" put upon thelr trial. " No doubt in

\sec‘rlon 164 it- 1s provided that statements and. confes—

= s1ons recorded thereunder should be. recorded before

the commencement of the inquiry ortrial,and i 1nqu1ry
‘there refers to the commitment proceedings, while the

-. Police proceedings in Chapter XVIL Aare called “ i

- vestigation”. Butitis difficult to see how it can be\sald\

** that.if a Magistrate is 1nst1tut1ng an 1nqu;1ry under sec—
© tion 159 into an offence, that oﬁence isnot under 1nqu1ry
However, it does not appear in thlS case that Mr Ker
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was. holdmg a prehmmary inquiry under/sectlon 159, o192
The Addlﬁlonal Sessions Judge has got over this dlﬁi— f_ ' Exvenof
,culty by saymg that: Mr. Ker had to make an. inquiry- = s
in. order to ascertain if the accused ‘was willing to g&gﬁ" "
accept.a pardon on the usual terms ThlS is ingenious T
but hardly satisfies the rules of construction. Ev1dent—
1y from the record Mr. Ker thought that the - term
“under inquiry ” in section . 337 was not_used Il a
techmcal but in a popular sense,since he considered
that the offence was under inquiry from the 12th-
“April, the date on which it was committed.’ Sec’n on 337
'is the first section i ina Ghapter headed “ Geneml Provi-
sions regardlngs 1nqu1r1es and trials.” 1tis certamly :
open to” argument that « mqulrles » could only mean -
1nqu1rles held according 6 the terms of the Code, and .
'thab ‘therefore, an offence under inquiry could only
mean an offenee which was being inquired into by ‘
. Imeans of an inquiry msmtuted according to the provi- -
-sions of the Code, and not an offence which was being.
~inquired into in-a popular sense; smce it may always
‘e said that as’ soon as an’ oﬁ‘enee 18 commltted and
becomes known to. the authontles mqulry naturally.
follows and it becomes an: offence under i 1nqu1ry The
Code makes no mentlon of‘an . mqmry by a Magmtrate
to ascertam whether a _certain person is Wﬂhng to
.accept the terms on Whlch a pardon is offered to him.
A Magistrate must no doubt ask certain questions, but
questions are also asked before a confession is recorded
and it-does not {ollow that the offence then becomes |
an (ﬁenee under inquiry, Jt does not appear, there: -
~ fore, in this case that when the accused was tendered:
“a pardon by Mr. Ker the offence was under inquiry,
- unless the words “under inquiry” can be ‘used in their
popular sense. A further difficulty arises in the cons -
~ struction of thls remarkably ill-drawnsection, because it -
: is nowhere stated directly that the stbmct Maglstrate,

i
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’ When the paldon has been acéepted shall take down

- the, statement on oath  of the pelson who has accepted -

the paldon Sub section- (1) deals’ melely Wlth the -

"~ tender of a pardon -sub-section (2): says that a pe1son

. who has accepted a- pardon shall be examined as~a
- witness in the case. : '

Sub-sectlon @) prov1des that a Magletrate Who has

- tendered a pardon and has examlned the person to

- whom it is granted sha]l not tly the case if it is triable -

by a Magistrate.. That m1ght happen if the ev1dence
* - of the approver showed that. a minor offence had been
. ,«oommlbted and not an- ‘offence triable excluswely by a

ngh Court or a Court of Session. A pelfectly plaum-

~ ble constr'ucmon of the section is. that the District
"Maglstmte may tender a- paldon although he 'is not

the Magistrate inquiring into the case provided an

inquiry under the Code is proceeding. He could then

take down the statement of the approver under sec-

. tion 164 if an inquiry was proceeding under section 159

“but if the i inguiry was proceeding under Chapter XVIII

the approver’ would have to be sent to be examined as a

Wltness by the Magistrate. holding the inquiry.

- In this case it is' not suggested that an mqulfy imié

» proceedmg under section 159, so the offence was not
“ under 1nqu11‘y and a pardon could not be tendeled

The other constructlon Would be that as soon as the
authorities are informed about an offence baving- beerr

committed the offence becomes an offence under i inquiry

~and the Dlstrlet Mag1st1ate has ]urlschctlon to terder
a pardon ' -

But assumlng that the Dlstrlct Mag1strate has power
to tender a-pardon if the. offence is, under i mqmry in:

che populal sense, it is’ difficult to see. hovv it can- be’

- gaid that if he examines’ on oath :the person who his -
 accepted the pardon, -he does so. under the Provisions’
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of sectmn 164 Whlch enable a Ma 1stmte to 1ecoxd the
statements of witnesses or the confessions of accused

‘ persons before - the commencement of -the inguiry or.- -~

~'trial..” No doubb’ it would be desnable, if an-accused -
person sent to a Magistrate for his confession -to be
- recorded; says that “he will not confess but if he is-
“tendered a pardon he will make a statement, that the”
'\Iaglstlate should have power to tender & a paldon and
_take the statement on oath, but, as far as I can see;
~this power has not been given by the prov1smns of the
Code. ~ v

A S1m11ar quesmon arose in the. Court of the J ud1c1a1
‘Commissioner of Sind in the case”of The Crown v..
Andal®. -‘The opponent, under suspicion “of havmg
committed a murder with two other persons, was -
“placed by the investigating Police ‘before- the District
- Magistrate who tendered him a pardon which was-
“accepted. He was then examined under section 164,
Criminal Procedure Code.. He made a statement i im-
plicating himself and the other two persons who were -
- then placed before the Sub- lesmnal Magistrate on a -
charge of murder. - The opponent was examined before -
the Committing Magls’crate and denied nearly every
“statement of fact that he had made to the Distrigt.
Magistrate. An application was then made to sanctmn _
his prosecution for giving false evidence. * It was .
~sug{,rested that the pardon™ was 1llega1]y tendered
by the District Magistrate as  the inguniry under
Chapter XVIII of the . Code had not commenced,
Prast, J. C., after referring to Prinsep’s ”Gommentafy
‘on Criminal Procedure Code Whlch supported the
suggestlon, sa1d (p 175) :—. - ~

~-.* He (the author) appears to- hmlt the scope of the sectmu toa procedure
‘by which a person over ‘whom the Magistrate is exetcising Junsd{gtmu as'an
- accused person and who is therefore 1ncapac1tated by section 842 (4) fmm

.. . @ (1911) 5 Sindh L. B, 174
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glvmq evxdence——ca\n be converted m{o a- thness “There is no authorlty for ,
so limiting the section and I do not think the’ words of the section justify the:
]lmlta’uon The section  refers to the ‘offence under inquiry * but the word
inquiry is not necessanly hrmted to an inquiry under Chapter XVIII, see the’
definition of the word in section 4 (k) of the Code and its use in section 159

where a. Maglstrate may make an inquiry for the purpose of assmtmg the

Pohce i the dlscovery and arrest of the offender.”

It is quite true that the District Maglstrate need not
be the Magistrate inquiring into the offence, but if the-
word ¢ inquiry’ in the term ¢ offence under inquiry’

- to be construed as defined in section 4, then .no doubt

" it must be’'shown that some 1nqu1ry under - the provi-

sions of the Code was proceedmg before the- District’
Maglstrate could tender a pardon. Therefore, with all
due respect, there seems to'be a fallacy in- the argument
of thelearned J udicial Commissioner as he consudered .
the offence was underinquiry though it was-not ehown .
that any inguiry under the Code was proceedmg It E
would bave been different if he had conmdered that -
the word inquiry was ‘used in-its popular sense B
“If, then, there are two- possible constructlons of
secmon 337 the accused is entitled to the beneﬁt of that
construcmon which is in his favour. 1’ cannot but.

" regret the conclusmn to Whlch I have been forced to

come, The only remedy, in my -opinion, is for the
Leglslature ‘at the earliest opportunity to recast sec-
tion 337 so as to make it clear (1) that the term oifence ]
> ‘under. 1nqu1ry >.includes an oifence under 1nvest1ga- f,
tion, (2) ‘that a District - Magistrate or Presidency
Maglstrate when the pardon has been accepted can
take the’ approver’s statement. on oath so that it can be- :
_the basis of an alternative charge of perjury if he con- .
tradlcts himself when giving ev1denee in the case .

- The rule must be made absolute. N

SHAH J. i~Theaccused in this case has been convmted_
under section 193, Indian Penal Code, in respeot of two
contradlctmy statements made by hlm, The ﬁrst
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tendered to him under section 337, Criminal Procedure

Code, in respect of the offence connected with the derail- -
ment near Nadiad, in April 1919 punishable -under .=

section 126 (D) of the Indian Rallways Act (IX of 1890) g
The second statement was made by him in July 1919 .
‘when he was examined as a witness in the Nadiad Derail- -
ment Case which case was tried by the Commissioners
appointed under the Defence of India Acb IV of 1915
It is not disputed now, and it is obvrous that these two
statements are contradlctory, and that one or the other :
must be false to the knowledge of the accused. . The
prosecution do not seek to prove that the statement
made by the accused as a witness at the trial is false,
but rely upon the alternative charge based upon the
two contradictory statements. If, therefore, it can be
shown by the accused that the first statement by him
“before the District Magrstra.te cannot form the basis of
Can alternamve charge, the prosecutmn must fail. . T

It is urged on his behalf that the first statement can--
not be made the basis of an, alternative charge, firstly,
.because the Drstmct Magistrate had no power to tender
him a pardon at that stage and to examine him on -
oath -under section 337, and, secondly, because the
-statement recorded by him is not provided for by the
"Code of Criminal Procedure, and cannot be used
against him, quite apart from the question of the power
of the District Mamstrate to tender a pardon at that
stage®.

The undrsputed facts relevant to these contentlons
may . be briefly stated. The crime of derailment was
commitied on or about the 11th April 1919, and it was-
under investigation on the 11th of May. The accused®
was taken to the District Magistrate for a pardon. . The >
‘District Magisttrabe.\ first tendered the pardon to the

statement was made by him on the 11th May 19I9 before .39211 :

the District Magistrate of . Kaira, when a pardon was - ~
"Emrzn‘ory

MoTilAL .
Hizavan. -
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,' ’accused and then recorded h1s statement 1n questlon
’on oath. - Theré Wwas. no . inquiry then going on at the :

time under Chapter XVIII, and as the accused -in’ the

~ derailment case -were tried under theDefence of India -
“Act, no such inquiry was ever made. A report of the -
‘crime was madé to the City Maglstlate of Nadlad ,

under section 157, Criminal “Procedure Code,’ and itis-

‘not suggested that he had started any inquiry under.
_section 159~ at-the time.. The “District Magistrate in -
,fact never acted under sectlon 159. - In his evidence

he states as follows:— Beyond maklng these approversf

sandf’sakmg theu' statements I have ddne nothing in

this ‘case? It is. also clear from his-evidence that the
statenient in quesmon was recorded under sectlon 337 4

A% regards the ﬁrst contentmn 117 seems to me on ai

‘proper constructlon of sectlon 337 that the Dlstnct
' Maglstrate had no power to tende1 the pardon-under-
~that sectlon ab that stage as the .offence was not then .
_under “ inquiry > but under * 1nvest1gat10n » In the{
. case of offencés triable exclusively by a- Court of”

Session or .High Court *inquiry” under the C de,

ermarﬂy means -the inquiry under Ghapter XVIII :
" of the Code by the Committing Magistrate. The ex-

pression “any Maglstrate- of the First Class inquiring:
into the offence ”. used in section 337 (1), in my‘

'oplmon ordlnarlly indicates & Magistrate holding an.
inquiry -under Chapter XVIII That, at any rate, is.
" the only inquiry which is necessary under the Code in

the’ case of offences exclusively triable by a Cougrt of

- Session; “The scheme of the Code and fdso the general.
: prov131ons in Chapter XXIV relating to inquiries and

trials go to show that the word. & inquiry ” is used to-
1nd1cate a’ 3ud1<31a1 proceedlng as’ dlstmgmshed from,

. “investigation” and “ trial . The word “inquiry ” is
" used in various sections of the- Chapter, for %QS’J@“C‘??
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‘in sections 341, 342, 346, 347, 350, 351 and 352, In all 1920
_these sections, having regard to the. context, there ;VEn:abéim;a"_"
could be no doubt that “inquiry” means the- ]ud1c1a1' e
‘proceeding contemplated by Chapter XVIII or. any ToTHLAL
Jjudicialinquiry prov1ded by the Code: but it does not . T
.indicate any inquiry under Chapter XIvV relatmg to
investigation. It is d1ﬂicu1t to believe that in sec-
‘tion 337 the word is. used to indicaté any other: pro- -
ceeding. " If the word was used in.the popular sense
to indicate generally any offence exclusively triable by
a Court of Session under investigation; the Legislature
_could easily have used an appropriate expression to
indicate its meaning in that. sense: The learned. Ad-
vocate Geeneral has contended that the word * inquiry ”
is used not in the sense defined by the. Code but in a
popular sense : - but I am unable.to accept that - conten-
tion.  If that was the meaning, section 338 would be
unnecessary, as it could easily have been 1nco1p0rated ‘
as part of section 337, for the stage “after commltment'
Would also be 1ncluded in the scope. of the Word “f
quiry 7. But the Legislature has made .a . deﬁmte
'prov1s1on for tendering a pardon at any stage after the
commitment  indicating theleby that that stage is not
"meant by the word ¢ inquiry ” used in section 337. I
" .do.not sée any reason to-assume that in such a general
p10v1510n the Legislafure must necessarily indicate
- all stages” prior to commitment. It may well be that
the Legislature only meant to prov1de for a tender-
" of pardon after the case was before the commlttmg
" Maglstrate for “inquiry. » under Chapte1 XVIIL.-

S It is -further urged that, the, ,Wmd “inquiry ”
defined in section 4 (%) includes every inquiry othe'r
‘than a trial conducted under this Code by a Maglstrate
- or Court, and that it would include the inquiry - made
by the District Magistrate for the purpose of granting

a pardon to the accused. - Section. 159 is rehed upon by
-ILR 1—6

t
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the prosecutlon 101 the purpose of showmg that there

.EnPEnou\‘j may be -an ‘inquiry by a Magistrate before the -in-

quiry under Chapter XVIII before ‘the Commlttmg

‘Magistrate has- commenced. - I shally first -deal “with
‘the argument - bgsed on S€Ct1011 1590 That ‘section
* does not help the prosecutlon in this-¢ase. No doubt
.an - inquiry. conducted - by a Magistrate under that
/.sectlon ‘would be ‘an inquiry conducted- under -the
‘Code and Would be- included within the meaning of

“inquiry ” as defined -in- the Code.: But I feel some
dlﬂiculty in holdmg that such inquiry is included

--within the meaning of the word as used in section 337,
for the inquiry, -referred to in -section 337 with - refer-

ence to an- offence excluswely trlable by a Court of
Session, Would be, 1 think, such ‘an inquiry as is

. .necessary under the Code, Whlle the prehmmary in-
quiry . contemplated by section 159 is by no means a
" necessary .step in the proceedlngs connected, with

every such offence. It is difficult to hold that i in ‘such’

~.a geheral provision a stage of »the proceedlng is 1nd1-r
- cated by the word “inquiry” whichis not by any
 means an essential stage inthe -proceedings conne\cted‘;

with an offence exclusively triable by -a .Court .6f.
Session. At the same time as a‘matter of ' construction -
it is difficult to hold .that -an inquiry held by the”
Magistrate under section 159 is not an 1nqu1ry conduct-

~ ed under the.Code. . I do not desire to decrde this
~point as it is not necessary to do so.  Assuming that -

prehmmary inquiry under section 159, Criminal Pro-

. cedure Code, is 1ncluded within the scope of the Word
- “inquiry® used in section 337 ()it is c]_ear that in‘the

present casé mo such inquiry Was going on at the tlme

-when the pardon was tendered to the accused The

report under sectron 157, Orlmma,l Procedure ‘Code, -

- was- made to a Maglstrate other- than- the Dlstrlct
'-'Maglstmte and it "is . common ground that that

a
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‘Mag1strate was not makmg any mquu-y under ‘sec- o

“tion 159 at ‘the time:. It is not disputed that the’

District Maglstrate made no 1nqu11y under section 159,
and 1ndeed 1t ig not - clear ' under -the cucumstanees '
whether” he “cofld have held any: 1nq111ry unde1 that

, /
section, even if he Was minded to do so.

As regards the argument that the mqmry whlch the

:_Dlstnct Magistrate made under section 337 was 1tse1f
an inquiry under the Code within the meauning of the
deﬁmtmn of that word, it is enough to point out that
‘the Code itself does not make any provision for any
inquiry. by the District "Magistrate or any other.
"Magistrate in connection with a tender of ’pardon He

may make such formal or mformal mquny as he likes

“for his guidance. But it is entlrely a matter of his .
choice. Any such inquiry as he makes would 1ot be
an _inquiry conducted under the Code within the
neaning of section 4 (k). No doubt the law requires-
him. to state his 1easons for tendermg a paldon But’
no mqulry is provided by the -Code and I feel ‘no
hesitation .in holding that~the proceeding which the
District-Magistrate made for recording his reasons for
tendering ‘the pardon was not-an inquiry within the
“meaning of section 4 (k). It would follow that the
_tender of pardon on the 11th of May was not within
the scope of-section 337 (I)-and that the. accused could
: not have been examined on oath by him at the txme
" The statement, therefore, ca,nnot form the basm of an
- alternative charge. SR S
: Ordmarlly it may not be a matter of any praotlcal
moment whether the pardon is tendered before or after
the inquiry is started, -as the person - to whom the
. pmdon is tendered would be exammed as a witness at"
the inquiry before the Committing Magistrate and
afterwards at the trial,. when the pardon would be_m
- force. But it becomes a matter of importance when

1921
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N the Dlstrxct Maglstrate not conductmg any. 1nqu1ry,
under the Code examines a person on oath before . the

committal . proceedmgs are started, and when that

statement i is sought to be made. the }gas1s of an alter--

native charge as in’ the present case. ' I do not say. that
~ the D1strxct Maglstrate could’ not have récorded -the

' statement - of ‘the - p1esent accused on the 11th of May :
“He might do so for the purpose ol enabling himself to.
determine at’ the ‘proper. : time ‘whether or not the;
person. concerned -had fulﬁlled the condltlon on Whtch,\

_the pardon Was tendered to him after he was exammed
as a‘witness in’ the’ ‘case..

. xThe' fact that in this par ucular case no 1nqu1ry under
Ohapter XVIIT of ‘the Code was mads,-as the. trial was
Teld: under the Defence of India "Act, does fot: aﬁect,
this conclusion : and it is not suggested before us. ‘that -

the c1rcumstance can affect’it in any Way

Lven assummg that the pardon was ploperly tendel-;

~ed at the tlme Iam by no means - satlsﬁed that  the:

e‘cammatmn ‘of the accused at that. tlme was prov1ded ’

by the section. The exammatwn of .the. person as- a’

witness in.the case is obhgatory “under section 337 (2) 7

“In the’ ‘present case.as no inquiry under Ghapter XVIII-‘

wag necessary according to the. spemal procedure laldf

down in the Defence, of. Indla Act;: the only’ examma-
tion “of the accused as: a Wnness in. the. case "was "
possﬂole at the trial. - The- exammatwn of the acecused;
_such as’-was- held "on .the 1lth- May by ‘the Dlstuctf-,

Maglstratei 1s not’ prov1ded by the sectlou It ‘i

-urged: that though such, an examination does not fall‘;
under: sub-sectlon (2) it is- clearly covered by, - sub-f»;

sect1on (4) “The lower Courts have accepted ithis

FIEREREN

view. But. T am -unable: to. seé - how - sub-sectlon @)
-can help the. prosecutlon - It does not [inmy opinion, -

prowde for any e exammatmn of: the person other - than“
that requlred by sub SGCthll (2) But 1t only SpeClﬁeS ;
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the: consequence of an exammatmn by the Maglstrate, '

after the pardon is ‘tendered.- That’ exammatlon has/
1efe1ence to the exammatlon of:the person as a witness .
at the 1nqu1ry under Chapter XVIII Tt is clear-that

the e\{ammatlon as a w1tness 1n the case under sub-

sectlon ) could be . held only at the ‘inquiry “under
‘Chapter XVIII. or ‘at the trial. When ‘a Magistrate

tendersapardon and examines him as a witness at
‘such ‘an 111qu11v, sub-section (4) prov1des that he shall

nhot try the case. It is conceivable that " apart from

this- p1ov1510n the. Magistrate may/be able to ¢ry the ..
- case if he finds, in the course of~ the! inguiry under -
(‘hapte1 XVIII, that-the oﬁence is a .minor ~offence
" triable. by’ “him, or"if ‘he happens tp beaMaglstrate'-

- specially empowered to ¢ry- the case- “under section’ 30'

of - the™ Code. Sab-. section (@) is; ‘therefore, enacted to

prevent the ‘Magistrate, who examines the person asa -

_witness\in the case, from proceedmor to try it; but it
A8 not meant to prov1de for -any exammatlon of the

pe1 son as, a,vvltness other than that indicated by. sub-.
sectlon (2) Asl have aheady pointed out the Dlstrlct\‘;

Maglstlate, for his own guldance may examine. him

after tendermg the pardon But that Would not be an-

4

exammatwn 1equ11ed by section 337, though even such

an ‘examination. may . .perhaps disquahfy him from

trying the - case - as the“ wmd_mg 'of sub-section (4) is -

“apparently wide enough to include it. - I see no ground;

however, to hold that any exammatmn other than that .

mentloned in sub—sectlon (2)-is required- by, sub-sec-
- tion (4) It seems to me that the statement referred

to in section 339, sub-section (2), 1is the statement made
by the approver as’ a witness at ‘the inquiry .under

Ch@pter XVIII or at the trial and no other. T am,

thel*efom, of opinion’ that the statement in questlon"'
could . not ‘be used in ev1dence against him when the

< pardon is forfe1ted ‘and. could not form the basm of the
-alternative charge 1a1d agalnst lum L =
ILR1-7 : '
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et Tdo not think that sectlon 164, Orxmmal Procedure
7',’51‘;;{;‘1{“ Code, which wasereferred-to ‘in ‘the - argument, can
SN - apply to this statement. It is not recorded under that-
- Mommat. - section. - The District- Magistrate’s ‘evidence makes it
- HIRALAL: - lear that he acted under section 337.° Even apartzfrom
that mrcumstance I do not think that the statement in .
questlon could properly be recorded undef section 164
“which refers to statements-of Wltnesses who ‘want fo
_make them: voluntarily before the i inquiry or trial h‘tS
commenced.-~ A statement recorded when a pardon is
tendered may not be a completely voluntary statément. -
‘Tt is apparently made under the influence of the tender
‘of pardon. Though that influence - is legally - permis-”
“sible,” sub]ect to the - “provisions contalned in ‘sec-'
tions 337 to 33‘) it is sufficient to take the statement
o;ut ‘of the' scope of section 164, Apart from the pardon
pr obably the statement in question, if the accused was
then prepared to make it, could have. been- 1e001ded
only as'a confession under section. 164. '

1 have considered the decisions in Bhalla Singh A V
Queen ~Empress®- and The Crown v. Andal®. Though
‘we are not bound by them they aré author itative pro-.
“Tiouncements on-the construction of sectlon 337. After
* a“careful consideration of the pro v1smne of the Code .
. with great respect to the learned J udges, T am unable
- to.accept. their reading of section 337, 1 have ‘stated
my reasons for the construction of the “sv ction which
" T accept: Ido not suggest that the’ matter is free from
~difficulty.. ‘But on the whole it seems to me that the:

'~ statement- recmded by the District Ma(rlstxate s one
“not 1equned to be’ recorded under section” 337 and -
cannot be made the basis of an altematwe chargeﬁ

" under sectlon 193, Indian Penal Code. '

- I would set aside” the conv1ct10n and sentence and;
acqmt the accused.

B Rule made absolute

R.R.:

® (1897) P. R. No. 3 of 1897 (Cr.). . w (1911)5SmdhL R 174
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