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1921, ordei under the rule. Bat he now contends that the
a — rule should not be applied as owing ‘to the Police -
Meore.  Oourt proceedings he has been living in Bombay for
BAKSH the last nine months and supporting himself by his

. Kureay.  labour. Therefore, he is a resident of Bombay. That, -
no doubt, is an ingenious and plausible argument, but
the fact remains that the plaintiff is really a resident

- of a State outside British India. He has been staying
in Bombay only for the purpose of taking proceedings

“to get his wife back. That does not constitute such
residence as will enable him to. escape the apphcatwn

- of the rule.. ‘ 7

“Summons absolute. The plaintiff to give security to
the extent of Rs. 1,000 for the defendants ‘costs Wlthm
a month. o -
~ Costs costs in the cause. -

Counsel certified. : :

. Solicitors for plaintiff : Messrs. Thakordas & Co. "~

Solicitors for defendants : Messrs. Mansukhlal Hira-- -
lal & Mehta. o B

o - Summons made absolute.

G. G. N. '

CRIMINAL REVISION.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Shah

1921, " EMPEROR v. BALKRISHNA GOVIND KULKARNI®,
September  High Court—-—Juwsdwtwn—C’ontempt——C‘outempt of @ Court in the Mofussil
28. —Comments -or  pendipg proceedmgs——Allegatwns against the trying
Magistrate. 4 )
Daring the pendency of a trial before the First Class l\If{glstré\te at
Dharwar, the opponent, who edited a newspaper -published at Dharwar,

# Criminal Apphcatzon for Revision No. 211 of 1921,

.
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_published« in his paper comments on the case. VIn the course of these

- comments, among other things he charged the trying Magistrate with

partiality. For publishing: the comments, the: opponent was called upon by
the High Court of Bombay, on the application of the Government of Bombay,

to show cause why he should not be committed ‘for - -contempt. At the

hearmg, a preliminary objection was raised that the High Court had no Juns—
dlCthll to deal with the contempt of mfemor criminal Courts

Held, overruling the prehmmm y objection, that inasmuch as the
comments by the opponent.terided to impede the due administration of justice,
their pubhcatlon constituted a contempt”of the High Court for which the
opponent was liable to be committed.

Per Mactrop, C. J.:—“The High Court possesses. the same’ powers . of

- punishing for contempt as the Court of the King's Bench Division by virtue

‘.

“of the Common Law of Enghnd »

Per Suax, J.:—"The High Court has no power to pumsh contempts of
criminal Courts subordinate to it. ~ -

) “Tt is difficult to hold that because ‘a_cont'empt of Court is punishable under
the English Common Law it is punishable as such in India even though the

Indian Law does not make it punishable. Tt would be in effect creating a new
offence to hold that a contempt of a subordinate Court as such is punishable.

“ The High Court has no powers with reference to the contempts of . other

Courts similar to those of the King’s Bench in England which it exercises under
the Common Law of England, It has no powers such as the Court of Kmrr s

Beneh in England has as being the custos morum of sll -the subjects of the

realm under the Common Law of the land. The. mere fact that the High
Court has powers of superintendence over the subordinate Courts does not give
it any such jurisdiction.”

Tais was an application by the Government of

Bombay under the criminal - revisional ]urlsdlctlon of

the High Court

Two volunteers of the Temperance Commlttee at
Dharwar were tried for the offence of extortion, on the
complaint of a sweeper employed in the Police Lines
at Dharwar. Whilst the hearing -of the case was pro-
ceeding in the Court of the First Class Magistrate at
Dharwar, the opponent, who edited a weeky newspaper

bpublishe;d at Dharwar, published comments on the

1921, -

EMPEROR
. .
BALKRISENA'
Govivp, -
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- 1921 case in the course:of which he charged the Magistrate-
with parmahty ‘The article ran as follows:— .
EMPEROR
v. ) ' ¢ PROCEEDINGS AGAINST THE TEMPERANCE VOLUNTEERS AND THE POLICE
" BALKRISENA OFFICERS IMPUDEI\CE .
Govixp.

. Proceedings have been instituted aéainst two volunteers of the Temperance
Committee for the alleged extortion of thirteen amnas and the hearing
commenced ten days back. The accused was defended by Messrs. Ramrao
Bellari, Narayanrao (adagkar, Dattopant Joshi, Kabbur and Guttal. The
Police have appointed to conduct the case, one of their Inspectors who
merely does what he is asked to do by the Police and echoes them and earns

his pay without any trouble. Every one in the town seems to be under the

impression that the complainants voluntarily paid the fine and that the case
owes its origin to the pressure of “liquor contractors who desire to make
fortune by selling toddy. - "Moreover there is a thick rumour that on the day

- on which the volunteers were arrested the trying Magistrate ran up the ‘stair-

. case of the Collector’s Qffice and called on Mr. Painter and that some whis- -
pers took place betiveen them. Again the Superintendent of Police sat on
the platform of the Magistrate's Court and made signs by his eyes. The o
chief complainant is a Bhangi under the District Superintendent -of Police
who receives his pay from the Police Department. The other witness has
stated that he does not know what happened while he was under the influence
of drink. When Mr. Bellari, pleader, suggested that it was not proper that
the District Superintendent of Police should be present there when the pro-
secution witnesses were vxamined, the Saheb’s face became red and he came -
down upon him. There was no limit to his uncalled for interruptions when-
the examination of witnesses was going on. When the pleader for the -
accused observed that it was rwht that co-witnesses should be emmmed on
the same day or else there was the fear of police “ Samjut,” the Court
adjourned the hearing one hour zarlier than the hour of closing of Courts

- preseribed by Jaw. Drunkards of low castes as if encouraged by the police
make their aggressions on the volunteers and applaud the Police. Although
the witnesses are not yet ready, the accused have  not been enlarged on bail.
A plea is put forward that the Police Prosecuting Inspec:tor' is away from
the town. Inthis way, our two brave gems who'stand for the promotion of
the temperance virtues do not seem likely to come out - of the dark Sfudwpur
cells soon. Oh Goddess of Justice, have you become blind ?

Wﬂ] Sir George Lioyd throw off the net spread by his submdmates in
power and see things with open eyes ?"

The allegatlon that the Dlstmct Supenntendent of.
Police sat on the platform in tlie Magistrate’ s Court.
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~~was found to be true. ‘The other allegations made had ©oo1921 -
no substlatum of truth and were denied on oath by the

» Maglstl ate_and the District Superlntendent of Police. Emf BB
The Government of Bombay applied to the High Ba%‘;‘;;i’*“

Court for a Rule calhng upon the respondent to show - C
- cause why he should not be committed for contempt

of Court in respect of the publication of the above
article. - . :

A Rule was 1ssued ‘

At the hearing the respondent offered an explana-
tion, pertinent extracts from which are set out_ in the
judgment of the Chief Justice.

G. N. Thakor, and H. B. Gumaste, for the respon-
dent.

Bahaduryt, Actmg Advocate—General with S’ S. Pat-
kar, Government Pleader, for the Crown.. :

Thakor :—1I have a preliminary objection that this
Court has no jurisdiction to deal with the alleged.
contempt of inferior criminal Courts.

In In re M. K. Gomdhz M the contempt was of thls
Court and notice was also issued - by this Coult The
contempt consisted in publishing and commentmg
upon a letter of the District J udge on which this
Court had issued notice  while the proceedings were
»still pending in this Court. The contempt was not of ,
the District Court. : _

Besides, there was no argument on either side as the
question was not raised. The Indian cases dealing
with this point are not even réferred to. There are no
doubt certain observations in the ]udoments but they
were unnecessary and are mere obifer dicta. In any
event that case cannot be taken to demde this 1mport- ’
ant pomt '

. (1920) 22-Bom. L. R. 368
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This Court has no Jurlsdmtlon for several reasons.

" The contempt alleged is of a subordinate cummal '
Court. Neither the Charter Act nor the Letters Patent
‘empowers this Court to deal with contempts -of an

“inferior eriminal Court.

-~

The Government of India Act, 1915, section 106, makes’
no alteration. in the previous law and merely confirms
the mmsdlcmon power and authority vested -in thls. '

" Court at the commencement of the Act.

" The Charter Act (24 & 25 Vie. c. 104) also does not
confer such jurisdiction read with the Letters Patent.

_Section 8 abolishes the three old Courts, viz., the

Supreme Court, the Sudder Diwani Adawlat and the -
Sudder Fozdari Adawlat. By section 9 the powers of
those Courts are inherited by the High Court’ subject
to the provisions of the Letters Patent. The jurisdic-’
tion of the Supreme Court was, speaking generally,

“confined to the town and island of Bombay under the

Charter Act of 1823. The Original Side of the High
Court inherits the ]umschctlon of the Supreme Court.

~ The Supreme Court had no powers over subjects in the
. mofussil nor had it any jurisdiction over Courts in the -

mofussil. It had no jurisdiction, therefore, to: commit
for contempt of any mofussil Court-and the High
Court in its Original Side has even now no jurisdiction

" to deal with contempts of Courts outside the limits of
" the Original Side. We are not concerned with the

powers of the Supreme Court as the High Court does .

~not inherit its power over the mofussil Courts from .

that Court. :
Similarly we are not concemed with the Sudder

- Diwani Adawlat as the contempt alleged is of a

criminal Court in the mofussil. But the Sudder Diwani

. Adawlat itself had no power to commit for contempts

committed outside the Court. The High Court in’ its
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" appellate criminal 3ur1sd1ct1on r places the old Sudder 7

- Fozdari Adawlat. The Sudder Adawlats were not
King’s Courts but Company’s 6ourts and the Sudder
Fozdari Adawlat had’ certainly no power to try

summarily any person for contempt committed outside .

. the Court. *

‘There is nothmg in the amended Letters Patent

Whlch can be construed as conferring the jurisdiction
to try a mofussil subject summarxly for contempt of an’
inferior criminal Court.

The relevant sections of the Charter Act are sections 8,

9,11 and 15. The relevant clauses of the Letters Patent e

- are clauses 16 27-28 &e.

- This Court cannot appropriate'to itself pow/ers that
have not been conferred upon it by statute even assum-
ing it were desirable to have them. '

I rely on the case of Legal Remembrancer v. Matilal
Ghose® which deals very exhaustively with the poinht-

in question. The mere circumstance that this-Court
“has powers of supermtendence has been held not to
_ confer upon. it the power to try summarily for con-
tempts of inferior Courts committed outside the Court.

-Irely upon the reasoning of their Lordships of .the

1921,

EMPERdR
.

’ BALKRISHNA

Gova

Calcuntta High Court for the contentlon ﬁhat this Court .

has no 1ur1sdlct10n
" There is nothing in the Charter of this Court in its
Letters Patent or of the Charter of the Supreme Court
at Bombay or in any of the Regulations that will

enable this Court to distinguish this case from that of

the Calcutta case. - Further, I contend that even if this

Court has jurisdiction, it cannot use it unless the con-

tempt of an inferior criminal Court amounts to an -
" offence. I submit that the Common Law of England .

under which alone such an act as the present amounted

to a misdemeanour does not apply to the mofussil.
@ (1913) 41 Cal. 173,
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Thls Court cannot create a neW oﬁence even though_ '
it may take it npon 1tself to deal with it summanly

~An offence can only be created by Statute. The

Calcutta case above referred to supports me in this
COntenmon algo (see pp. 253 and 254).

.

The Madras case of In re Venkat Raom is in my’
favourin so far as it holds that section 15 of the Charter
Act doesnot give jurisdiction to the High Court to

“deal summarily with contempts of inferior Courts.

It was a civil case, the point of jurisdiction was mnot
pressed there though allowed to be urged and the
decision is entirely based on the Enghsh cases of Rex
V. Davies® and Rex v. Parke®.  Their Lordships have
further misinterpreted the Privy Council ruling in-
Surendra Nath Banerjée v. The Chief Justice and
Judges of the High Couri®. That decision did not deal
with the point now before this Court, viz., with the -

" question of contempt of an inferior criminal Court.

The English cases are dealt with and distinguished
in the Calcutta case. It was the special nature of the
jurisdiction inherited by the Court of King’s Bench

. in England from the older Courts as being in a special

manner the guardian and protector of pubhc justice

_ throughout the kingdom. .

It is not every Court of Record in England that has

 similar powers and I adopt the reasoning of the

Calcutta case which distinguishes the cases of Rex v.
Dames‘”’ and Rez v. Parke® (see pp. 208 to 210, 248, 249).

After the decision of the Calcutta High Court in 1914
the Penal Code was sought to be amended so as to
-confer jurisdiction by Statute on this Court. But

“somehow or.other the law has not been amended and

@) (1911) 21 M. L. J. 832. T ® 1903] 2 K. B.432.
@ [1906] 1 K. B. 32. . # (1883) 10 Cal 109, r. 0.
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- as long as the law has not been amended T submlt that
~the action of my client does not amount to an offence

~and this Court has also no ]urlsdlctmn to deal Wlth
- him, :

- Bahadwryji:—1 rely on the Madras case which deci’des.

' the precise point in my favour. The contempt there

was not a contempt of the High Court but of a subordi-
-nate Court and the two English cases there referred to
are treated as-an authority for the view that the High
Court as a superior Court of Record can protect inferior
Courts - from contempts with which they have no
power to deal. C ‘

_ The reasoning of the case of Rex v. Davies® will also
apply to this case. This Court is also charged with
the duty of seeing that the administration of justice
in the mofussil and in Courts subordinate to it remains
pure and is not interfered with by attacks on. the
integrity of Judges or Magistrates. '

‘The pewers conferred by the Charter Act ‘and ‘the -

Letters Patent are wide enough to confer the power of
plotectmg inferior Courts from -attacks in the nature
of contempts outside the Court.

~“This Court has powers of superintendence and appel-

late and revisional powers over inferior criminal -

Courts. Unless the power to protect the subordinate
Courts is also implied in those powers .it cannot pro-

perly discharge its duty of superintending. The cases

before the lower Courts may at any stage come up
before this Court and this Court can, therefore, deal

with contempts of the authority of inferior Courts in

the same way as it may with contempts of its own .

authority.

The Enghsh cases are also followed by our Court
in In re M. K. Gandli®. No doubt the point was not

o [1906] 1'K. B. 32, @ (1920) 22 Bom. L. R. 368.

- 1921,

EMrEROR -

v
BALRRISHNA

Govinp.
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.raised and may not have du'ectly amsen but the Court ‘

considered it all the same. .

Unless the powers,are held to have ‘been conferred
on this Court it will be impossible to protect the lower -
Courts from " attacks in cases which may ultlmately B
come up before this Court.

The gwunds on which the ]llI‘lSdlcthIl is exermsed
by the Court of King’s Bench are equally appllcable‘
to the High Court.

I also rely on Surendra Nath Banerjee v. The
,Chzef Justwe and Judges of the High Court®.

Thakor, in reply:—The questlon really is whether

- the jurisdiction has been conferred on this Court in.
:its appellate criminal jurisdiction.’ If it has not been
. conferred upon it or if it has not inherited it the

question that it may be desirable that this Court should
have the jurisdiction is 1rre1evant _ )

The Calcutta and Madras views agree that the mere
power of superintendence does not carry with it the
power to punish for contempt.

No authority is cited to show that the Sudder Fozdari
Adawlat had the power to commit for contempt. The -
juarisdiction is thus neither 1nher1ted nor conferred by
the Charter. ‘

It is not contended that the common law applies to
the mofussil. If so, the publication is not even an
offence according to Indian law. To treat it as an’
offence would be to usurp the functions of the Legis-

~ lature which at one stage thought of amendlng the -

Indian Penal Code.

In Surendra Nath Banc: ]eLS case“’ thls pom.t did '

not amse
@)-(1883) 10 Cal. 109.‘
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: Tt is not alleged that the ar ticle amounts to- a con-
~_tempt of this Court: I am not charged Wlth having -

committed contempt of this Court

1921, <

-EMPEROR
v.

.. BALERRISHNA

I submit it is difficult to conceive how it can be, read
as amounting to 'a contempt of this Court. There is
not a word in the article even to remotely suggest that

 the writer intended any contempt of th1s Court.

Contempt of the inferior Court is qulte distinct from
contempt of this Court. The writer may publish the
article and may yet have the hlghest respect for this
Court. 7 '

Sir Lawrence Jenkins alludes to this aspect which

was not even argued, and leaves the question open but'
his own remarks (at pp. 216 and 217) are an answer to.

the question raised by him. The article there referred ™
to was not treated as a contempt of the High Coart
and it is inconceivable that the present article should

De treated as a contempt of this Court.

C. ATV

MAcLEOD, C. J.:—This is a Rule granted at the\insta,nce _
of the Government of Bombay calling upon Balkrishna -

Govind Kulkarni, Editor and Publisher. of the Shublo-

daya newspaper at Dharwar, to show cause why he ‘

should not be commltted for contempt of Court “in
respect of the publication of an article ‘commenting on
the proceedings in the Court of the First Class Magis-
trate at Dharwar against two volunteers of the Tempel-

ance Comm1ttee who were alleged to have extorted ‘

some money from a Bhangl

The article commences :— ‘ ,
“ Proceedings have been instituted ava.mst two vollmteexs of the Temperance
Committee for the alleged extortion of thirteen abnas and the hearing
- commenced ten days back...The Police have appointed to conduct the case
" one of their inspectors who merely does what he is asked to do by the Police

Govixp, -
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« 1921, and echoes them and earns his .pay thhout any trouble -Every ore in the -
- * - town seems to be under the mxpre?szbn that the complainants voluntarily paxd

" EMPEROR  the fine and that the case owes its origin to the pressure of the: liquor

B ALK;’;SHN a  contractors who desire to make fortune by selling toddy. Moreover there is

- GovIND. a thick rumour that on the day on which the volunteers were arrested the
‘ . trying Magistrate ran up the stair-case of the Collector’s: Office and, called on
Mr. Painter and that'some whisper took place between them. Again Police .
" Bahebs sit in chairs on the Magistrate’s dais and wink (at cach other). The '
chief complainant is & Bhangi under the Disttict Superintendent of Police
. who receives his pay from the Police Department.”

There are further allegations that the District Police
‘Superintendent was speaking -in the middle when
witnesses were being examined ; that, when the pleader
for the accused observed that it was right that éo-wit-

.nesses should be examined on the same day or else
there was fear of the Police tutoring, the Court ad;ourn—

- ed the hearing one hour earlier than the hour of closing
of the Court prescribed by law; that; although the
evidence of the witnesses had been satisfactory, the
accused were not enlarged on bail. . .

%

It can hardly be dlsputed that these remarks con-
stitute a very gross contempt of Court. .

In the first place such comments, while proceedings

are pending in a Court of law, tend to deprive the

. Court of the power of doing that which is the end for

which it exists, to administer justice duly, impartially, .

and with reference solely to the facts brought before

it. -Secondly, any remarks reflecting on the charactar

or impartiality of the Magistrate in the course of the
trial must necessarily be contempt : Reg v. Gray®. -

Now the innuendo in the passages complained of is

perfectly clear. The public are told that the general

" impression is that the accused are innocent,

that, instead of extorting thirteen annas from: the

Bhangi, they recéived the amount as a voluntary
M [1900] 2 Q. B. 36 at p.40.
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- contribution, that the liquor comtractors and the Pohce

are collaborating i in the prosecution, that the trying

Magistrate is taking his orders from the Collector, and in-
his conduct of the trial is acting with great favouritism

towards the Police and with gross partiality against
the accused. It is not difficult to imagine what the
result of such comments Would be amongst the public
in times of political excitement. They would be
induced to think, if the accused were gonvicted, that
~ they had been denied the’ essentlals of a fair trial and
- that the Court, whose function it was to render justice
to all who might appear before i, had been prosti-
tuted to procure the conviction of innocent men in
order to gratify the avarice of the liquor contractors.

The respondent says in his afﬁdawt by Way of

explana,twn —

-

“In publishing the article complained of 1 had no desire or intention in any *
way to interfere with or obstruct the due course of administration of justice .
or in any way to prejudice the fair trial of the case. I wrote the article in-

the discharge of what I believe'to bemy duty as a journalist believing in
good faith that I was entitled to do so having regard to the fact that the
case was regarded on all.hands to be one of public interest and importance.
I may add that 1 have all along believed that it is open to journalist in the
discharge of his duties to offer fair and legitimate -comments ~on all matters
affecting the public interest and that in .the publication of the article in
question I'was actuated by no other motive or desire whatever than that
of doing my duty to the public as a journalist by offering fair comments
on matters of urgent public interest...If this Hon'ble Court is, however, of
oplmon that even the mere publication of comments on proceedmgs pendmg
in the Court of a subordinate Magistrate amounts in law to .a° contempt of
" Qourt of wllich this Hon’ble Court will be entitled to take notice; I am will-
ing to abide by this Hon'ble Court’s riling on the point and to express my
" sincere regret for having published the article in ignorance of the law govern-
ing the publication of such comments.”

The re5pondent is a pleader. of mature age and his
affectation of i ignorance of the law with regard to a

journalist’s right to comment on pending judicial pro-

ceedmfrs can be accepted at its true value.

1921, °

EMPEROR
A L
BALKRISHNA'
GovIND.
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11921, - With regard to his allegatlons agamst the Mag1strate :
‘ - " the respondent says i— - ; : ;
" EMPEROR ’
v. “ I fully believed in the truth of the statement when I published  the

BA&gg}i;NA " same, on the strength of a thick rumour which "I bad myself heard and
' which was confirmed by information of a définite nature personally - conveyed
to me' by. a gentlemaun in Government service in ‘whom I confided and
whom I had no reason to disbelieve, Being however a (fovernment servant
the gentleman-is not row prepared to back me up by his afidavit and ites
" would oni my part also involve a breach of journalistic ‘etiquette to - disclose
his name...Now that I find that the fact alluded to by me is denied on oath
by thie learned Magistrate and that the matter is not within my personal
knowledge, I feel it to be the more honourable course for me to withdraw
the same and also to express my sincere regret; for hmmg published the

S&ﬂle

The question for decision is whether the High Court
of Bombay has jurisdiction to deal with. a person who
has been guilty of contempt of a Court in the mofussil

_subordinate to the High Court. In In re M.K. Gandhi®
- the respondents. were charged with contempt of the’
" High Court for publishing a certain letter which form-
ed part of the record of proceedings. then pending in
the High Court; but incidentally someof the com-
ments complained of reflected on the District Judge of
Ahmedabad and it appears to have been accepted by
the learned Judges that the High Court could have
jurisdiction to deal with contempts of the mofussil
“Courts. However the question was not seriously argu-

ed, no Indian cases were cited and that expression of .
opinion cannot be considered as bmdlng upon us. - It
is sufficient to say that at that time it did not occur to
the learned Judges that such ]urlsdlctlon mwht be :

dlsputed .
Marten, J., said (p 378) —

“It makes no dlffexence 1 thmk that the alleged abuse here was of % a
District and not of a Hwh Court Judge. Rex v. Davies® ~shows that in

.

" m (1920) 22 Bom. L. R. 368. . @ [1906] 1 K. B. 32.
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.Engfand the High-Court has power to protect the Courts of mfenqr ]unsdlc-' : 1921,

htlon and that in a proper case it should do so. ..I think the same.power _exists. —— —
in India, and that subject to the precautions which ‘Lord Russell mentlons...  EMPEROR ™
(Reg. v. Gray™) this Court should extend 1ts protectlon to all Courts in the B ALK:I.SI:IN‘ A;
mofussﬂ over whlch it exermses supervxslon . GoVinp.

Hayward J . ‘said (p. 381) —

"% A contempt of Courtof a more serious nature was, in my opmlon, commxtt- '
.ed in commenting in the particular manner -on that letter. It amounted. -
clearly to ‘scandalising’ Mr. Kennedy as District Judge...It was Mr. Kennedy"si

duty...to report the matter in question as District Judge for the orders of the
High Coart...1t ha\s'...‘becomei our duty to protect the proceedings of the =
District Judge under the powers shown by the precedents of Rex v. Parke@ .
and Rex v. Davies’®) to be vested in us as Judges of the High Court.”

" See also Hassonbhoy v. Cowasji Jehangir Jassa-
walla® where West J., in dealing with the powers of
" the High Court to commit for contempt, said atp. 4 :—

“ Slic.h a power indeed must exist somewhere in order to secure the admini- )
stration of the law, and.it can be safely restricted in the case of the lower
Courts only because it is held and exerc1sed by those to Whlch they are -

: subordlnate BRI . e :

:The first direct Indmn authorlty on the questmn is -
In re Venkat Rao®. An injunction order was passed‘
by the District Munsiff of Bellary against. Venkatrao, -
a pleader in a pending suit. While proceedings were "'
pending against him-for disobedience to the 1n]unct10n -
order, the Munsiff was served with notide of suit. for -
damages in respect of the injunction proceedings. It
was alleged in- the notice  that the Munsiff had acted -

" maliciously and without reasonable cause and in far-.
therance of the ill-will he bore the respondent. At
the hearing of ‘the motion for contempt made -at the g

" instance of the Advocate General, counsel for the -

‘ respondent tendered an apology and said he was not
going’ to argue the question of ]umsdlctlon. However

mu%ﬂzoBae : o @U%ﬂlKB32
12) [1903] 2K. B. 432 "~ ®(1881) 7 Bom, |
) (1911) 21 M.L.J.-832. - . - ',

" ILR8—2
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he was allowed to argue the questlon as amicus curiee.
The Chief J ustice, in giving judgment, said (p.838):— .

1t seems to me that thefe are two questions for us to consider ; First, have

we statutory jurisdiction uader the-powers confened on this Court by -sep-
" tion 15 of . the ngh Courts Act 2" =~ E

'What was the Common Law of Enghnd with regald
to the powers of the ng s Bench Division of the
High Court in England with reference to contempts
committed of inferior Courts has been decided in Rex
v. Parke™ and Rex v. Davies® ; and the latter decision
makes it clear that the King’s Bench has jurisdiction
to commit for contempt of an inferior Court, even if the’
inferior Court was dealing with a cagse which would -
not be taken to a tribunal which was a branch of the

~ High' Court. ~After discussing these cases and the

argument, that there might be a distinction " between

" cases of contempt of aninferior civil Court and con-

tempt of an inferior criminal Court the Chief Justice -
came to the conclusion that as the Privy Council had
decided that the High Court had the inherent Common
Law powers in connection with matters of contempt
which were exercised by the old Court of King’s Bench
and now by the King’s Bench Division and as the -

~ King’s Bench Division had powers to commit for con-

tempt of inferior Court, the High Court had the same
jurisdiction. But the Chief Justice was. not prepared.
to hold that jurisdiction was given by section 15 of the
Indian ngh Courts-Act which gave powers of superm-
tendence with regard to subordmate Courts .

-

In Rex v. Parke® a person having been charged before
the Petty Sessions with an indictable offence triable -
only at the assizes, matter was published {in a news-
paper tendlng to interfere with the fair trial of the

C L
w [190332K B. 432 L@ [1906]1K B. 32, '_ o
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'chalge. Tt was held that the ngh Court had juris- 1921
“diction to- attach the pubhsher for contempt notwith-.
k\standmg that at the time of publication the personr EM};‘ZROI
~charged had not been committed for trial: It was BA&’;&;;‘;I
- arguaed that there was no jurisdiction because at the

time of pubhcatlon of the articles complained of there.
~were no proceedings actually pending ‘in any Court

but the Petty Sessional Court, that the jurisdiction was -
confined to cases in which at the time of publication

there was some cause actually pending in the High -

Gourt, and that the High Court could not deal by way .

.of attachment for contempt with 1nte1fe1ences with the

due course of justice in any Court other than 1tse1f

On this Wllls J. sa1d (p. 436) :—

“ It may be conceded that the jurisdiction to commit Tor contempt of Court
is confined to contempt of the Court exercising the jurisdiction. Upon the
-wider and more general question, whether this Court will treat in.this fashion’
finroads upon the independence of inferior Courts, we propose to say a few -
words towards the close of-this judgment. '_As far as the present case is con-.
.cerned it does not seem to us to arise.. By the Judicature Aet .the Court of .
. commissioner of assize is made a branch of the High Court. The crime .of
which Dougal was aceused,...could not in the regular course of things be tried -
-anywhere but at the assizes...It has been argued...that publication of articles
«of the kind in question cannot be treated as a contempt of theNAssize Court
unless the committal has actually taken place and a bill been found, when
«only, it is urged, is there a case pending in the Assize Court, and wlhen it is.
:also urged the jurisdiction ought to be exercised by - that “Court itself. A

. moment's consideration ...is sufficient to dispose of such a proposition,..The -
-wrong can hardly be the less beciuse the purpose or the tendency of the act -
«complained of is that the Assize Court never ghall have undisturbed power to:
fulfil its functions'satisfactorily. - The High Court ¢xists always.- To provide
‘beforehand that one of its branches which, although it does not at the

. ‘moment exist, yet must, both accordiug to immemorial custom, and now o
also by statutes and rules having the same effect, come into existence, shall be
‘hampered and hindered in the effectual discharge of its duties as soon as- it is
.constituted, if called upon to try a particular case which it is at all eventspro-

. posed to bring intothat Court issurely an oEence against the High Qourt itself.”

, ‘Then after dlscussmg the precedehts the Iearned
J udge proceeded at p. 442 :— ' . ,

¥ For what they are worth they tell rather awamst than for the general ‘
_‘Jlll‘lSdlCthl’l of this Court to protect inferior Courts from attacks of tlns kind:

’
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e———_._important. consxderatxons tend the other Way. ‘Many inferior tribunals are not
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Courts of Recard, and, therefore, have no means of checking practlces of the
kind with which we are dealing...Thi$ Court exercises a vigilant- watch over

‘the px‘oceedmgs of inferior Céurts, and- successfully prevents “them - fromr

usurping powers which they do not possess, or otherwise acting contrary to-
law. It would seem almost a na*mal cordllary that it should possess correlative:
powers of guarding’ them - agamst unlawful attacks and- interferences with
their: mdependence on the part of- others...But we purposely abstain from

 pronouncing any opinion upon this general questlon ‘and. prefer to- leave it -

entirely open when the occasion shall ame, and at the present moment con--
fine ourselves to saying with Wright. J. that we should hesitate long before
casting any- more doubt than may, already exist upon the’ capacity of thig

. Qourt to deal by proceedmgs for contempt with cases in which attempts are-
~ made to pollute the stream of justice, and to' interfere with its proper and

unfettered administration. by Courts: which possess no .adequate means of(

‘ protectmg themse]ves ales o

The occasion arose in Rex v. Dames(” Where remarks.

" had been pubhshed ina newspaper. tendmg to interfere

with the fair trial of a person charged-at the Petty
Sessions . with an indictable offence triable either
at the assizes or at quarter sessions. The Court held that
the decision in Rex v. Parke® was applicable. But
as & further question of great and growing importance,
namely, the jurisdiction of the High Court-to. treat
attacks of that kind upon the independence and useful-
mess of inferior Courts as offences to be dealt with
brevi manu by the High Court in its summary jurisdic-
‘tion, it was considered’ desirable to treat the case as if .
a commlttal had actually taken place to quarter sessions
which was not a branch of the High Court. Wills J.

first referred to passages in Lord Coke’s Institutes and :

Hawkins Pleas of the Crown to show the very great

~trust reposed in the Court of King’s Benoh in respect
of its control and superintendence of al} inferior Courts -
, and that it was in a special manner the guardian and -

protector of pubhc ]us’uce throughout the kmgdom._"f
w r19061 1E. B 32, - . ®[1903] 2K.B.432

»
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"l‘he same may be ‘said _of thlS ngh Oourt “with |

“regard to the Presidency proper of Bombay. Then the -

learned Judge asked what "was the prmmple ‘which
was.the root of and underlay the cases in which persons
had been punished for attacks upon ‘Courts and inter-

ferences with the due executlon of theu' orders-- He .

“said at p. 40 :—

B

T 4 Tt will be found to be, not the purpose of protectmg either the Court as -

- whole or the individual judges of the Court from a repetition of them, but
of protecting the public, and especially those who,  either voluntarily or by
compulsion, are subject to its jurisdiction, from the mischief they will incur

if the authority of the tribunal be undermined or impaired-; see the judg- -
ment prepared by Wilmot C. J. in Rex v. Almon (1765), but not delivered -

“because the case was allowed to drop Wilmot's Opinions,> p. 256. The

~word ‘ authority ’ is used by him t6 express * the deference and respect which . -

is paid” to the Judges of a Court and their acts ‘from an oplmon of  their
Justice and integrity.’. These words ‘are apt with respect to the particular case
with which he was dealing. But what possible difference in principle. cen
~ there be in respect of direct attacks upon Courts . or ‘ Judges, and of writings,
: the teﬁdency of which is ‘to deprive the inferior - Courts beforéhand of the
pgss1b1hty of doing evenhanded and impartial justice accordmg to the ‘due
course of law 2 To hold that there was 4 distinction would give colour to the

notion, which cannot be too strongly repiidiated, that the offended dignity of

a particular Court, or of the pérsons who compose it, is the subject of punish-

ment in such a case.. ‘The object of the dxsmphne enforced by the Court.in-
case of contempt of Court,’ says Boqu L. J., “is not to vindicate the dignity )

“of the Court or the person of the Judge, but . to _prevent” undue interference
" with the administration of justice’ : Helmore v. Smith(2)®); and a considerable

part of the undelivered judgment of Wilmot C. J. to which we have referred .
* 74s devoted to showing that the real offence is the wrong done to the publié .

by weakening the authority and influence of a tribunal which exists for their

good alone...‘Attacks upon the Judges,’ he says, ‘excite in the  minds “of the.

people a general dissatisfaction with all judicial determinations...and when-
" ever men's allegiance to the laws is so fundamentally shaken, it is the miost
- fatal and dangerous obstruction of justice, and in my opinion calls out for &
_imore rapid and immediate redress than any other obstruction whatsoever ; not

for the sake of the Judges as private individdals, but because they are the
_ channels by which the King’s justice is conveyed to the people. “To be im;

- partial and to be universally thought so are both absolutely necessary for-the -

giving justice that free, open, and unimpaired current which it has for many
(™ (1886) 35 Ch. D. 449 at p. 455. . . co i
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ages found all over this ngdom Wﬂmot’s Opmmns, pp 255, 256 W:th\’

trial, or at least one that can be so considered, from being had in Courts of
inferior 3urxsdlctlon which have not the power of protecting - themselves from
such encroachmehts upon their mdependeuce The public mischief is identi-
cal, and in each instance the undoubted possible recourse to indictment or

' critninal information is too dllatory and too mconvement to afford any satis-
ffxctory remedy o

~At p. 42 the learned J udge refers to the great princi-
- ple, that Courts for the administration of justige exist
for the benefit of the people, that for the benefit

_‘ of the people their independence must. be protected '_

. from unauthomseq interference, and that the law
prov1des effectlve means by Whlch this end can be :
< secured :— - . . s ’
“If it is to be secure'd at all in the case of the inferior Clourts it can only
be ‘secured by the action of this Court, for they have not thé power to protect .
~ themselves §.and if it be true that the King’s Bench i iy in any sense the custos
motum of the kingdom, it-must be its function to -apply - -with the _ necessary

adaptations to the altered circumstances of the present day the same great
. principles. wlnch it has always upheld.” -

- The learned Judge then points out the essential
* difference between the jurisdiction exercised by the
Court of King’s Bench and that of the other Courts
, Which possessed none of the relations with the inferior
Courts which have always appertained to the King’s
Bench, “whose peculiar function it was to exercise
: supermtendence over the inferior Courts and confine
them to their proper duties,” and continues (p. 43) :—

- ¥ Th:s, however, as it seems to,us, was only one exercise of the duty _of

seeing that they did impartial justice, andif and when the attainment of that
end required that the misdeeds of others shonld be corrected as well as the
misfeasances of the inferfor Courts themselves, it seems to - us that it isno

" «departure from principle, but only its legitimate application to a new stafcé of

things, if others whose conduct tends to prevent the due performance
of - their dutles by those Courts bave to:be corrected as well as the ' Cousts -
themselves : :
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Then a,fter dlscussmg ‘the authontles, the learned g

"- Judge says (p. 47) :=—

“ It appears to us that the state of the authorities, such asthey are; isshchas to
leave the question, as was pointed out in Rex v. Parke™, entirely open for our
decision. Ouwr attention has been called to observations of Sir George Jessel
M. R. in fn ¢ Clements®, as to the necessity of caution in dealing with- a
matter where the liberty of the subject is concerned.  Such considerations have

been fully present to our minds, and certainly needed no authority to enforce
them. It is because we think that we are creating no new jurisdiction, but acting.
strictly in conformity with the cardinal principles.upon which the jurisdiction

to commit for conduct tending to improperly interfere with the administration

of justice rests, that we have come to the conclusion at which we have artived.

) To confine the application of such principles to facts identical with or closely
resembling those of preceding cases, and to hold that, because in times long
gone by the chief, if not the only danger to be 'guarded against was” the

- illegal exercise of arbitrary power by inferior Courts and their officers, there-
fore the power of this Court extends no further, and that the King’s Bench
cannot afford them protection ‘as well ‘as administer correction, would, we

. think, be to mistake the application of a principle for the principle itself.:
The mischief to be stopped is in the case of the inferior Courts identical with

that which exists -when ‘the due administration of justice in the superior
Courts is improperly interfered with, The reason why the Court. of King’s
Bench did not concern itself with contempts of the other Supetior Courts was

that they possessed ample means and occasions for proteetmw themselves.

Inferior Courts have not such powers, although some of them, quarter sessxons
- for example, try many more cases than are tried at assizes, ‘and bave a very

extended and important jurisdiction. - The danger i is perhaps greater to them .

than it is to the Superior Courts of having their efﬁcxency impaired by pubhca-

tions such as those which havé given rise to the  present proceedings. Think-

ing as we do that the application now before us asks for nothing more than
‘the legitimate application to new circumstances of the old prmclples of the

common law, we have come. to the conclusion that we ougbt to grant the

remedy invoked, and it remains only to consider the penalty that ought to be
" inflicted.” ~

Dav1es was ﬁned £100 and costs.

-

I need make o excuse for citing at so great a length

from this judgment, as otherwise it “would not have

been possible to realise the foundations on which it
(0 [1908]2K.B.432. - ¥ (1877) 46 L. J. Ch. 375 at p. 383,
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191 restedx The admlmstratlon of ]ustlce is for the bene‘ﬁt
SRS of the. people, therefore any unauthorised mterference .
o EM‘;,EROR - with _the adm1n1strat10n of justice -is agalnst ‘the.
Bgo‘;‘gsl;*“ interésts of the people.  The -inferior Courts cannot
- protect themselves against such interference, but as it
-is-the duty of the King’s Bench in exercise of its
powers of. superintendence to see that the inferior”
Courts do impartial justice and if necessary correct®

their misfeasance so-it is also the duty of the King’s

- Bench to correct the misdeeds of others which tend to

prevent the due performance .of their duties by the.
“inferior Courts. ~And the key of the whole argument .

“ will be found when the learned -J udge points out that:

~ ‘whether the administration of justice by the inferior

, Courts or by the superior Oourts is mterfered with, the

- mischief is 1dentlcal '

" It seems to me, moreover, ‘that every word in'that
‘judgment is applicable to the case before us. This
High Court possesses the same powers of ‘punishing
for contempt as . the Court -of King’s Bench by virtue
" of the Common ‘Law of England. -1t has. powers' of
- superintendence over all the Courts civil and criminal,
in the Presidency proper and .it may be noted that in
_this case an application has already been made to this
. Court to exercise its revisional powers-on behalf of the
accused, and by virtue of its Charter it can withdraw
to itself any case, civil or criminal, pending in any of
" the Courts subordinate to it. It is responsible for the
- administration of justice not only by itself but also by
-, all the inferior Courts, and as. it is its duty to see that"
those Courts do not exceed thelr“powers, I should have
thought it must also be its duty to see that there is no.
- improper interference by others which may prevent
.those Courts from properly exercising their powers, and .
: therefore, if the duty lies at Common Law, the power
** 0 enforce its orders must also exist at Common Law.
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: ‘Howevel the contrary view has been expressed by‘_
¥ Lhe High Court'of Bengal in’ Legal Remembrancer v.
Matilal Ghose® and it will .be necessary to conslder :

“the judgments which cover over sixty prmted pages at

-some length. - The facts were that while proceedmgs;'

in what was known as the Barisal Conspiracy Case were
‘going on in the Court of the Additional District Magls~

“trate at Barisal various articles appeared in the Amrit
Bazar Patrika, a paper published in Calcutta, contain-
ing comments on the proceedings. It was contended

that the publication of -these articles tended to inter-.

fere with the due course and: administration of ]ustlce ;

Jenkms ‘C. J. sald —_ § . ‘ P

b Have we...]unsdlctmn to commit for -contempt of an inferior Criminal _

Court ? The question is one of considerable difficulty and cannot, as seemed
“to be supposed, be solPed or even understood by a mere - perusal of the deci-
sion in Surendra Nath Banerjee v. The Chief Justice and Judges of the High
" Court® and Rex v. Davies'®).- To determine the High Court’s jurisdiction in

this “matter involves- an enquiry into its constitution and the jurisdictiOn, '

“power and au’shomy it has inherited, or may otherw1se possess”

~ The ngh Court inherited all ]umsdlcmons and every .

“power and authority in. any manner vested in.the
Supreme Court the Sudder Diwani Adawlat and the

~Sudder Nizamut Adawlat.  The Supreme Court estab- .

‘lished by Charter in 1774 was thereby constituted a
Court of Record, but it had no general control or power

over the mofussil criminal Courts.  The Sudder Dlwam ‘

’Adawlat, whose jurisdiction was civil was, under
21 Geo. III, c. 70, section 21, constltuted a Court

of Record. The Sudder Nizamut Adawlat d1d not
appear to have been ever constituted a Court of Record

“and therefore it had no power.to commit for contempt

of an inferior Court which could only punish under.
' Ac’u XXX of 1841 contempts committed in the face of -

) (191%) 410l 178at.p. 202 - @ (1883) 10 Cal 109 ..
| - @ [1906'] 1K.B.32.
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~ the Oourt ‘The OhxefJustlce then,A after,eoncludmg(
‘that the High Court could not have inherited the

jurisdiction from ‘either’ of these abolished Courts,

considered whether the jurisdiction conld have become’

vested in it by the Charter Act, 1861, or the Letters,

" Patent under that Act and whether the de01s10n in
Rex v. Davies® was apphcable Analysing the judg-

ment in that case the Chief Justice points out that the
jurisdiction assumed was inherited from the old King’s
Bench and was of a speclal character as it rested on-

- that Court’s power - to punish every kind of mis.
: demeanour as the guardian and protector of public,
- Justice throughout the kingdom, the “ custos morum ”

. a dignity that reverted to it or was revived after the

. abolition “of the Star Chamber. The helplessness. of

the inferior Court and its subjection to the superinten-

.dence and control of the King’s Bench were not the

foundations of the jurisdiction but merely the occasion

" and the reason for its exercise. The Court considered

that the’ proceedmgs before it were the legitimate

. application to new circumstances of the old Jprinciple

of the Common Law, and, as, according to those princi-
ples, the King’s Bench as custos morum had jurisdic-
tion to punish on a summary proceeding as well as on
indictment or information all offences in the kingdom
being a contempt of Court as tending to interfere with

 the administration of justice, when the Court em-

~barrassed was under the superintendence of the King’s

Bench- and unable to protect itself, Common Law
principles should be applied on a summary proceeding. .

' Had the High Court Common Law powers to pumsh
. as an-offence on a- summary proceedlng conduct in

- relation to a proceeding in a mofussil Court which was

~not an offence under the Indian Penal Code, and which

» could only be conmdered asa contempt of the mofussﬂ

) [1906] 1 K. B. 32.
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: Court? . As superintendence did ‘ot glvé ]uhsdmmoﬁ\ :
-and the King’s Bench powers to punish. for inter- .

~ ference W1th the lower Courts did  not arise from its

being a Court of Record but’ from its . Common Law -

- powers as custos morum, which. the ngh Court did
~ not possess, it followed that the High Court had not’
- the jurisdiction which was sought for it, The learned

Chief Justice rvefrained from -commenting on the deci-"
- sion in  Venkat Rao’s case®-on the ground that to -
-appreciate the ratio decidendi it would be necessary to

‘ possess an.intimate acquaintance with the nature and

limits of the jurisdiction of the High Court of Madras

‘inherited from its predecessor or vested in it by its
“Uharter He had none of the materials necessary for
that purpose nor could he tell how far the Common
Law prévailed in the Madras Presidency outside the
Presidency town. - But, with all due respect, the ratio

decidendi in Venkat Rao’s case™ is perfectly clear for

the Chief Justice of Madras did not go beyond the

decision of the Pr1vy Council in Surendra Nath Baner-

‘jee v. The Chief Justice and Judges of the High
 Court™ to the effect that the High Courts in the Presi-
dencies were superior Courts of Record and their
power of punishing- for contempt. was the same as in

England by virtue of the Common Law of England. "

~ Then as the King’s Bench had the power to punish for
contempt of Court involved in the interference with
the administration of justice by an inferior Court it
" was inferred that the High Court of Madras had the
‘game power. If there was jurisdiction in the High
- Court to deal with contempt of an inferior Court it did

not much matter if the jurisdiction was exercised on:

the ground that the contempt of ‘the inferior Court
amounted to a’ contempt-of the Court exercising
- @ el M L.J.832. - _' -~ - @) (1883) 10 Cal. 109, RC
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3umsd1ct10n The cause ‘of ‘the dlﬁerence of oplmon ’

" between -the- Chief- Justmes of Bengal and Madras is

obvioug.  The argument,of Jenkins C. J. is as follows $
The King’s Bench had jurisdiction to punish on a -
summary proceeding all contempts of Court, by virtue
of its position as cusfos morum, not because it was a
Court of Record. 'The other superior Courts were .

' Courts of Record but had no powér to . punish for
‘contempts which did not tend to interfere with the -
administration of ]ustlée by such Courts. . The High
- Court of Bengal was in no better position than the- R

‘English Superior Courts other than the King’s BencH™

- and therefore had no jurisdiction to punish for coné

-+ tempts of other Courts. Whlte C. J., on the other hand]” ‘Q

argued, the High Court of Madras is a Court of Record,

- it has also powers of superintendence over the inferior.

. Courts as the King’s Bench has, and’ consequently the : |

High Court has jurisdiction to punish contempts which .-

tend. to “interfere with - the administration ofi justice
. .whether by the inferior Court or by the High Court

itself. He did not think the High Court had jurisdic-

*. tion under section 15 of the Indian High Courts Act.
. That may be so but I do not think that the learned
~Chief Justice can be taken as holding that if the High

Court of Madras was only a Court of Record with no .

_-powers of superintendence over the ‘mofussil Courts, it

would have ‘had  jurisdiction to pumsh contempts
which were gl:uected in the first-instance against the -

~mofussil Courts. For he especially refers to the pass-

" age in Rex v. Parke® to the effect that the power of

guarding the inferior Courts against unlawful attacks

~ was the natural corrollary of the power of supermtend—ij
- ence. . Again, in the Barisal case, the contempt alleged -
“was treated in the first. ‘instance ‘as a contempt of the -

' Barisal Court, and not of the High Court. White C. J.

| ®T1903]2 K. B. 4320
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“considered that a matter ‘of academlcal 1nterest but 1t
“is much more than that, when a question of logical
“accuracy is involved. For in Rex v. Parke® Wills J.
conceded that the jurisdiction to commit for contempt -
“was confined to contempt of the : Court -exercising

]uusdmtlon and there is nothing in the judgment ini

Rex v. Davies® delivered by the same learned Judge
~which would lead one to think . that what had been

~conceded in Rex v..Parke® was withdrawn in ERex v.
Davies®. Jenkins C. J. no doubt did consider the ques-
tion whethei the High Court could deal with the
‘contempt allege® on the ground that the case might

- come before it either for original or appellate trial at
‘sone stage or another but dechned to express any
opinion on the pomt on the ground that it had not

been discussed in the argument And, after discussing -

“the ‘articles complamed of, . the Chlef Justlce says
(p--220) :—- - o

* The conclusmn then to which- I come is, that though we nmay,_ have jurisdio-

tion to commlt for contempt of the H1g11 Court in a case of this class, still in -
the present cage 1o contempt 3ust1fy m;_, summary achwx on our part has been :

estabhshed ”

" Stephen, J., aftérdiscﬁséﬁé Rea . Par‘lce@’ and Rez v.

" Davies™, came tothe conclusion that the latter decision
depended on’ general powers possessed by the King’s

Bench to secure a proper administration of Justice to -
His Ma]esty s subjects which the learned Judge could

not find to have been conferred upon-the High Court,
‘o that it was impossible to hold that their powers of
supermtendence implied any power of protection. But
the learned Judge discussing what might happen if
the case came before the ngh Court on appeal contlnu-
-ed(p.230):—- . . . -

“ As a"matter of!principle it seems to me undemab]e that we have a nght‘?

to treat as, a contempt. any act committed within the local limits of our

™[1908] K. B.482. . .- . . @[1906]1K B.32. -
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. origginal ]unsdlctlon that may affect 1ts trial on’ appeal and in pa1 ticular any
. act that may tend either to taint or impair that evidence or to cause evidence
that would otherw1se be forthcommg fo be withheld.”.
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However on a review of the articles complamed of
the learned Judoe conmdered that there was no con=

tempt, however widely the law of contempt might be -

stated. -The decision of the Madras High Court was
not discussed. §Mookerjee J. considered that there was

N0 foundatmn laid by the Crown for the theory that

the High Court as a Court of Record had authority to

.. punish for contempt of the Court of tke Magistrate of
. Barisal merely because the High Court was a Court of *
‘Record which exercised povvers of supermtendenc&
‘over-that Court or because that” Court was subject to-

ity appellate and revisional jurisdiction. The hypo--

of super.ntendencegover a subordinate- Court possessed

-~ thesis that]a superior Court which exercised a power -

by implication’a power to afford to sich Courts protec-/

tion against contempts of its authority, was-no doubt":
“attractive but hadino solid foundation in the history . of

the constitution® of their Courts. “In dealing ‘with

" Venkat Rao’s case™ the learned Judge said (p. 248) :—

‘ “The proposmon Tithat the H1g11 Court in so far as it has'inherited the

._junsdzctxon ofjthe’abolished Supreme Court possesses inherent common law

powers in conunection with matters of contempt which were exercised by the

\ Court of King's Bench,is of no assistancé in the solution of the problem now

before us, namely whether the High Comt as a Court of Record can punish

tion. The fundamental distinction between the two questions is  easily realised -

_for contempt of a subordinate Court over which it exercises powers of
- superintendence and which is' subject to its appellate and revisional jurisdie-.

“from an examination of the decision in Rex v. Daries,® upon which the Advo- ,

cate-Gteneral reliesas the learned . Judges of the Madras ngh Court did i m

- In ve Venkat Rao®."

The conclusmn in Rex v. Damesm was not based on™-
the ground that .the King’s Bench Division possessed

'@ (1911)21 M. L. J. 832, - @ [1906] 1 K:B.32.
. , . o

the powers merely because it was a Court of Record or -
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, because it exer01sed powers of supermtendence over .

’,>1nfer1or Courts, but was founded on a historical con-
sideration of the supreme place in the judicature
vass1gned to thé Court of King’s Bench which had power

- to correct - errors and misdemeanours extra-]udlclal«
f,tendlng to'the breach of the peace or oppression of the.
“subjects or any other manner of mlsgovernment and
‘was in a specjal manner the guardian and _protector of
public justice throughout the kingdom. . The learned’

Judge thought it was obvious that those considerations:

of a very special character had no application to the °

 High Court of “Bengal and if they were to apply the

- principle which lay at the foundation of the decision in

Rex v. Davies® they would have to hold that the
Common Law of England was applicable throughout the
jurisdiction of the Court even to persons other than
British subjects beyond what was the. territorial limit
of the ordinary ]urlsdlctmn of the abolished Supreme

‘Court. On a review of the articles complained of the
learned Judge thought that they did not constitute a

contempt of Court -of the Maglstrate of Barisal much

less of the High Court. The fact that none of the

learned Judges considered that the articles complamed
of constituted a contempt had no doubt some influence
on their judgments and the Chief - Justice certainly
refrained from holding that in no case of that class
could a contempt of the High Court be committed.

Although the question of the jurisdiction of the King’s -

Berich was not decided until 1906 the effect-of the
decision in Rex v. Davies® was that according to the
Common Law of England the King’s Bench always had

jurisdiction to deal with contempts of inferior Courts.
which by tending to interfere withthe due administra-
-tion of justice constituted contempts of the King’s

Bench. It Would follow that the Supreme Oourt by its
~ ®[1906] 1 K. B. 82.-
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e Charter had the same . gunschctlon to the extent of 1ts
— ~ territorial limits. If those limits had been extended to
- e, 'the Presidency. proper, its jurisdiction in matters .of

Barkuisnts contempt would have extended in the same way, and -
- because the Supreme Court was abolished and the
territorial limits of the High Court ‘which took its place

- were extended by the same. measure which brought it
mto existence, there is no reason why its, ]urlsdlctmn
-in matters of contempt should be restricted to the
territorial limits of the old Supreme Coart. Of course
by territorial limits I mean the limits within which the
High Court exercises appellate and revisional powers
and powers . _of superintendence. It i is -true- that the -
.powers of  the ngh Courts to correct exrrors and mis-"

- demeanours are defined and limited by Statute, but the -
power to punish for contempt remains as given to it by

+ the Common Law. I entlrely agree with Mooker;ee J id
- when he says at p. 260;— : S
“The power...must be exercised with caution and only when the case is

" clear beyond controversy, because_ as Sir George Jessel observed in Plating
Company v. Farquharson™ it is an arbitrary juri_s@iction. There is no,

- limit to the amount of the fine which may be inflicted or to- the length of the
term of imprisonment Which may be directed ; there is no- appeal as a matter
of right against an order of attachment...It is the only criminal offence sum-
marily punishable, The Court ‘will cousequently not make an order for attach-
-ment, ubless it is satisfied beyond digpute that the order is needed peremptorily
in the interests of the administration of justice.” .

~ The learned Judge refers to what hlstorlans have
recorded as the policy of the Emperor Augustus in' -
dealing W1th such matters but I think that in demdlna
_whether or notto take notice of contempts the con-
sideration which might have- influenced a Roman -
Emperor in exercising leniency or passing them by un- -
- noticed -would have to be revalued by the Courts-
accmdmg to modern circumstances. - We are not con-*
cerned with the fact ‘thatthere are Othelw Courts of -

® (1881),17 Ch. D. 49.
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hlghest ]urlsdlctmn in India Whlch do not possess the |1 - 3
- Common Law powers of’ /the ng s Bench. We are
‘only concerned to see that what jurisdiction - the H1g11 Em;,“of .
- Court possesses,,so as to preserve the administration of - BAé‘;’;}i?‘{
justice pure and unobstructed: for the benefit of the. - -
- people of the Présid@n_cy proper, should be exercised as
occasion demands with all due care and  deliberation.
" We must exercise the high' functions entrusted to us .
according to-due course of law, and I venture to think-
there is evidence, in the words of Mr. Justice Wills, to
show the very great trust reposed .in this Court in .
respect of its control and superintendence of all inferior
-Courts subordinate toit, and that it is in a special
.manner the gnardian and protector of public' Justice. -
It is by writings such as the one .complained of in this -
case that the public mind is poisoned and their belief
in the 1mpart1ahty and 1ncorrupt1b1hty of the Courts
is sought to be destroyed, and we cannot fulfil that
~ trust if the administration of justice can be interfered .
W1th without any power on our part to prevent it.

However desirable it m1ght be that it - should have
that power,” however attractive the hypothesis that the
power of superintendence carries with it.the power of
protection, the High Court of Bengal can find, mno .
foundation in the history of its constitution for holding *
_ that it has that-power. The High Court of Madras
Wlthout considering its own history has boldly linked
to a dictum of the Privy Council a modern decision.
, which has discovered for the King’s Bench its inherent
powers to punish all attempts to mterfere with the -

. -administration of ]ustlce :

" I see nothing in the hlstory of the constitution of -
* this Court which should deter me from holding that
We have the same powers of punishing for contempt as -
~ the King’s Bench Division. The Sup1eme Court had
ILT8~3
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limited not by its- constitution but by its geographical

limits: consequent-on. ity being established by the”
Crown within the territories of the Bast India Company,

N

. the power but 1ts ]urlsdlcmon 1n thls respect was

for -certain purposes, which left  the jurisdiction and -

' powers of the Company’s Courts free from all constraint
. or superintendence by the Supreme Court. The juris-:
- diction of.'the Supreme ‘Court to punish for »con{tempj‘:
in cases of‘this class thus lying dormant of necessity -
“was inherited by the High Court and although by
“.virtue of its extended authority occasions might have -
" arisen for its exercise,- nearly sixty years have passed
. _before even the guestion of its 3ur1sd1ct10n has come

upfordeclsmn e R

LTtis not every contempt of an 1nt‘er10r Court ‘which _. ;

’ W111 necessanly constitute a contempt of this Court.: .
~ That is'a question which must be decided in each casef

a8 it arises. - Viewed in this light the question is not .

~ somuch one of jurisdiction as oné of fact, and I have.

sufficiently stated above the principles which I think -

- ‘should guide the Court in deciding the question of fact.

‘For myself I have no hesitation in holding that accord- -

ing to those: principles in the case a contempt of this.

Court has been committed but I recognise that owing

- to the conflict-of authorities on the question at issue
-‘the respondent may have thought that in publishing

the ‘article complained of he was in no danger of

vendering himself liable to be attached in exercise of
. -our- summary powers )

-

SHAH, J.:—This is a Rule- Jssued on the apphcatwn of

. ’the Government of Bombay agamst Balkrishna Govind
- Kulkarni, the Editor and Publisher of a paper, called )
. .Shubhodaya, published at Dharwar to show cause why'".
_he should not be committed for contempt of Court. -
: The contempt is said to have been committed by the ..
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'pubhcatmn of an artlcle written in’ Kanarese on the
2nd of June 1921 in respect of certain proceedmgs then
f_*pendmg in the Court of. the First Class Magistrate at

- Dharwar against two persons who “are- described as =
“volunteers of the. Temperance Committee”, on a charge ‘

of robbery in respect of a sum of thirteen annas pumsh-
able under section 392, Indian’ Penal Code. It is not *

; nécessary to quate the article here.” But the writer attri-

butes partiality to the Magistrate in favour of the

~prosecution, criticises the proceedings in his Court in

-

a manner which cannot possibly be described as - fair,
and suggests that he acts. under instructions of the

‘District Magistrate and not in accordance with his

own conscience. :

The publication of such an aftlcle durmg the
pendency of the proceedings is clearly improper. The
effect of the article is to scandalise the Magistrate and .
its tendency is to interfere ‘with an even and’ 1mpart1a1
administration of justice for which .the Court is consti-
tuted. It is clear that such a publication constitutes a
contempt of that Court. It is to be regretted that such .

" an article should have appeared in a newspaper edited
and published by a person who holds a Sanad of this '
Court and who is expected to understand his responsi- -
bility in a matter of this kind. It is a matter of some -

satisfaction that the opponent has made no seriousg
attempt to justify the article and has expressed his'
willingness-to abide by the ruling of this Court and to
express his “ sincere regret” for having pubhshed it as

“‘he says in ignorance of the law governing the pubhca- »

tion of such comments.

‘The following observations in Reg. v. Gray® appea.r f

to be appllca.ble to this case (p. 40):—

“J udges and Courts are alike open to criticism, and if reasqnable argument

or expostuhtlon 1s‘offered against any judicial act as contrary to law or the -

- @ [1900]2 Q. B. 36.
e ;

" EMPEROR -

?.

" BALRRISENA

GovIND, &



1001,

_EMrzrox
.Y

- BALKRISHNA

- (GGOVIND,

624 INDIAN LAW REPORTS [VOL XLVI ‘

pubhc good no Court could or would treat that as contempt of - Court.. : The:
law ought not to be astute in such cases to criticise. adversely what under such.
circumstances and with such-an ob]ect is published ; but it is to be remembered h
that in this matter the liberty of the press is no greater and no Tess than the-
liberty of every sub]ect of the Queen.” - . ce

In the. present case. the article, was pubhshed while

" the- proceedings were pending. and it is not suggested -
“-and cannot -be suggested that it -contains criticism of :

o the nature indicated i in the passage quoted above

~

The questmns that arise on this view of the artlcle are .

(1) ‘whether this Court has jurisdiction to punish the

opponent for contempt of the Court at Dharwar, (2)
whether it constitutes a contempt of this Court, and 3)
whether. the opponent should - be punished havmg

| regard to the- c1rcumstances of the case as disclosed in-
. these proceedings. . - : S

As regards the first questlon at the outset T may[
refer t6 the opinions expressed in In re M. K. Gandhi®™
on this point. - If these opinions were binding upon us, -

" without examining this somewhat difficult guestion, T

would answer it in the affirmative in accordance with
these opinions. Butit appears thatin that case the

.contempt under consideration -was -the contempt of
_ this and not of a subordmate Court, and that the ques-

tion of ]umsdlctlon which arises in this case did not

arise in that case. The opinions expressed there were

not .strictly necessary for “the -decision of that case.

‘Even then the opinions so clearly expressed are entitled

togreatweight. Unfortunately, however, the particular

.. point of law was not argued on hoth sides and apparently"

there was no reference to the Indian decisions on the

-‘pomt nor is there anything in the judgment to, showﬁ
that the relevant provisions: of the Statutes and _the

Letters Patent bearing on the point were 1ndependently

. exammed ‘While, therefore, I am prepared to attach

-

- 1920) 22 Bom. L. B. 368,
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great weight to these opinions, I cannot say that I am ‘
relieved from’ the obligation of coming to an: mdepend—

' ent conclusum on the question of ]unsdlctmn , ‘; o
" The two Enghsh decisions bearing on the pomt are

'Reac v. Parke® and Rezx v. Davies® and the two Indian.
* decisions are In re Venkat Rao® and Legal Remem- .

Eumnok -
b, .
Buxnxsnm

Govmn .

brancer v. Matilal Ghose®. The application of . the )

view accepted in Rex v. Davies® to the Indian High

Courts has been considered in both the Indian cases
--and the difficulty of the point is reflected in the con-

flicting "decisions of ‘the ‘Madras and Calcutta High

Courts. ‘T have carefully considered the.point of juris-

diction in the light of the judgments in all these cases,

- ‘and of the arguments urged before us. Ido mot think -

that ‘this . Court has power to punish contempts of
criminal Courts subordinate to this Court as such. ~

- This Court is undoubtedly a Court of Record. It has -

been so constituted by the Letters Patent of 1862 and 1865 :

and section 106 of the Government of India Act of 1915

containg an express provigion to that effect. Havmg
regard to its powers as defined by the Statutes and the
Letters Patent it would be a superior Court of Record.

Undoubtedly it would have the power to punish con-

tempts committed against itself. The old Supreme

Court as a Court of Record had that power: but the old. -

Sudder Diwani Adawlat and Foujdari Adawlat had no

such power to punish persons for contempts. The’

High Court has got all the powers which the above .
Courts had sub]ect of course to the provisions of the /
Letters Patent. The High Court hasalso powers of

supermtendence over all the Courts within its appellate - '

jurisdiction; It has been held that this Court has

. power to punish contempts committed against itself as

the supenor Courts of Record have under the Common ‘

© W[1903)2K.B.432. - © T @ (1911) 21 M. L. J. 832
@ {1906]1K.B.32. . @ (1913) 41 Cal. 1737
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. Lawof England Surendm Nath Banemee v. The C’hzef A
Justice and Judges of the High- Court®, So far there

is mo- difficulty. . ‘But the questions whether ~the
Common Law of England is applicable so. far as the

~ punishability of contempts of subordinate Courts as

such is concerned, and whether the position of the

"High -Court is the same as or similar to that of the

Court of the ng s Bench in England as regards the

» \’power to pumsh them are not free from difficulty and
. cannot be treated as settled by the above decision.

-As regards the first point, certain contempts of Court

are punishable at present under section 228, Indian Penal

Code, and apart from the usual remedy by way of trial-
section 480 of the Code of Criminal Procedure provides

. & summary remedy for punishing them. The earliest
legislation on this point, so far as I can gather, was

Act XXX of 1841. A careful perusal of these provisions:
shows that in Indla while certain contem'pts committed
“in -view or the presence of the Court.” are made

' pumshable, there is no provision in the Ind1an Penal

Code or any other Indian 6 Act for pumshmg such
contempts committed in the absence of the'Court asin

s the present case. It may be that the presiding Judge
may be able to take proceedings in respect-of a charge

of defamation against the person concerned : but that

is quite a different matter. ‘All that I mean is that Qo
* contempt of Court as such is not made punishable except .
" to the limited extent indicated in section 228, Indian

Penal Code, or sectlon 480, Criminal Procedure Code.
Under the English Common: Law such contempts are .
punishable as m1sdemeanour, and the remedy is either
by way of indictment or" summary proceedings befoxe,‘ :

" the Court if it has the power to _punish it summamly. ’
"I feel a-great difficulty in holding that because” a. con-
-tempt of Court is punishable under the En ghsh Gommon 2

@) (1883) L,'R. 10 I.-A. 171 ; 10 Cal 109, .». c.
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:’jLaw it is pumshable as such in Indla even though the,T

: Indian law does not make it pumshable It -would sbe T
T EMPEROR

in effect creating a new offence to hold that a contempt
- subordinate Court as such is pumshable

Further Tam unable to hold that this Court haS':
‘powers which the King’s Bench'in England exercises
-under the Common Law of England, ‘with reference to
the contempts of other Courts. - The provisions ‘of the

Statutes relating to the Indian High Courts, parti¢ularly. -
sections 9 and 15 of 24 & 25 Vie. c¢. 104, now replaced
by sections 106 and 107 of 5 & 6 Geo. V, c, 61;and

of the Letters Patent of 1862 replaced by the amended -

Letters Patent of 1865, particularly clauses 21 to 28 relat-
ing to the criminal jurisdiction of - this Court, clearly

‘showthat the jurisdiction and powers of the High Court _
are defined by and subject to those provisions ; and it

~ is difficult to find either in the history of this Court. or

" in the statutory provisions defining ‘the limitations of
-the powers of this Court any justification for holding:

‘that this Court ha§ powers such as the Court of the
King’s Bench in England has as being the custos
morum. of all the subjects of the realm under the
Common Law of the land. In the result I agree with
- the conclusion reached by Jenkins C. J. in the Calcutta
_case that the H]gh Court has no such power. - I need

not laboar the pomt that the mere fact that ‘the Court.

has powers ‘of superintendence over the subordinate
Qourts does not give to this Court any such ]urlsdwtlon :
as both the Madras and Calcutta Hl"h Courts are agreed

" on this point. .
I may add that the declsxon in Rex . Parkem left
. thls_questlon open and that the decision in Rex .
Dayies® appears to me to be based upon the view that

the Court of the King’s Bench has powers fo punish’

. summamly contempts of other Courts, Whlch are:
.m [1903]2K B. 432. (2)[1906]11{ B.82 . .

L
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pumshable by the Common Law of the ]and as bemg

the custos morum of all.the subjects of  the realm.
" There it was merely a question of applying the remedy:

and not of considering the question. whether the con- -
tempt was punishable by the law of the land. :

The next. question is whether the pubhca.tlon in

: questlon amounts to'a contempt of  this Court.. The,
" point is not distinetly raised -in- the. petition ; but in,
" the 'argument it. has.been urged by the learned: .

Advocate General -that a contempt of a subordinate
. Court really constitutes a contempt of this Court.+
This question is-by no means free from difficulty. On .
.- the best consideration that I can give to it I have
~ come to the conclusion that it is not ‘posmble to lay.-

‘ *dowh any general rule one way or the other. .. It can-

not be said- that every contempt of a subordinate

~ Court is necessarily a contempt of this Court : nor can

it be said that contempt of a suberdinate Court- can:
never be a contempt of this Court. - In each case it
must be determined as a question of fact having regard’
to'all the circumstances including the nature of the
contempt, the nature of the proceedings with reference
ta which the contempt is committed, the relation of
the subordinate Court to the High Court W1th reference
to 'those™ proceedlncs and its probable eﬂfect upon the
due administration of ]ustlce x

- In ‘the present case we are concerned W1th the -
contempt involved in the publication of the particular

- article in the Shubhodaya at Dharwar, with reference

to proceedings in respect of a charge under section 392,

- Indian Penal Code, in the Court of the First Class
' Magistrate at Dharwar. Tl}é article itself is an attack .
‘on the impartiality and'independence of the Court,

- The proceeding was in respect of -a“ charge triable by’
~a First Class Magistrate.  The charge of robbery is also -

triable by a Court of Session:; but. having regard to
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the descmpbmn of the offences as g1ven in. the petltlon :

- I'should treat these proceedings as a-trial -before - that R
- Eupror .,

~Court on the charge- of robbery. " In: such ‘a, case’in
~case of acquittal, the appeal would lie to this Court;

- and in case of conviction the.:appeal Would ‘lie -to ‘the -
Sessions Court, if the sentence be appealable : and in any

event in case of 'c(')nvictlon this Court would have the

power to revise the - order of the Court in question, and -

the responsibility of this Court would be. co-extensive

with its revisional powers under the Code of Criminal

Procedure.. In thus stating the position, I have not

referred to the other powers of this.Court under the .

- Letters Patent, the exercise* of which can ‘be hardly-
treated as anything more than. remotely possible.

Lookmg at the article it is undoubtedly true that it is .

** primarily directed against. the Magistrate and  not

against this Court: and it is.mnot unlikely.that the:
publisher may not have' been able to realise therl

'possibility of its being treated as a contempt of this

Court. At the same time it is clear.that the attack on- -

the 1mpa,rt1a11ty and independence of the Magmtrate

was made at a time when the proceedlngs were pending :

- and the tendency of such publication is to impede the
.due administration of justice. At the same time
without straining language it is not easy to say “that

" such a contempt constitutes a-contempt of this Court.:. *

Generally speaking, I entirely disapprove of such.

attacks on the impartiality and mdependence of Judges.
whatever their rank and position, particularly when .
~ the proceedings are pending : and I desire to express .
my complete agreement with the observations of 2
Jenking C.J. in Legal Remembrancer v. Matilal Ghose®
at pp. 220- 221 of the report relating to the impropriety.
of making comments,on pending cases or on judges.in
. connection with these cases. Havmg regard to all the

- (1913) 41 Cal 173

»
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clrcumstances bearmg on th1s questlon of fact I am not—_
prepared to differ from the view which my Lord. the
Chief Justice takes that the pubkication of the article
in question constitutes a contempt of  this- Court- ag’
tending to impede the due administration of justice. -

‘This brings me to the ‘last questmn as to whether
the contempt is shown to be of such a character as to’
demand any punishment.- In connection with this
~-point, I think it must be shown that it was probable '
that the publication : would substantially interfere
" with the due administration of justice. All the judges,
~who " decided the: case- of Legal Remembrancer v.
Matzlal Ghose, have emphasised this point and having -
“regard to the nature of this ]urlsdlctmn it must be -
- exercised with reserve and caution. I do not cons1der
it necessary. to elaborate this point in the present case.”
The petition is silent on this point. - While the ‘ten-
dency of a publication may be clear, it may not be easy
to determine its probable effect on the due administra-
tion of justice, which must necessarily depend upon’
the surroundmg circumstances. On the whole, I think, -
it is sufficient to warn the opponent on the ground that
he has commltted contempt of this Court. : -

Before parting with this case I may state that in my
- opinion, such defects as exist atb present in the law
relating to contempts of Courts other than the High
- Court can be removed only by the Leg1slature and that :
it is desirable to remove them. '

. AFTER the above ]udgments were dehveled HIS ’

Lordship the Chief J ustlce, addressmg the respond- :
_ent, spoke as follows R

-~ BALKRISHNA GOVIND KULKARNI ‘
"“You have pubhshed remarks in- your paper on a-

pendmg cr1m1nal trial, whlch cannot be too severely

. (1913 41 Cal. 173.



.;VOL XLVI] B BOMBAY SERIES ‘ 631

in that it was your duty holdmg a pleader s Sanad. to

-aid in the administration of ]ustlce instead of mterfe1- ;

. ing with it.as you have done, at a time when the pubhc

i had aroused considerable ‘interest. Your remarks

were calculated to excite in the minds of the people, .

“not only the impression that -innocent persons were
‘being prosecuted by the- executive authorities and
would not get a fair trial at the hands of a Magistrate
alleged to be under the influence of those anthorities,
but also a general dissatisfaction with ]udlclal ‘deter-.

minations, - so that a danger was created that the |
“peoples’ allegiance to the laws might be fundamentally
shaken and a most fatal and dangerous obstruction . to

the administration of -justice erected. The administra-

tion of justice within this Presidency has been entrusted ’

to us, and we have the powers in execution of the trust.

‘imposed upon us to provide . that such dangers when -

. they arise shall be removed, and in. exerclsmg those
powers we seek not so much to protect oulselves as to
protect the people from the evil’ which will result if
their faith in the authority and justice of our tribunals
be nnpalred Taking into conmderatmn the fact that

in the conflict of the authorities you may. have thought _

yourself beyond the reach of our summary powers, and
your expression of regret, we rest content with discharg-
ing thé Rule, trusting that this may be a warning to
you to remember for the future that a Court of law- ig
immune from any. comment on its proceedmgs until it
has given 1ts demsmn :

Rule discharged. :
. R/R.

';‘condemned Your conduct is all the more dlsgraceful - 1921,

 Bureros .

v.

BALkRISHNA -

- . Govixpo!
* mind was much stirred by existing circumstances, anda - -

. trial, which otherwise would have passed unnoticed as _
. one relating to a. comparatively . 1ns1gmﬁcant charge,‘
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