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= In the present case on the ev1dence the COurts have - 1e2n
_,found that the debtor admitted the claim without fall m
knowledge of his legal rights, and that finding must be - 3,
~ accepted in second appeal as a finding of-faét.. The " Bawku
whole ~question which has -presented dlfﬁculty
to my mind is whether in view of ‘the ad;ustment
~of the claim between the parties the application’
of section 12 of the Dekkhan Agriculturists’ Relief ‘Act
- was not excluded 1n virtue of the prov1s,1ons of
Order XXIII, Rule 3. But on the special facts of
this case, as I have -said, it does not seem to me
. that the application of that section was necessarlly
- excluded. If that section applies it is clear that the
conclusion reached by the lower Courts is really a
conclusion’ " based on the - circumstances and the
evidence in the case Whmh must be aceepted .

Decree conﬁrmed
J.G. R

CIVIL REFERENCE. -
T SRR S P .
Before Sir Nron;zari Macleod K., Ckiei' Juétice, and My, \Justice Shah.
IN RE THE TATA ]NDUSTRIAL BANK LIMITED“ o 711921;\‘
Indzan Tnconte Taz Aot (vir o 1918), section Q—Baanng concern——In Oct?ber‘lﬂ

come tax— Income derived from business— Deduction from assessable income, of T

depreciation in the value of securities held by the bank—*' Profits.”

) A bankihg concern was assessed to income tax on profits amounting
“to Rs. 12,654,130 but claimed to deduct therefrom a sum of Rs. 2,98,000 which
. represented depreciation on securities, arrived at_by comparmg the market
- rates with the valuations in the books of the bank :— :

Held that the deduction clalmed couId not be allowed under sectlon 9 of -
the Indian Income Tax Act, 1918.

® Civil Reference No 12 of 1921
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" The term “ proﬁts in sectlon 9 of the Act nmeans chargeable income and

. .nust be computed from the gross income aftex allowmg for the sums pald
. ‘and deblted -as detailed in sub sectlon 2..

B

THIS Was a reference made by J P, Brander, Chmf

: Revenue Authority, Bombay, under section 51 of the

Indian Tncome Tax Act, 1918. o
The reference Was in, the followmg terms —

“As desired by the Tata Industrial Bank, Ltd I
have the honour -to refer toyour Lordshlps under
section 31 of the Indian Income Tax Act (VII of 1918),
aquestlon of 1nterpretat10n of section 8 of this Act
~which “has: -arisen in the ‘course of the assessment'
a “2. Facts of the case : —The Tata Industrlal Bank ‘
Lmnted has its Head office in Bombay and was assessed }
by the Collector of Income Tax, Bombay, to Incoms
Tax and Super Tax for the year 1920-21 on profits -
amounting to Rs. 12,96,695-3-2 and’ Rs, 20,63,155-14-4"

‘respectively. -On appeal thel Commissioner of Income
Tax, Bombay,- decided to tax the company on

Rs.12,54,130 on account of Income Tax and Rs. 15,97,959
on account of Super Tax. Before the Collector and:

‘Commlssmner the company clalmed out of the above

axable profits, a deduction amounting to Rs. 2,98,000

. alleged to be the amount of depreciation on war bonds:

and securities belonging to the said company. This .
item was not allowed by the said officers on the ground .

~that it was not allowable under section 9 of the Income
Tax Act, under which the taxable profits of the com-:
‘panywere to be calculated. The company has invested

a part of its capital in war bonds and other secumtles

“and :on account of depreciation in the value of these
~ securities, it has written off from its profits the said-
"sum of Rs. 2,98,000 arrived at as.per details given in
-annexure A.. From these details, it will ‘be seen - that

thls 1tem includes (1). Rs. 750 on: account of loss on:



w

:—'VOL‘?XEVIJ : “"BUMBAY SERIES’*’ -+569

sale of certaln shares ; (2) Rs 47 619 on account of loss~ :

. “in exchange on 500 shares of the British Itahan Corpor-
~ation; (3) Rs. 1,500 on account of sale of 5} per cent.

- war bonds by»the Cawnpore Branch and (4) Rs.. 10,300 .
- _on account of Calentta- Trading loss included  under
~ *depreciation’ throuﬂz overszghé as the company now. .
. admits. The ‘balance is on account of depreciation on
securities arrived.at-by. comparing market rates. with -
.~the valuation in the books of the company.. From  the -
depreciation thus arcived at Rs. 7,365 “on account of -
" .appreciation in the value of aé per cent. war bonds, -

--1920, have been deducted. The 0r1g1na1 value of these

war bonds is shown at Rs. 5,44,725, the book value at- .

, Rs o 37 621 and. the market price at Rs 5,44,986.

P.oa 3 Quescwn to be deczded by the HIJh Court: ——For
~ the purpose of Income Tax, the company is carrying on
‘business-and the profits t‘mable are to be ascertained:
a8 laid down in section 9 of thé Income Tax Act. Sub- .

section 2 indicates how the taxable- profits are to ~be
- ascertained. - It states that they are to be-.ascertained

after allowing the deductions mentioned. therein. - The
compary admits that none of the deductions spemﬁc-’ ‘
~ ally mentioned in this sub- section apply to this item .
of Rs. 2, 98,000'and desire your Lordshlps to demde the* ‘

»followmg questions :—" "

S (1) Whether on a true construction of the Indlan '
Income Tax Act; of 1918 and in particular section 9, the. 4
‘only allowances and deductions to be made from the -
" gross income in‘order-to arrive at real assessable profits-
are those mentioned in sub-section 2 of section 9 and
whether the said section 9 prohibits any allowances or. .

* deductions other than those spec1ﬁcally mentloned
‘ therem : :

“ (‘)) Whether ona true construcmon of the said Act‘.' :
. and in particular: section 9, the assessmg officer is not

‘ 19éi3
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entltled in h1s dlscretlon to allow a deducmon Wh1ch

. is proper and necessary to. be made in addition to thosé

specifically enumerated in sub-section 2 in order to;
ascertam the real assessable profits. « L

“ (3) ‘Whether the deductlon of Rs. 2,98,000 (bemg
the amount of- depxecmtlon on war bonds and securities)
out of the gross earnings of the assessee is a deduction
proper and neeessary to be made in order to ascertain

* the real assebsable profits under the said Act, and

“ 4) Whether the Act attaches to the expressmn\

' proﬁts ‘2 meaning different from’ What 1s known as
_ commermal profits, ‘ '

“4. Assection 51 of the Income Tax Act. reqmres thaf

; the Chief Revenue Authomty shall, while referring a-

case to the ngh Court, give his own opinion as regards

~the points at issue, I beg to give my-opinion 1egard1ngv
‘ these issues, in the following paragraphs, L

45, “In section 5 of the Income Tax Aet six classe‘; of
income liable to Income Tax are mentioned. Class avy

“applies to the present ‘case in which ‘income derived

from business’ is being taxed. This section 5 lays
down that tax is to be, levied on these six classes of

.income in the ‘manner thereinafter appearing. The

following six sections, viz., 6 to 11, describe the manner
in which tax is to be levied in the case of each class of-
income referred to in this section 5. Section 9 refers
to ¢income derived from business’ and reading it
with sec,blon_ 5, we must infer that ‘income from busi-
ness’ is to be charged to Income Tax in the manner

: spemﬁed in section 9. This section 9 is -divided into
. two sub-sections. Sub-sectlon (1) says that tax shall

be payable by an assessee under the head . ‘income
‘derived from business’ in respect of the profits-of any
business carried on by him.” Then follows sub-
section (2) which says that the profits to be taxed »“ghall
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: be computed after makmg the foHowmg allowances

N;exhausmve as- the last allowance, viz., No. (IX): 1efer1ed
~ to ‘any expenditure (not being in the nasure of capital *

expenditure) incurred solely for the purpose of earning’

the profits to be taxed.’ The section seems to have
been meant to indicate “an exhaustlve method of cal-
culating the profits liable to be taxed and leaves no
discretion to the assessing officer to. make any other
" allowance beyond. those mentioned in it. If the Leglsl
latire had. intended to leave it to the Collector of
‘Income Tax to make any allowance or deduction what-

ever which. hé thought reasonable, ‘it would have.

bpec1ﬁcally stated so. The question of allowing dis-

“eretion to the Collector seems to have been duly -
- considered and provided for in sub-section (2) (IX).

Any expenditure - which the Collector thinks to‘have
been incurred solely for earning profits and which is
‘not of the nature -of capital expenditure is allowable.
" The ‘allowances’ referred to in sub-section (2) are of
two kinds, viz., (1) those referring to sums paid and (2)
~those referring to .sums debited in respect of deprecia-
‘tion. Discretion has been dehbelately left omnly in

-case of (1) in sub-clause (IX). . There is no mention at .

~ all of depreciation in it and the omission cannot bq.t be
intentional. In the ‘Notes on clauses’ appended to
“the statement of object and reasons published by the

* Imperial Government with the draft Income Tax Bill -

referring to this Act, as regards this section 9 (2)the

- following note has been expressly published :—‘The |

allowances which can be claimed in computing pr ofits
-are specifically stated to prevent the diversity “of
practice which thad occurred in the past.’ (Vide please
page 37, Bombay Income Tax Manual). This leaves
* absolutely no doubt as to -what the intention of Legis-
lature was.  What can be claimed is specifically

L

-

: ‘r;’v':lgzl'.. :
* Theseare 9 in numbe1 and are evidently meant. to be -
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“menfioned... Whatever ‘is-‘not- mentmned cannot be-'

claimed. Thls is the only reasonable 1nf@'ence
«5.A. ‘On behalf of the company, it-has been pointed-

i-out that if the Legislature intended- to make section 9

(2)-exhaustive, they would have used the words ¢ only’

’or no others’ after the words ¢ the following allow- -
‘ances’ in sub-section (2). . I am inclined to think that -
- these - Words ha.ve not been added as there was no

necesswy to do so,- the - meaning being perfectly clear -

;. without them, Sectlon 69-of the. Transfer of Property ’
-Act had been pomted out t0 me as showing that such -

words have been used by the Leglslature whenever it

 was intended to make . a - section exhausmve In the -
‘present case, however, sub-clause (IX) having been put

in, the use of such words seems to have been consnder—_ :

» ed redundant.

' “6 .1t has been further argued on behalf of the com—i ’

* pany that in thls ‘sub-section (2), it is not stated from.
‘which sum allowances to be made are to be deducted
. and so we must infer that we must first ascertain

profits by allowing such preliminary deductions as

* those of the nature of the item .of Rs. 2,98,000 and then -

allow the ded nctions spemﬁcally mentioned .in sub-
section (2). The company in its petition to me states,
‘The item of deduction claimed by_your petitioner was

--not claimed as a deduction specified by the Act, but as’

a deduction necessary to be made as a preliminary to

~ascertaining the . profits . from which the deductions

specifically allowed by the Act are to be made.” I am
respectfully of opinion that this is going too far. - If
the Legislature meant that the Collector should first
ascertain profits as he liked by allowing “whatever -

" deductions he liked and then after doing this, he

should make the deductions specified in sub-section @),

~would-it not have stated so clearly ? Such an intention .
~cannot be left to be inferred from the language usefi in
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\ -

'sub—§ect1on (1) The only reasonable constructlon whxch-,

Te2r.i

‘can be given®tg this section is to- “deduct, out of the —————

gross receipts oF- profits,. ‘the deductions mentioned in
sub-section. (2) and tax the balance. - Deprematwn of,

anykind ‘is never taken into account in a1r1v1ng at

gross proﬁts

Swg, In support of thelr contentlon the company has /‘
quoted before me the following extract from the judg- .

ment of Lord Parker in the ‘case of Usher’s Wiltshire

- Brewery, Limited v. Bruce [1915] Appeal Cases,p 458: =

~ “The better wew however, appeals t6 be that Whele :

Ca deductwn is proper and necessary to be made in -

order to ascertain the balance of profits and gams it
ought to be allowed, notwithstanding anythmg in the -
first rule or in section 159, prov1ded there is no prohi-"

bition against such an_allowance m any - of the sub- _

'sequent rules apphcable to the case.” - r -

"“8. "This case Was undel the Enghsh Income Tax Act
and the ‘provisions of that Act in this connection differ
50 miich from the prov1smns of the Indian Income Tax
Act that this decision can throw but little light on the -

points in dispute. The langtuage used in section 9 of -

the Indian Income Tax Act, differs from’ that used in
the Eoglish Income Tax Act, 1842, 5 & 6 Viet., ¢.’85
and the rules made thereunder (vide Rules quoted on
page Y2 of the Income Tax Manual). The Indian Act

jhentions the allowances ‘which ¢an be claimed. The :

English Act for the most part mentions the allowances
~which cannot be claimed. For the above reasons I
think that as regards issue No. 1, the answer must be in

the affirmative and as fegards issue No. 2, the answer

must be ‘in" the negative. " As regards issué¢ No. 3, my
vopmlon is that as an item of depreciation - the amounb
“of Rs. '9,98,000 t00 cannot be allowed. -

%9, 4 A company may keep the book value of its assets”

‘ab the lowest prwe they mlght reach at any tlme ~This -

- Tara:" |
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BaNg, "
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Inre.”
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may be a wise thmg to do from a. bu'smess pomt of-‘

view. Tt is certainly very Wlse not to distribute any ~

 Fiovstar A; ~profit among “the sharehoiders without providing for

all contingencies, but that has nothing to do with the -
payment of income tax Whlch depends upon the prov1— -
sions of the Income Tax Act alone. The company has
drawn my -attention to the learned expositionof the

+ word “piofits’ by Flétcher Moulton L, J. in In re the

Spanish Prospecting  Company; - Limited, (11171 1

) Chancery, p. 92, to.which I beg to invite your Lord- .
- ships’ attention. 'This judgment; in my opinion, seems ‘

to prove more the case for the Crown than the present
petltloners 'I‘he learned J udge says © profits’ implies-

al comparlson between the state of business at two -

specific. dates usually separated by the interval of e
‘year. The fundamental meaning is the amount of gain .

- made by the business” during fthe year.- This can ohly 2

be ascertamed by ‘comparison of the assets of the bus1-

~ ness at the ‘two .dates. For practical purposes these -
‘assets in oalculatmg profits must be. valued and not

merely enumelated Even if the assets were 1dent1cal :

~at the two periods it would by no means follow that -
‘ there _had been neither gain nor loss, because the
* market value, the value in exchange of these assets;‘_‘
.might have altered greatly in the meanwhile. A stock

of fa»hwnable goods is worth much more than the )
same stock when the fashion has chanaed ~And to 2,

-~ less .degree but no less certainly the same cons1de1a-

tions-must apply to buildings, plant and other ﬁxed .

_ assets used in the business, because one form of busi-

ness risk against which business gains must protect .

‘the trader is the varying of the fixed assets used in the
‘business. A depreciation in value, whether from -

physical or commercial causes which affects’ ‘their -

realisable value is in truth a business loss. “We Start
.'therefore with thlS fundamental deﬁnmon of ploﬁts
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namely if the’ tatal assets of business at the two dates . 1921,
be compared, the increase which they show at the later - TAT; -
date as compared Wlth the earlier date (due allowance  InpusraiaL
of course being made up for any capltal introduction L?m‘;;
into or taken out of the business. in the meanwhﬂe) s Inge, .
represents. in strictness the profits of the - business ‘
during the ‘period in question. What the learned

Judge meant was clearly that to-ascertain the profits'of

a concern for any particular year, we must take the-

-market value of the total assets (including fixed capital,
circulating capital and stock-in- trade) at the beginning

and end of the yeal and the difference between the two

valuations would represent profit or loss for the period. '

The profit thus arrived at would be the net profit and

not gross profit from Wlnch furthel deductions are to

be made. This is the correct method of ascertaining

profits according .to this learned Judge, but he says

‘that in practice there are various departures from-this

method to suit particular concerns As regards as-
certamment of profits for 1ncome tax” purposes he ex-

pressly adds, ¢ But though there is a wide field for -
variation of practice in these estlmatlons of profitin -

the domestic documents of a firm or a company, tlns

liberty ceases at once when - rights of third persons
intervene. For instance, the revenue has a right to a

certain percentage of the profits of a company by way

of income tax. The actual profit and loss accounts of

*the company do not in any way bind the Crown in

arriving at the tax to be paid.” A-company may wisely

write off liberally under the head of depreciation, but

they will be only allowed to deduct the sum represent-

ing actual depreciation for the. purpose of calculating

the profits for income tax’ If we are to follow this
1udgment clearly we must restrict ourselves to the
provisions of the Income Tax Act to arrive ab tax#ble

profits and allow no depreeiation other than allowable
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ﬁiﬂer it. . Under sectlon 9 (2) (VI) of the Income Tax

* Act. the depreciation is allowable only in respect of

* Buildings, machmery or plant’ and nothing  else.

>sect10n (2) (VI) and so cannot be allowed.’

o 10 In this connectlon attention is 1nv1ted to pma 3‘ -

. above and annexure A g1v1ng detalls as to how thlsf',
“sum of Rs. 2,98, 000 i$ arrived at. If this company. -

- habitually uses a part of its resources in'the ‘purchase -

of secur1t1es or shares with a view to obtaining a'profit,-

it can be. said to.be carrying on a trade in securities for .
_the sake of “obtaining proﬁt therefrom and . allowed to.

value its securities at the close of each year at cost or .

- malket price Whlchever be. the lower, to arrive at the -

~ profit earned from ‘this part of its business. The -
. ‘sécurities in this case Wlll be treated as stock-in-trade
" and allowed to be valued at cost or market price. . This

 will take account of both depxeclatmn and appreclatlon :

Cing values

« Appwcumon over book values up to cost pnce wﬂlj
be in this case treated as part of taxable profit. At the .
time the appedl was heard before the Commissioner, it
was stated on behalf of the _company that it intended to
Wnte ‘down its ‘securities to the lowest market 1ates ’
reached at any time and to keep their values at these?
rates without taking into account any subsequent rise

~in pmce until the securities were actually sold off. As

regards this reference to the High Court, howevel, the

o company s Solicitors state as under =

©: ‘Our clients submit that they are entitled to debm )

_to profit and loss account for the purpose of ascertaining

profits upon which income tax is payable the difference.

between (1) the cost of securities purchased during the

perlod of acconnts or the value at the date “of the com-

) mencement of the account and
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¢ (2) the reahsable value at the date of the: close of the 1921 :

[account L
g 4 Tarak -

‘ 5‘ ‘If the vvhole account’ shows a deprematlon such TNDUSTM,AL*A
- BANE, -
~depre01at10n is taken mto account in arriving at the net  LuTED, -
- profits. “We_are to ‘submit that the question as to - Inrer
}Whether appreclatlon of the . securxtles would have to
be brought into account is purely academic. at the
present stage as no such contmgency has arisen and
any decision of the Gourt thereon Would neoessarlly

~be obzter dzcta

o Arguments based - on such. an assumptlon may be
‘relevant at the hearing, but we do not think that the
- Qourt can be asked to decide a quesuon Whlch has not
arisen.’ - . -
“The whole case for. the Crov‘vn 'is that‘ it‘ ’ohe c‘om- ‘

pany proves that it habitually invests a part of its
- resources in shares and securjties with a view to earn
a profit by their saIe, it.can be allowed to valué its
securities at the end of each accounting period at cost or
market price. Whlchever be the lower as if they were its
"stock-in-trade. This will make due allowance ‘for any. -
‘depreciation in the valueé of its holdings but will at the
same time take into account appreciations too up to cost
price. If the company is 1ot prepared to prove that a
part of its business _consists of earning profits by
investing its money in shares and securities and to
value them at the close of each year at cost or market
price whichever be the lower it will not be entitled to
any deduction on account of depleclamon Securities
are not like machinery or' buildings which depreciate
‘with use and become in course of time valueless. They
. will depreciate and appreciate according to the state of.
the money market and the demand for them.

- «11. The company argues that the securities fo1m—
part. not of its ‘ﬁxed capital’ but 1ts ‘cuculabmg
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' caplta] ’ that as stated in Buckley on Cos. ‘at page 653
circulating capital means “property acquired or pur-.

chased with a view to resale ata 'profit’ and ‘fixed

capital’ means ‘property acquired and intended for

retention and employment with a view to profit’ and

that although the law may be in sonie state of uncer-
tainty as to whether a company may pay d1v1dends"_
‘without makmg good a loss to its fixed capital, there -
- is no room for doubt that the law i is that a company is
prohlblted_ from paying dividends until it has made
 good any loss which .may have accrued to its circulating .
capital. As regards.this argument it can be very -
- easily met.- As stated by Lord Justice Fletcher Moulton .

in his ]udgment quoted above for the Income Tax pur- -

~ poses we have to follow the provisions of the’ Income -
" Tax Act and not the Company’s Act or any other Act.™®

Besides the attitude taken up by the company in claim-

ing only depreciation as.such without agreeing to take
into account appreciation is clearly unreasonable. It'ﬁ
“would be quite unfair to public revenue to make an
_ allowance for losses which may .after all prove to be
- wholly imaginary. Securities which may deprecmte i
- this year to the extent of 3 lakhs may appreciate next -
year to the extent of 5 lakhs. To revalue them only

S F

when they depreciate and not when i;hey_»appreciate is :

clearly a one-sided action which is not contemplated at

all'in the method of calculation of profit as laid by the -’

learned’ Judge Fletcher Moulton on'whose judgment

‘the company itself relies. This Judge lays down that -

{o ascertain profits, all the assets must be valued at the -

market ‘value at the beginning and end of the _year of

accounts. The position taken up by the Crown is very -

reasonable. The company may, as'stated.above, agree to .
. be treated as dealer in shares and seéurities -and value .
the stock of these held by it -every year at cost or
- market price whichever be the lower, thus getting full
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'advantage of all deprecmhon below cost and ta.kmg 1n- | '

.to account all appreclatmns up to cost, Value
%19, Forall these reasons I am clearly of opinion that

as regards the item of Rs. 2,98,000 on the understanding

‘that the company is a dealer in shares and securities,
it can be allowed to value its stock of these at cost or
market price whichever be the lower and any loss or
profit worked out thus taken into account As af item

of depreciation pure and s1mp1e the above sum cannot :

“be allowed.
“13. As regarfis the 4th questlon I would say that I
\_agree with the learned Judge whose judgment is

.quoted in para. 9 and say that for the purpose of Income ‘

Tax ‘profit’ is what is arrived.at after making from
:the gross profit orreceipts the deduction mentloned in
sectlon 9 (2) of the Act ”

The reference was heard

" B. J. Desai, 1nstructed_ by Messrs. Wadia, Gandhy &

'Co., for the Tata Industrial Bank :—Under the Indian -

Income Tax Act the tax is levied in respect of profits

~of a business: such profits are computed after making -
allowangces enumerated in section 9 of the ;Acﬁ.‘ The -

term “proﬁts” is not deﬁned in the Act.

[MAcLEOD, C. J~—The word “profits” would: ordl-‘

narily mean trade profits of the year.]

" When the word .“proﬁts ” i3 not otherwise defined

“eitheér by the contract of the parties or by the Legisla-
ture, it would meah the gross income less depreciation : -

see, In re Spanish Prospecting Company, Limited™
“and Verner.v., General and, C’ommercml Investment
Trust®. ‘
In the Enghsh Income Tax. Act 1842 (5&6 Viet.,
“c. 35), ,the Legislature 1nd1cates what allowances should
' m [1911]10h 92. . ® [1894]2 Ch. 239,

1991,
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not ‘be made in estlmatmg proﬁts (see. Schedules 0 and
D): Whereas, in the Indian Income Tax Act (VII]
0f1918), section 9, the Legmlature provides for the allow-:
ances that should be made in arriving at profits. ’I_‘he'
enumeration of allowancesin section 9 is by no meahs.
exbausmve What is intended by the Legislature is-
that in all cases, the. statutory allowances should be.

- compulsorily made’; but that leaves quite untouched

all reasonable allowances that can and must be made
according to the exigencies of each case at the discre-
tion of the  deciding authority: -Usher’s Wiltshire

. Brewery, Limited v.. Bruce®, Where the Legislature-

means to make any enumeration exhaustive it uses the-

‘expression “in the following cases and in no others”
~(see section 69 of the Transfer of Property Act, 1882).-
 The exceptions enumerated in section 9 of the Act are:

. general to everybusiness: theyare, therefore, enumerated

as obligatory deductions. Beyond these, there still re-"

~ mains a diseretion to make certain deduc’mons pecuhar .

to each business ; and.- this dlscretlon is preser_ved_ﬁ

- inviolate,

Under sub-sectlon 2 of sectlon 9 of the Tndian Income

" Tax Act, we have not got the first factor from which

the allowances are to be made. That first factor is no-
where defined in the Act. It is, therefore, permissible’
to make a 1arge number of deductlons peculiar to each

} trade.

 Bahaduryi, 'acting Advocate Geheral, with J. C.
Bowen, Government Solicitor, for the Crown:—There
are sufficient indications in the Indian Income Tax
Act, 1918, to show from what ifem the deductions

- enumerated in section 9 (2) are to be made. The Chapter

in which section 9 occurs is headed * Taxable income”.

" Section 3 starts with ¢ “all income from whatever source

1t is derived ”: section 5 enumerates the different classes;_
M [1915] A. C. 433 atp 458.°
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v ‘of income which are taxable, and class 4 "mentions
“jncome derived from business”.’ Section 9 also starts :
with ““income derived from’ busmess ”; and it goes on -

_ to provide how profits are to be ascertained from

. income. The word “profits” in England means ¢om-"

" mercial profits: see Mersey-Docks and Harbour Board
v, Lucas®. .Commercial profits- mean the same thing

as gross profits, which are’ arrlved at by deducting .

. ‘expenses from income.. . . - . oo

Ordinarily, the Collector has ﬁrst of all to ascertain
income; and then to .ascertain profits by maklng
deductions under the nine heads from such income.

Clause 6 of sub-section 2 of section 9 refers to depreciaz

“tions, but such depreciation is confined to “ buildings, -

machinery or plant”, There is also a similar provision

in section 56 of the Gonsohdated Income Tax Act (8 & 9

Geo. V, -c. 40).

The scheme of the Enghsh Income Tax Act is g1ven -

" at p-lxxi of Dowell s Income Tax Act (8th Edn. )
L C. A V.

MACLEOD, - _C. J.—This is a 1efei'ence by the Chief

- Révenue Authorlty, Bombay, under section 51 of the
Indian Income Tax Act, with regard to the 1nterpreba-
tion of section 9 of ‘the Act.

. The Tata Industrial Bank Was assessed by the
Collector of Income Tax for the year 1920-21 on profits

“amounting to nearly thirteen lakhs. I omit all mention -
of super-tax as unnecessary. On appeal to the Commis-
sioner a slight reduction was made, but before both

_authorities an important question was raised Dby the

- Bank since they claimed to deduct from the taxable -

profits a sum of Rs. 2,98,000 said. to be the amount of

| depreciation on war bonds and securities belonging to

® (1881) 51 L. J. Q. B. 114 at p.116 ; (1883) 8 App. Css. §91 atp. 912, °

1921:

T Tata
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the Bank, arrived at by comparmg the market rates :

with the .valuatlons in the Books ‘of the, Bank. This -
“deduction was not allowed on the ground that the only

allowances and deductions to be. made from the gross”

. income in order to arrive at real assessable profits were

those mentloned in sub—sectlon 2 of section 9.
The following questions were referred to the I—I1gh

.Court for decision :— - : . S

&) Whethet on a true constructxon of the Indian Income Tax Act of 1918
and in. partxcular section 9, the only allowances and deductions to be made
from’ the. gross income in order fo atrive at real assessable proﬁts are thoge

‘mentioned i in sub-section 2 of section 9 and whether the said sectlon 9

prohibits any allowances or deductlons other than those spemﬁcally mentxoned
therem . k A = v

(2) Whether on a- true const'ructloﬁ of ‘the sald' Act and in partlcixler

section 9, the assessing officer is not entitled in his discrstion” to allow a
.deduction which is proper ‘and necessary -to be made in addition to those
‘specifically enumerated in sub-section 2 in order to ascertain the real assess-

able profits. - . » ) ‘ . .
(3) Whether the deductlon of . Rs 298,000 (being “the amotnt of

a9sessee is a deduction proper and necessary to be made in order to ascertam
the real assessable profits under the said Act, and

(4) Whether the Act attacheq to the expression “proﬁts ” ameanmg ,

different-from what is known as commercml profits,

Section 5 of the Act mcludes among the classes of
income which shall be chargeable to Income Tax
“Income derived from business.”

- Under section 9 (1).the Tax shall be payable by an
assessee under the head “Income derived from

business > in respect of the profits of any business

-~

carried on by ‘him,

Under section 9 (2) such proﬁts shall be computed
after making the followmg allowances in “respect of

" snms paid or in the case of depreciation debited.

Ttems I to V, VIII and IX are items of actual expen-

v

) deprematwn on, war bonds and securities) out of the gross earnings of the -

“

~ diture, item VII deals with the case of machinery sold
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at a less price than the cost less deprecmtmn 1tem VI
" deals with the deprecmtwn of machmery, plant and
bulldmgs. ' :

1t would appeal therefore ‘that W1th regard to assets
“owned by the assessee other than machinery, plant and
bmldmgs a debit for depreciation is not allowed.

The difficulty in the case arises from the fact that
various meanings can be ascribed to the word ‘profits.’

The petitioners have relfed on the definition of - »

« profits ” as laid down in In re Spanish Prospecting )
“Oompany, Limiled®. The claimaunts agreed to serve
the company at a fixed salary which they were not to be
entitled to draw except out of profits (if any) arising .
from the business of the company. The company.went
into voluntary liquidation. After all the creditors
except the claimants were paid and all the capital
subscribed was paid to the share-holders, there,
‘remained a surplus in the hands of the liquidators
which the claimants contended should be treated as
profits within the terms of their agteement Two

_contributories took out a summons asking for a declara-

tion that the claimants were not entifled to prove in
respect of the surplus on the ground that profits should.
be restricted to profits reahzed by the company as a
going concern.

Fletcher Mo_ulton L. J. said +—-

* The word * profits’ has in iy opinion a well defined legal meaning,
and this meaning coincides with the fundamental conception of profits
in general parlance, although in mercantile ;Shraseology the word may at
times bear meanings indicated by ~the . special context which deviate
in some respects from this fundamental signification.  * Profits’ implies-
‘comparison between ‘the state of a business at two specific dates usually
separated by an interval of a year. The fundamental meaning is the
amount of gain made by the business during the year. This can only be
'ascertamed by a comparison of the assets of the.business at the two dates,
For practxcal purposes these assets in calcuhtmg profits must be \alued and

O] [1911] 1 Ch, 92 at p, 98

1921
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not mere]y enumerated N .A depxematmn in value, whether from physwal
or commerual causes, whlch affects their realizable value is in truth a business
1088, envarens But though there is a wide field - for variation of practme in- these.

“estimations of profit in the domestic documents of a firm or a ‘company, this
~ liberty ceases at once when the ng‘ats of third persons intervene. For
- instance, the revenue has a right to a certain percentage of the proﬁtsv of a

company by way (of incbm‘e tax. The actual profit and loes accounts of the
company do not in any way bind the Crown in amvmg at the tax to be .

No doubt in the balance sheet of a business ‘the

‘excess of assets over 11ab1ht1es or vice versa is represent--’

ed by a credlt or debit to the profit.and logs account,

'soas to make the totals even. There is not much '(
-difficulty in calculatmg the liabilities, the value of the

‘balance sheeb depends on-the correct valuation of the -
assets. Tt is the reckless or over-sanguine valuatmn

_ of assets which is the precursor of ruin.. Now if it had

been intended by the Act that the profits for any parti-
cularyear should be calculated by the gain in the -
excess of assets over liabilities during that period
nothing-would have-been easier than to give expression

* to that intention. But on the one hand, difficulties

would arise in the case of every assessment in ascer-

“taining-that the assessee had made a fair valuation of -

‘his- assets, while, on the other? the. assessee would be
taxed on every appreciation in the market value of his
assets, and that is certainly not the object of an Income

 Tax Act. It must be remembered that the word ‘ profit* -

is only used for explamlng the method by which tax-
able income is t0 be computed. I am, therefore, clearly.
of opinion that we are not concerned with the legal
definition of ‘ profits’ as laid down by Moulton L. J.in

. the case above clted

As the"learnea Lord Justice po_ints out, a firm-or a

“company has a wide field for variation in practice in
- its estimation of its profits but that liberty ceases
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manner in which the taxable amount is to be calcu-

-lated.. The income of a business may be defined as the-
gross earnings either actually received or properly

considered as if they had been. received, after deduct-
ing all ordinary expenses incurred in - the earning.

These expenses must come under one of the items I to
V, VIIT and IX of section 9 (2). When the questions -

arise how the income is to be disposed of, the distine-
tion between income and ‘profits as legally defined

“above will be clearly seen, and profits ‘may be fairly
accurately described as that amount which can be

taken out of the business for dividends or private

expenses. witout impairing its efficiency. ~ Of course
out of that amount somethlng may stlll be left in the ,
business by way- of reserve but it is not disputed that, ~

any sum credited to reserve is liable to be taxed.” It

may also be as well to note that we are not concerned -

with the case of a Lusiness which deals in stocks. and
shares, 1ooking solely for its income to the gains made

by buying and selling, for it seems to be admitted that
then anticipated. losses may be deducted. We have,

- ‘been referred to the couespondlng p10v1s1ons of the
Tinglish Income Tax Act but it would appear that the

 Indian Legislature has dehbelately refrained from'

adopting those provisions, and instead of detallmg
allowances which cannot be deducted mentions speci-
fically. those which can. At the same timeno English
case has been cited tous in which a deduction for depre-
ciation such as is now claimed has been allowed. In
the Rules applicable to cases I and 11 of Schedule D' of
‘the Tncome Tax Act, 8 & 9Geo. V, ¢..5 the only Rule ,
which deals with depreciation is Rule 6 in which a
‘deduction for depreciation of machinery and plant can
be allowed from the profits or gain of a trade. . . -
ILR7—8 -~ :

;;when the" nghts of a thlrd party mtelvene And in -
the case of Income Tax the Legislature pzescmbes the
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Apart fmm that- the only deductions which would
be allowed if not proh1b1ted would be expenses incup-"
red solely for. the purpose of earning the profits, and
any other debits for depreciation would not come
within this category. It seems to me, therefore, that in
construing sections 5 and 9 of the Act, chargeable in-

come is synonymous with profits and section 9 (2)
prescmbes how those ‘profits are to be ascertained. "
From the gross income only certain debits for depre-
c1at1on are to be allowed and this debit asked for by the}
Bank not bemg mentioned therein cannot be allowed.

-1 think this was the obvious intention of the Legis-

: 1ature since, while deprecidtion of - machlnery, plautA
" and buildings can easily be calculated as provided in

the Act, it would be a -very different matter to have
to enter into such calculations with regard to assets"

‘other than these. -But this much is clear that if the

profits of a business -are to be calculated according to
the legal definition of profits, that method of calcula-

_tion must be continued from year to year, and an

assessee would not be allowed to write down his assets

. ina year when market values had declined without
- writing them np when values had increased.

I .would answer the questions pmpounded in the’
reference as follows:—

\‘J

1. Profits in section 9 of the' Ac'c' mean chargeable

‘income and must be computed from the grossincome
‘after allowing for the sums paid and deblted as det'ul- )

ed_ in sub-sectlon (2)

‘The assessmg officer is not entitled to allow any
deductlon for sums paid or, debited other than those

"ploperly paid and deb1ted as detailed in sub- sect1on (2)

3. - No. o ~ - .
- “ Profits” 111 the Act means chargeable mcome
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The Bank Wlll have to pay the costs of- the 1efe1ence

. .SHAH, J:—On this reference the poswlon appeaxrs to me
to be:simple and clear, though on account of the way

in which the questlons have been founulated it has =

become. unnecessamly difficult. - On the interpretation
of section 9, it seems to me to be.clear that the tax under

T oaser

TAYA ©-

~ InpUsTRIAL
Banxg, -
Limivep, -
Inve

. the head “income derived from ‘business” ig  payable in
respect of the profits of the business carried on by the

assessee. - The meaning of the word “profits” is not
defined : but I agree with the learned Chief Justice on
this point in holding that it is the grosé income of the.
business. Even then- it may be open to the asgessing
authority to take into consideration the nature of the

business and the losses, if any, in detelmmmg the -

profits or the gross income of the business. The section
does not make any provision as to how the profits are
to be determined. But it seems to me that where a
deduction is proper and necessaly to be made in order
to asce1 tain the “profits” or gross income of any busi-
“ness, the assessing authouty may -allow it in his
discretion. : -7

The sectlon howevel, malkes provision for makmg
allowances in respect of certain sums paid or in the
.case of deplecmtlon debited by the company or the
individual concelned They are stated in section 9,
sub-section (2) and it is clear that those are the only
allowances which the party could claim as of right.
The Collector is not bound to make any other allow-
ances in favour of the party, nor is the party entitled

thereto as of right. In the present case the deple-«

ciation claimed by the company is not covered by any
clause of section 9 (2) and cannot be allowed as such.
This position: is not seriously . contested before us on
behalf of the company. - But it is urged that as an item
of Toss it is open to the Collector to allow it in calculat~

ing the profits or the -gross income of the business .

L
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1921. duung the year in questmn As stated in the lettgr )
Cp _of reference, the attitude taken up by the com]
Ixovereisi, before the Revenue Authorities was to claim only dep b

e

Lﬁf;ﬂib ciation ag such’ without agreeing to take into account -
IMITED,
"I re.. appleclatlon, if any_ As regards this point the posi-.

tion for the Crown has been very  fairly andin my
opinion correctly stated by the Chief Revenue Autho-. -
rity in. para. 12 of the reference. This reference must,
therefore, be dealt with on - the footing that the
deduction claimed by the company. is in respect of
depreciation as such and not as anitem of loss or gain"
- in the business during the year. This will prejudice:
neither the right_.of the company to claim, nor the
- power of the Revenue Authorities to make, due allow-.
ance for any loss or gain in virtue of depreciation or.
app_rematlon of the various securities in.the course of
~and . as part of the business in determining the amount. -
“of the profits or gross income of. that business, ‘if the:.
~ facts essential for making such allowance are estab--
11shed Tbi is not easy, in my opinion, to formulate cate-.
. gorical replies to the questions some of which are.
general. Treating the referencé, however, ‘as limited
to the claim made before the Revenue Authorities for
depreciation as such, I concur in the answers proposed
by my Lord the Chief Justice to the questions raised
“in this reference as also in the orde1 as to costs N

. ON the 4th November 1921, the Bank’s attomeyj .
having moved to have fixed the scale on whicl costs:
should be taxed, the Court passed the following order: -

‘MA'CLEOD', C. J.:—TFollowing our decision in In re
- Aurangabad Mills, Limited ™. the costs will be taxed as-
on the Original Side. But in order to avoid any ques-',
tion being raiged in-future. whether the Court has
3ur1sd1ct10n in refelences of this nature to direct costs |

@) (1921) 45 Bom. 1286
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to be taxed on the Original Side scale, it will be adv1s- ©o1e21.
able to consider whether a Rulé should be framed — .
under the Bombay Pleaders’ Act, X VII of 12, Inara .
' ' BAFK,
Answers accordmgly Lumrren,
Inre.
" R.R.
ORIGINAL-CIVIL.
Before Sir Norman Macleod, K., C'Inej Justice,
HA\'IF MAULABAKSH (PLAXNTIFF)’U KULSAM AND ANOTHEB (DEFEND- 1921
o " . ) . ‘
sy ’ : ’ * Qctober 8.

.FCz'vil Procedure Code (Act V of 1908), Order XXV, Rule 1-—Sécun'ty Jor’
costs— Plaintiff residing out of British India and not possessing immoveable
property within British India—Temporary residence in British India for
the purpose of Court proceedings, whether sufficient to dispense with secuh’ty

The plaintiff who was a resident of Fatepur Sikur outside British India
arrived in Bombay in January 1921 for the purpose of filing a criminal .
complaint against A for enticing away his wife, K, The magistrate having
expréssed -an opinion in the course of the criminal proceedings that the
plaintiff should obtain a declaration of the Civil Court as regards his mamgge
with X, the plaintiff who had all along remained in Bombay filed a smt in -
July 1921 against A and K for such a declaration.

)

Held, on a summons taken out by the defendants, that the plaintiff was
bound to give security for their costs under Order XXV Rule’ 1, inasmuch as
hé had been staying in Bombay only for the purpose of taking proceedings
to get his wife back, and that did not constitute such residence as would enable
him to escape. the apphcatlon of the rule .

CHAMBER Summons for security for Costs under
Order XXV, Rule 1, of the Civil Procedure Code. -

The plaintiff, Hanif, and the defendants/ Kulsam and :
~ Alladin, were Sunni Mahomedans of Fatepur Sikur,
. Native State. . :

’

: #Q, C. J. Suit No. 3083 of 1921..
ILR S - ’
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