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Hindu Law-—-Adoptwn—-—Conwetmce to ‘inherit prapert y qf aa’optwe matlzer 3

‘ancestors— Validity of adoption aﬁ‘ectmg devolution of estate inherited. by
- widow as gotraja sapinda—Succession—Atma Bandhus——Sons daughter’s
-son—Sister's daughter—=Sister’s son’s son—Determzmtwe test of kezrslnp-—

- Propinquity Y- i

:An adoptod son- takes the place of a natuxal bora son completely and is. -

-

' competent to mherxt the property of his adoptlve mothex s ancestors

Kali Ixumul Mozoomdar V. Uma SkunLur Moztmﬂ) rehed on,

- The rankmg of atma bandhus dlscussed -and the relative posxtlons of son’s

* daughter's son, sxster s daughter, and s1ster S son s son con:ndered

: Per SHAH, Jouedt may be: that Whele the adoption: has. the effect of
dlvestmg any estate vested ina tlmd person it might not be- -valid; but. it
" "does not follow that where it has no such effect the adoption is necessarlly

valideeoss In the present case the daughtel-m law succecded as a gotraja
, sapmda of the last male ‘owner in the absence of any nearer, heir. . It is clear

.~ that she could mot adopt to her hasband so as ‘to affect the devolutxon of the' '

‘estate inherited by her as a gotraja sapmda " N

“The only test to determine heirship [among atma bandhus] is propiuquity
to the propositus..eeceees  The difficulty arises in the application of the test of
propinquity.......The test of religious efficacy or the right to offer oblations is

.. regulated by somewhat different considerations, and it does not necessarily

afford any safe guide or nsefal assistance in,determining the nearness of blood
relationship in the case of distant relptions.” :

i think, .’ho‘yvever, that in the case of bandhus equally removed from the

propositus one in the direct line of descent should be preferred to one in a

-# First Appeals Nos. 56 and 67 of 1919..
1) (1883) L. R. 10 . A. 138.

*




%2 INDIAN LAW REPORTS. [VOL. XLVE

i *"‘{?1 " collateral line. I do; not desire to generahse beyond the stnct requlrements of

% .- thiscase, but the son’s daughter’s son can be preferred as _being a nearer :
;D?‘r L *?R\A“‘ bandhu to the sister’s daughter, though they are both equally removed from
HIMRAOG -
D gl ~ the propositas.” - :

| (FANGABAL.

‘ “Au regards tlie ... question about ranking all female bandhus after the male
bandhus it seems to me that the two decisions of this Court already referred fo
[sc. Balkr ishna v. Ramkrishna®) and Girimallappa Channappa . EKenchava® ]’
proceed upon a somewhat incomplete realization of the position of the female
bandhus in Bombay Presidency, and do not give that effect to” ‘the test of
propinguity which alone is determinative of the right to inherit in the case of
distant blood relations.ss.iveessersiesss do not say that there is no preference ¢ of .

_males over females at all in determining the rights of the bandhus. The
extent of the preference is not easy to define...Speaking with some diffidence
T ona point of this difficulty, ‘I think that, except in- the two recent rulings, v
the preference has so far never been stated in this Presidency to go beyond
this, - that among - bandhus of,the same class and of the same degree of
- nearness to the propositus in the same branch the males are preferred to the
~ females ; for instance, in the case of sister’s son and sister’s daughter the son .
would be preferred to'the daughter. But’ whether it is proper. to go beyoud
"~ _thatisa pomt th(_h in my opmton, 1equues consideration.” . ‘

. FIRST eppeals agamst the demsmn of H.V. Chmmul—f‘
-gund, First Olass Subordmate J udge at Dharwar.

The facts matemal for the purposes of thls report are
fully stated in the ]udgment of Shah J.

Nillcant Atmamm for the appellant !

a&'

Coyajee Wlth R. A. Jahay dear for respondent No. 1
: mF A 56 0f1919 . .

C’o Jajee Wlth R A Jahagwdar for the appellant
NTZk‘Ctnt Atmaram for respondent No ] _

G Desm, for respondent No. 2 in F. A. 67 of 1919 _
SHAH J. ::—Several questmns of’ fact ‘and law arise in

' these appeals.

- ®) (1920) 45 Bom. 353. . @ (1920) 45 Bom. 768. -
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 The followmg genealoglcal table mdlcates the re- - ‘1’921.
1at1onsh1p of the parties subject of course to theu‘ N
- contentwns asto certain facts :— . - o \D%T};;TR*;?{/
e o = Hanmant R A R i
T I AT ‘ L GANGABAI.'H
- Kristawa, - ’ Venkaji - Balawa -
( dau'ghter >y |« S(l)n) ERRI ¢ dauglhter )
: - | I Bhimrao= Venkawa Keshav dhas g
Ramchandra Knshtapa Venkava., Gangawa (son) - .~ Hanmant
: - -(plff) | ’
Gurunath . ° ot Jivawa=Ishwar . )
° (adopted son) o S, ‘(davghter) - . ‘
. deft. No. 4 : o ) Nilkant
o s v - (adopted son)
deft. No. 3

] ] | Hanmang'
Lingo - Gurunath  Jivaji (adopted-som)
S (given in, deft. No 2.,
adoptlon)

Gangawa, Who clalms bo be the daughter of Kmstawa,
'is the plamtﬂf in thls case. ! ot

Defendant No. 1, Dattatlaya not shown in the above
t‘lble, claims to have been adopted by Venkawa the -
-~ widow of Bhimrao. ‘Defendant No. 2 claims to be the
adopted son of Jivawa, the daughter of Bhlmrao

. Defendant No. 3 is the adopted glandson of Bfmlax%m .

" Defendant No. 4 is the adopted son of Ramchandla ‘
- son of Kmstawa ‘ :

The last male owner of the plopelby in suit was
‘Venkaji. 'Bhimrao, son of Venkaji, predeceased Venkaji
leaving a widow Venkawa, and a daughter Jivawa. '
He died in union with Venkaji. Venkaji died in 1880, -

“and his widowed daughter-in-law Venkawa got the
property ; whether she got it as an heir.or under the

" will said to have been made by Venkaji in her favour -
is a matter to be. considered. Venkawa died on the

- 26th December 1907. ‘ |
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1921 The-present suit was filed by Gangawa to 1ecove1"ﬁ
,::D'* - ,T’-RAYA possessmn of the- property mentioned in the plamtj

T Bamgao - With mesné profits. -She claimed to be the heir of
G“\&gk BAL ' ‘Venka}l as his sister’s daughter. She claimed on the »
‘ ‘ footing that Venkaji was the last male owner and that
~ the inheritance was to be traced to him. She alleged’
that the adoption of defendant No. 1-did not take place
.« in fact and that even if it took place it was invalid ; that
. defendant No. 2 was not adopted by Jivawa; that he had

no title to the property, which was said to have been -
- wrongfully retained by him, and that defendants Nos. 3"
-and 4, who clalmed to be entltled to the prope1 ty,: had
no title to it. ¢

Defendant No 1 contended that he was vahdly
adopted by Venkawa, that the plaintiff was not the:
_ daughter of Venkaps 31ste1 Kristawa as. alleged by
her and that in any dase” defendants Nos, 2, 3 and 4

- were nearer heirs to Venkaji than the plaintiff and that

, ,as.he had settled with them he was entitled to retain
the property as against the plaintiff. He further.
_contended that certain property was the property of
- Venkawa and that at least so far as that proper ty was
concerned the plaintiff had no right to it. _ PR

Defendant No. 2 claimed to be the nearest heir- of
Venka;u as well as of Venkawa as the adopted son. of
leawa and maintained that he was entitled to the
“whole property.. He repudiated the settlement refeued

to by defendant No. 1. . .

Defendant No. 3 claimed to ‘be a nearer he1r as the,
sister’s son’s son than the plaintiff and . repudmted the
settlement relied upon by defendant No. 1. :

Defendant No. 4 clalmed to be a mnearer heir than
the plaintiff on the same ground as defendant-No. 3
‘but admitted having relinquished his rights in favour
of defendant ‘No. 1 and conceded that the defendant
No..1 was the real owner of the pro perty. - -
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The tmal Court held that the plamtlﬁ was the 29t
daughter of Kristawa, sister of Venkap that the adop- m
tion of defendant No. 2 by leawa wasg proved, that the  Bmupao -
adoption. of defendant No. 1 by Venkawa was nelthel (}‘Axc;iisgi?‘
proved nor valid, that the will ‘of Venkaji set up by -
defendant No. 1 was not proved that the plalntlﬁ was
a nearer heir than defendants Nos. 3 and 4 and. that
_ the plaintiff and defendant No.2 were equally removed

from the last male holder and that therefore they were™

equally entitled to the property: Accordingly a decree
"for partition was passed in favour of the plaintiff. As
‘1ega1ds the land which was alleged to have been
acquired by Venkawa on her own account, it was found
that-it was not shown to be her Stridhan, and it was
held that in any case the p10pe1 ty would go to the
plaintiff and’ defendant No. 2. .

Both the plaintiff and defendant No 1 have preferr ed

sepwrateappeals to this Court : and practically all the.
points which were contested in the lower Gourt arise
f01 our decision hele -

It Wlll be convenlent to deal Wlth the. queqmons of

fact first.» [ On a consideration of the evidence the
learned Judge came to- the followmg concluswns _
agreeing with the 1ower Court :—

(i) that the plalntﬁ was the daughter of Venka;u S
sister, Kristawa ; -

(z’i) that defendant No. 2 was the adopted son of -
Ishwar and Jiwava ; ' :

(m) that the W111 of -V enkap, relied on by’ defend-
ant No. 1, was not proved, and that Venkawa must be
taken to have inherited the estaté of her father-in-law,
according to Hindu law, as the widow of the-nearest
gotraja sapinda ; :

ILRT—5
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(iv) that the ‘ doptlon of defendant No. 1 by f-‘
Venkawa: was not’ proved‘ - , ks

and thereafter ploceeded — ] R :
Stmctly speaking the question of the vahdlty of the

. adoptlon of, defendant No.1 does not arise. But- in

“view of the argument on the question it seems to me to
be desirable to decide that question. - And in any case
_its invalidity. if _established could afford an additional -
“ground for i 1gnoung the adoption. The will of Venkaji

- not having been proved, no question of his consent to

_amadoption by Venkawa could arise, the only consent’
euggested being that contalned in the will,

~According to the decision of this Court in Ldkskmz—"
baiv. Vishnu Vasudev® the consent of the father-in--
law would be operative only during his. life-time. So
the consent such'as is contained in the will, even 1f
proved -would not avail defendant No 1 V

Tb s urged, however, that Venkawa by adoptmg
defendant No.1did notdivestany estate vested'in a third '
person, that the adoption had onlythe effect of divest- -
ing the estate vested in her, and that on that ground '
the adoption is valid. Accmdmg to the dec1swn of
this Court that is not a conclusive test of the: power to
adopt. It may. be that where the adoption” has the

" effect of divesting any estate vested in a third person

=it might not be valid: but it does not follow that

“where it has no such effect the adoption is necessarily
valid. That view has been accepted 'in Ramkrishna
v. Shamrao®. The ratio decidendi of this case has

- been approved by the Privy Council in Madana Mohana

' Deo v. Purushothama®. It has been apphed by -
‘this Court in Datto Govind v. Pandurang Vinayak®,

spagifically -to the case of a widow succeeding as a.
gotraja sapmda of the last male owner under the rule

@ (1905) 29 Bow. 410. . © (1918) L. R. 45 1.-A. 156,
@ (1902) 26 Bom. 526 (r. 1) @) (1908) 32 Bom, 499. -
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~established by Lallubhai Bapubhai v. Manimvarbmm
“and approved by ‘the Privy Council in  Lullosbhoy v.

, Cassibai® in consequence of the absence of nearer

heirs. In the present case the daughter-in-law suc-
ceeded as a gotraja sapinda of the last male owner
in the absence :of any nearer -heir (see Vithaldas
Manickdas v. Jeshubai®). It is clear that Venkawa
could not adopt to her husband so as to- affect the
" devolution of the estate inherited by her as a gotmja
sapmda o PR

I may add_ thatin the argmnenmt has not been suggest- ,

: ed that Venkawa could have adopted to her .deceased
- hiusband during her father;in-law’s-life-time without
- his consent and that her power to adopt remained un-

© affected even after her father-in-law’s death in spite of .

- her having inherited the estate from her father-in-law :
and in view of the decisions i in Bamyjiv. Ghamau® and

Vithoba v. Bapu® such a suggestlon ‘could not be
made. The recent decision of the Prlvy Council in
Yadao'v. Namdeo® was not referred to in the argu- -

ment, and its effect upon the’ view accepted by the

Full Bench in Ramjz v. Ghamau® may require to be
considered hereafter. In the present case, however,

the daughter-in-law mhemted the property of her

father-in-law and the question of her power to adopt
thereafter stands oh a different footing. The principle .

underlying the rulings in Ramkrishna v. Shamrao®
and Datlo Govind v. Pandurang Vinayak® is not in
any;way affected by the observatmns in Yadao v.
Namdeo®. . I-think, therefore, that the adoptlon of
defendant No..1 by, Venkawa would not be valid.

@ (1876) 2 Bom. 388 / ® (1890) 15 Bom. 110,
® (1880) L.R. 7 L. A. 212, - ©(1921) L. B. 48 L. A. 513.
C @ (87194 Bom.219. .. . @ (1902) 26 Bom. 526.

@ (1879) 6 Bom. 498 7. 3. . (8 (1906)32 Bom. 499. -

Co1%et.
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A -
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1921,

DATTATRAYA

- BHIMRAO
v

"~ GANGABAL

58 INDIAN LAW REPORTS. [VOL. XLVI

I follows from these ﬁndmgs that defendant No 1
hasno title-to the property in his own right. P
‘Tt remains to consider the rights of the plamtlff the

' defendant No. 2-and" ‘defendants Nos. 3 and 4 to this”

property. I may mention here that we, are not con-

_cerned in this suit- with the effect of the settlement
. said to have been ‘effected by defendant No. 1 with-
‘defendants Nos. 3 and 4 and with defendant No. 2.’

Thelr rights mter se need not-be considered -here.

Al theso relatlons are undoubtedly bandhus: they'

"'are all Wlthln the limits -specified in the Mitakshara :
* beyond which the blood relationship - cannot exist. A -

translation of the 1elevant passage is given iin Ram-.

ohandra v. Vma yak®,. They are all atma bandhus.

‘None of them is spemﬁmlly mentioned in the M1tak-,i
-“shara or the Mayukha: and the only test to determlne,f
~ the henshlp is propinquity- to. the- propositus. - This’ is-

clear from the Mitakshara (see Mitakshara, ¢h. 11,

* Sec. VI=Stokes’ Hindu Law Books, pp. 448 and 449).
~ Whatever doubt there may have been at one time it s
now accepted that the list of bandhus given in the
“text is merely illustrative and not exhaustive ; nor does .
 the list necessarily indicate anything more than this,

that the atma bandhus are to be preferred to the pztm .
bandhus and that .the pitri bandhus are to be pre--
ferred to-the matri bandhus. It has been held by this

. Court in Mohandas v. Kmshnabaz@) and Parot Bapalal
; Sevalcmm v. Mehta Harilal Surajram® that propin-
_quity is practically the sole test, and indeed in the first.

case ~the Court preferred an-obviously nearer atma:
bandhu, not mentioned in the Mitakshara, to an atma
bandhw specifically mentioned therein, The recent '
mdgments of the Privy Council in 4di¢ Narayan Singh

-v. Mahabir Prasad Tiwari® and Vedachela Mudahar .

@ (1914) L. R 411 A. 200, ®) (1894) 19 Bom. 631.
" @ (1881) 5 Bom. 597. ® (1921) L. B. 48 L. A. 86.
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v, Subramania Mudharm (not yet reported} place th1s

“point beyond controversy. - The .difficulty arises in -
~the apphcatlon of the test of propinguity. I may also
~add here that the test of religious efficacy or the right

to offer oblations iy regulated by somewhat different

-considerations, and it does net necessarily afford any

‘safe guide or useful assistance in determining the
nearness of blood relatlonshlp in the case of d1stant
relations such as we have in the present case.

It is strictly necessary to apply the test of prepin-
: quity, as best we can to the specific relationships we -
have in this case. Before dealing with this question, -

it will be convenient to deal with two general argu-
‘ments that have been advanced in this case. Itis
_contended on behalf of the plaintiff that defendant No. 2
is an adopted son, and cannot take the place ol a

natural son, so far as his right to inherit the property

‘of hig adoptive mother’s ancestors is concerned, as-ib
_depends upon the blood relationship, and that the
fiction by which the adopted son . takes his position as

-a natural son in the famlly of his adoptive father has -

- -not been carried so far in this Presidency in any of the
reported cases and ought not to be applied to that
~extent. - The second argument urged on behalf
© of  defendant No: 1. is that' the - plaintiff’s suit musy
fail on the simple . ground that as she .is a female,
she is postponed to all male bandhwus however remote,

‘and the recent decisions of this Court in Balkrishna .

. Ramkrishna® and Girimallappa Channappa v
Kenchava@) have been relied upon in suppmt of this
; algument . :

~-As regards the ﬁrst point T donot thmk that the argu- .

ment_a can be accepted.. In view of the decisionsin Unpa
Sunker Moitra v. Kali Komul Mozumdar® approved

. () Subsequently reported (1921)LR 481 A 349. & (1920) 45 Bom. 768,

@ (1920) 45 Bom. 353, ; ) (1880) 6 Cal. 256

98
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by the Privy Council in Kali Komul Mozoomdar v.Uma
Shunkur Moitra®, it is hardly open to the plamtlff to

_rely upon the earlier decision of the Calcutta High Gourt'

in Morun Moee v. Bejoy™ or of the Madras High Oourt .
in Chinnaramakristna Ayyar v. Minatchi Ammal®,

" It may be, as pointed out by Mr. Goya]ee that the point

has not been decided by this Court or rather that there’

~ is noreported decisionon the point; but the -observa~

‘tions in Nagindas Bhugwandas v. Bachoo Hurkisson-

 das®, wherein the relevant passagefrom the Full Bench

decision of the High Court at Calcutta is quoted, are,
sufficient - to render the a1gument untenable. .. The
criticism of this view in Gthose’s Hindu Law, Vol 1,

"‘p 655 (3rd Edn.), which’ purports to be based- upOn;
* certain texts, has been relied upon by Mr. Coyalee

That cr1t1c_1sm no doubt deserves to be considered:
but it is hardly an open question now at least so far as.

- this Qourt is concerned. - At one stage-of the argument I-

thought that there might be some force in the ar, gument :

" . but having regard to the clear decisions of the .Privy

-Council to which I have referred, I do not think that it.
is permissible to us to treat it as an arguable point.

As regards the other question about ranking .all

. female bandhus after the male bandhus it seems to me

that the two decisions of this Court already referred to
proceed upon a somewhat incomplete realisation of the

" position of the female bandhus in this Presidency,

B and do not give that effect to the test of propinquity

whxch alone is to be determinative of the right to -
inherit in the case of distant blood relations. In
Madras no doubt all female bcmdhus are postponed in
favour of the male bandhus. - But -in this Presidency

the position of the females has received a somewhat
 different treatment For instance in the case of the

® (1883) L. R 10 LA 138, - (1873)7 Mad. H. C. 245.
@ (1863) W. R. F. B. 121. 9 (1915) L. R. 43 L A. 56 at p. 68.
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W1dovvs of sa Jotra sapmdas in. th1s Presuiency their .- 1921, *
~right is recognlsed to an-extent to which it is ‘mot - el
DATTATRAYA
‘recognised in any other part of India, governed by ‘the = BHIMRAG
Mitakshara law.. That, however, is the case of sagotra GAN(;’;M;-;\
“sapindas ; and may -not be strictly relevant to the -
present pomt The sister is given a place in this
~Presidency which has not been assigned to her in
Madras or elsewhere : no doubt this is due to a large
extent to the fact that she ig /expressly"mentioned in
the Vyavahara Mayukha and even though’ shek is not .
. mentioned in the Mitakshara she has been practically
assigned by the decisions of this Court. the same place
after the grandmother as in the Vyavahara Mayukha.
- But the fact remains that a female in that position
oceupies such a high place among the heirs. Then the
decision in Saguna v. Sadashiv® implies a negation -of
‘the general proposition that the female bandhus must
“come in after the. male ‘bandhus. The questions and
answers in West and Buhler’s: Dlgest of Hindu LaW,, .
pp. 465, 466 (4th Edn.), relating to brether s daughter and
sister’s daughter do not support the general»statement .
that the female bandhus can comein only after all male
- bandhus without any regard to the nearness of their
velationship. In short that view appears to me to be
opposed to a fair application of the doctrine of propin-
"quity which has been so far applied in this Presidency
without giving any such general preference to the male.
- bandhus over the female bandhus. I donot say that
there is no preference of males over the females at all
in determining the rights of the bandhus. The extent
of the preference is not easy to define and has not been
defined. Speaking with some diffidence on a point of
..this diﬁ‘lcul'ty,vf[ think that except in  the two recent
rulings, the preference has so far never been stated in’
this Pres1dewcy to go beyond this, that" among

. (1902) 26 Bom. 710,
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case of sister’s son and sister’s daughter, the son WouId\
> be preferred to the daughter But whether it is proper:
) to go beyond that is a point Whlch, in my opinjon,
‘ requires cons1de1at10n "The basis of the rule enunciat--
edin Rajah Venkata Narasimha Appa Rao Bahadur .

_bomdhus of the same class, and of the same degree of

nearness to the propomtus in the same branch them
males are preferred “to females; for instance in the

Rajah Surenani Venkata Pm*ushothama Jagannadha
Gopala Row Bahadur® may be found in Lakshman-.
ammal V. Tu uvengada®. The view adopted in this

“decision has never been accepted in this Presidency as

“regards the telative position of the sister and her son..

. It is not necessary in this. case- to discuss the texts vefer-

red toin that case.- The result of adopting this view about
prefer ring. thie. male bandhus tothe female bandhus

- generally would beto postpone some of the nearest female

‘bandhus in favour of very: distant 1eht10ns Even the'

o son’s d‘mghtel “‘who would be so near. to the propos1tus :

would be relegated toa very subordinate and distant
position among the bandhus if she'is to be postponed to
all males; -in competition with her own son, she would

- be postponed Of course, whether.this state of lawv :
“~would be anomalous or not is a matter open to argu-
- ment : but in this Presidency at any rate it would -be

considered anomalous. In Mohandas v. Krishnabai®

. Melvill J. obser\ ed as follows —

“*The plamtlif’s mothe: -who is stll] alive, was a s1ste1 of Sundellals

" mother ; and it may well be doubted whether the plaintiff would be. entitled

- to succeed in preference to lis own mother, through whom he, clalms

ThlS shows how this question "has been 1ooked
ab in this Premdency No doubt if the rule ag to

- giving preference to’ the male bandhus over female -

*bandhus apart from any consideration of propmqmty '
~were adopted it would gsimplify matters cons1derab1y

@) (1908) 31 Mad. 321. (2) (1882) 5 Mad, 241.
’ (s (1881) 3 Bom %97 atp 601.
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But I am humbly of opinion that that would not be m

‘accordance ‘with the Hindu laW as understood and

admlmstered in this Pres1dency

" Without demdmg “this questlon of general pre-

‘ference of  the male bandhus over the ™ female
bandhus and  without  reference  to it, “we. can -
determine the question as to who is the nearest -

heir among the bandhus in this case. As between the

Soag

DATTATRAYA"
BHIMRAO: -
. vt
4« GANGABAL .

plaintiff and defendants Nos. 3 and 4, I am inclined

to take the view that the plaintifi.would be the prefer- -

ential heir. The sister’s danghter is nearer to the pro-

positusthan the sister’s son’s son. In ‘West.and Buhler’s
Hindu Law, in the guestions and answers to which I
have already referred, the opinion is expressed that a

brother’s. daughter isto be preferred to the brother’s
daughter’s son, and that the sister’s daughter is nearer

.than. sister’s daughter’s son.  That, however, does

not exactly meet the presentcase as the competition is _‘

with the sister’s son’s son. The .case of the sister’s son

is mentioned in the same book at page 462. “According.
to the opinion expressed there the sister’sson comes

after the sister but before the sister’s daughter.- It is
based upon the old case of Ichharam v. Prymanund®
and upon the fact that the sister’s son is mentioned in
the Nirnaya Sindhu. That leaves the question of the
sister’ s son’s son in 1e1at10n to “the sister’s daughter

open. If the sister’s sons mentioned in the Nunaya :

Sindhu can be interpreted as including the sister’s
son’s son. and not the sister’s daunghter, it may be said
that the latter cannot be preferred to the former. But
there is no justification for adopting such an interpreta-
tior. Applying the test of propinquity it would seem

that the sister’s daughter would be nearer than the.

gister’s son’s sons' I do. not, however, decide thls

‘question as it is not necessary to do S0.

T (1822) % Borr. 515
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1921, - Ag between defendant No:2 and - defendants Nos. 3
E — and 4-the questlon presents no dlfﬁculty The defend-
fD;fg;;f;jj * ant No. 2 is nearer by one degree to the propositas and -
L is in-the line of descent: He is to be preferxed to the
T GavoamaL, * defendants Nos.'3 and 4:

~ Asbetween the plalnmif and defendant No. 2 the ques-
tion is not easy. "In order to appreciate the difficulty -
it is necessary to bear in mind not only the high
posmon assigned to the sister as an heir in this Pre- =
sidency but also the reasons for that view. In order
to have a clear idea of those reasons the judgmentsin -
the followmg cases may be perused with advantage :—
“Vinayalk Anandrav  v. Lakshmibai®, Sakharam
‘Sadashiv Adhikari v. Sitabai®, Kesserbai v. Valab
Ragji®, Lakshmi v. Dada - Nanaji®, Mulji Pur-
shotum v. Cursandas Natha("’) _and 'Bhagwan V.
‘lWarubaz(‘” R

Apalt from the ieferen'ces to the views expressed in.
the Commentary known - as Balambhatti on the
: Mltakshara with which I shall deal separately as bear- .
ing on the pomt in. question, it is clear that the*
position of the sister is largely due to the fact that the
author of the Vyavahara Mayukha has asmgned to her
a spemal place, and the ground as stated by him When ,
shorn of all technicalities is propinquity, as the texts
of Manu and Brihaspati referred to by himgo to shov_vl
(See Mandlik’s Hindu Law, p. 81.) Under the Mitak-
shara though the sister is not mentioned by Vijnanes-
vara, practically the same position is assigned. to her
under the decisions of this Court. .I may refel to the

«case of Rudrapa v. Irava®™, which, like the present
case, came from the Dharwar Dlstrlct ‘

S (1861) 1 Bom. H. 0. 117. 4 (1879) 4 Bom. 210. .
® (1879) 3 Bom. 353. @) (1900) 24 Bom. 563.
@ (1879) 4 Bom. 188. ©® (1908) 32 Bom. 300

i (1903) 28 Bom. 82.
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The 51ster s posfmon being- thus estabhshed it-is cleal,. .
that in this Pres1dency she would be- pleferred toa .

son’s daughter ‘The son’s daughter can come in only
as a bandliu as the decisions in Venilal v. Parjaramm
-and Ml Prushotum v. Oursandas Natha®, already
referred toon a different point, would show. I am not
concerned with. the merits of this position. But un-
doubtedly a sister is a preferential heir in relation to a

son’s daughter: and it may be argued that her.

issues should - be preferred to the issnes of the
son’s daughter. = On the other hand, it may be
urged that . whatever the rights of the sister as
against - the son’s daughter may "be, the rights
of these issues infer se should be determined
solely with reference to their propinquity, that in the
case of bandhus equally distant in degrees from the
propositus-those in the direct line of descent should be

: preferred to the bandhus among the collaterals in ‘the -
‘ascending line, and’ that in the case of bandhus equally
removed in degrees from’ the propositus a male may’

be preferred to a female, There 'is a third position

which has been aCcepted by the lower Court, viz., that

- the propinquity must be detelmmed merely with
reference- to the degrees by which the bandhus are
- removed from the propositus, and that as the sister’s

danghter and the son’s daughter’s son are equally

distant in that way they should take the property
equ‘ally. As regards this last view no doubt itis a
recognised way of determining the nearness of rela-

“tionship to see how far each is “removed from the .
propomtus and in the absence of any other consider-
ation justifying a differential treatment that Would be .

f__‘ohe only means of determining it. :
After a careful consideration of the pos1t10n of the

sister I do not thmk that the fact that she is preferred :

mU%D2OMm1R - @ (1900) 24 Bom. 563.
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to the son’s daughter as an heu' aﬂords any ground for

: preferrmg the sister’s daughter to the son’s daughter’s.

son, though at one time I thought that, other things
being equal, perhaps this might afford a ground for

Dreference.~ But it seems to me that the position of the
“bandhus with Whom we are concerned must be consi-

dered w1th refelence to the prop031tus without any
1egard to. the relative rlghts of their respective mothers,

. I think, however, that in the case of bandhus equally
- removed, from the propositus one in the direct line of
g descent shotld- be preferred to one in a collateral line.

I do not desire to gengralise beyond the strict require-
ments of thls case, but the son’s daughter’s son can be

“plefened as being a nearer bandhu to the sister’s
.daughter, though they are both equally removed from

the propositus. It is rather strange that there should

* béno precedent to guide us on a point of this character:

at any rate I have not -been able to find any, and none
is cited to us. But I-am. satisfied that it affords a safé

. basis for dlfﬁerenmatlon between these bcmdhus 'LS to
" their plopmqulty

1t ] s, thelefore not neeessary to consider the question
whether defendant No. 2 can be preferred to the plamtlﬁ‘ n
on the ground that he is a male and both being atma
bandhus equally removed from-the propositus. I

_ think that out of all ‘these bandhus the defend-'
- ant No 2 is the p1eferent1al heir.

A)

| I'may add with reference to the Nirneya Sindhu that

~sofaras I have been able. to ascertain none of the
_ relations that we are concerned with- is specifically

mentmned as havmg any pleferentlal right 1nler se
to perform the shraddhas. The passage relating to the.

_‘-"s1sters son is to be found in Nirnaya Sindhu, p. 273
' (Nirnaya Sagar Press 2nd Edition). I Lave already

stated my opinion that the expression °‘sister’s son,’
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‘when read in relation to the context cannob be\under-
stood as mcludmg the sister’ S son’s sons : While speak-

ing of the Nirnaya: Sindhu it may be mentioned that

_the test of religious efficacy cannot help us.in the case
; vof siich d1stant 1elat10ns as we have inthe present case.

7 ‘ As regalds the Balambhatt1 no doubt if the inter-
_ pretation put by Balambhatta upon the word “Bhra-

* tarah ” in the well-known text of Ya]navalkya were |
accepted the sister’s dauglter. would come in not only .
before all bandhus but even before all the Jofraja'

* sapindas. ‘A translation of the rvelevant passage has-
been given at page 306 and the Iist of heirs according
to the scheme adopted. in the Balambhatti is stated

at page 308 of the report in Bhagwah v. Warubai®.

Though Westropp C. J. laid stress upon the Balam-
‘bhatti as supporting the case for the sister in Sakha-
“ram Sadashiv Adhikariv. Sitabai®, Jenkins C. J. in,

Mulyi Pursholum v. Cursmzdas Natha® and Chan-'

davarkar  J. in Bhagwan v. Warubai® deﬁmte]y

“rejected it as affording a bams for the sister’s posmon ’
in the list of speclﬁcally;nentloned heirs : and that -

view was followed in Hari™ Annaji v. Vasudev
~Janardan®, R L
" Apart from these d"ecisibhs thére is another difficulty
in following the scheme in-the Balambhatti logically.

It would not be easy to determine. what place would -

. be assigned according to.the Balambhatti to the son’s
~ daughter’s son. For instance, in dealing with the

position of the daughter’s son, as stated in the Mitak- _

shara, the author has intérpreted the word dawhitra
(daughter’s son) as including dawhitri (daughter’s
“daughter) also; (see Gharpure’s edition of Balam-

‘bhatti, Vyavaharadhyaya, page 207) and he has given,

~

@ (1908) 32 Bom."300. ® (1900) 24 Bom. 563,
= @ (1879) 3 Bom, 353. - ® (1914) 38 Bom, 438,
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" her a higher ‘place thah the sister and her issues. Tt

may be said that the same author would- logmally;
assigna’ hlgher place to the son’s daughtcr and pro-

‘bably toher son. Imay state that I have not been-
" able to find"in the Balambhatti any express reference :
- to the son’s daughter, or to the son’s daughter’s sonin

connection with the relative positions of different -

.heirs. So it is possible to argue “that the sisfer’s.
-daughter occupies a higher position than the son’s
daughter’s son according to the Balambhattl The
-true view  about. this commentary on the particular-
" point under consideration appears to me to be that
_the interpretation of the word bhratarah disturbs the
- settled series of heirs under the Mitakshara and it is
_ difficult to base any inference upon that view- unless
- we are prepared to accept the scheme in its entirety. .

‘Though this commentary is useful as aiding the inter- -
‘pretation of the Mitakshara the views propoquded
therein cannot ‘be accepted W1thout. due caution and
‘examination. I do not think that the position. assigned -

_to the sister’s daughter in the Balambhattl can be

properly accepted

In the result I Would seb - aside the decree of the,
“lower Court and dismiss the plaintiff’s suit. ‘

Havmg regard, however, to the various contentions -

- raised by the parties and the findings thereon and to

all the circumstancgs, I would order each party to bear
his or her own costs’ throughout. The plaintiff to pay

- to the Government the amount which she wounld have

“been required to pay as Court fees in the lower Court
if she had not been allowed to sue as a pauper.

| MAcLEOD, C. J. T agree with the conclusions of my

‘8earned brother, but I should like to add a few remarks

of my own. Once the questions of'fact have been
decided ' there remains the contest between rival
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bandhus. Tt was first contended that the 2nd defend-

ant could not inherit as a bandhu to the relatlons of
his adoptlve mother but apart from the decisions in
- Uma Sunker Moitrov. Kali Komul Mozundar® and
: Kali Komul Mozoomdar v. Uma Shurikure Moitra®
it would seem strange if an adopted son ‘having.

left his natural family were to be consldered as the

son of his adoptive father only and not of his
adoptive mother. As the 2nd defendant then must be’
‘recognized as the son’s daughter’s sén of Venkaji, it -
follows that the defendant No. 3 as sister's grandson is .
one more degree remote, and the interesting question
whether he would be preferred to the sister’s daughter
need not be decided. There remains then the plaintift,
sister’s daughter, and defendant No. 2, son’s daugh-
ter’s son, both atma bandhus three degrees removed
from Venkaji. The learned Judge has decreed that they
should take the suit property equally. Though some
- may think that this Court in deciding that all male
bandhus should be preferred to female bandhus with-
out regard to propinquity has gone too far, still there
is no authority for the proposition that bandhus of
different sex but of- equal propinquity. should take
equally. It may.be even noted that amongst, those
relations who have been held to be bandhusin decided
cases as detailed in Mr. Gharpure’s book on Hindu

Law at p. 315 there is only one female, the father's"

sister who, it was held in Saguna v. Sadashiv®, should
be preferred to the mother’s brother, and that decision
‘must now be considered as -virtually overruled by the

decision of the Privy Council in Vedachela Mudaliar
v. Subramania Mudaliar® (not yet reported), as their -

Lordships have expressed their disapproval of the
preference given by the decisions of the Madras High

() (1880) 6 Cal. 256. -  (1902) 26 Bom. 710.

@ (1883) L. R. 10 1. A. 138. ) Subsequently reported (1921) L. R 48
©- ’ L A. 349.
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: Court to bandhus on the father s side. to bcmdhus on
‘the mother’s side. I think, therefore, the2nd defend-
j'ant should ‘be prefelred to ‘the plaintiff. - But- -apart

. from the question of sex there is ‘another very interest-

ing question which has not been considered, and which

__does not seem to have arisen in any 1eported case.- The -

direct descendants of the propositus through daughters

- though they are bandhus are ‘,not cognates. Even if

paternal cognates are not to be preferred to maternal
cognates it might plausibly be argued that direct
descendants should- be prefemed -to both. I for one-
must regret that the prmclples with regard to the

.inheritance of bandhus cannot. be: laid down more
‘definitely, instead of it- being. left to their being dis- .
- covered by a process of exhaustion as occasion arises .

for a decision between rival claimants. .
Decree set -aside.
7. G R,

APPELLATE CIVIL.
B‘efore'Sa'r Norl?zan ﬂ[aclebd, Kt., Chief .fz;stice, aml'Mr: Justice é’hqiz.‘

GOTURAM RADHAKISON (oRr1GINAL PLAINTIFF), APPELLANT ». BARKU
‘wiLtaDp DODHU (ori61¥AL DEFENDANT), REsroNpesT®.

" Civil Procedure Code (Act V of 1908), Order XXIII, Rule3—Compromise—

One of the parties an agricult'ufz‘st—Admission of the whole of the éelaim—
CQuurt’s power to go behind the tramacnon-—DeLLhan Agriculturists’ Releqf

. Act (XVIIof1879), section 12..

o

Where a compromise is entered into between parties orie of whom is an,
agriculturist and the whole of the claim is admitted by him, the application
of section 12 of the Dekkhan Agriculturists’ Rehef Act is not necessarily

. excluded and the Court can go behind the transaction, even though an applica-

tion is madeto record an agreement under Orderr XX11I, Rule 3, vaﬂ Procedure
. Code, 1908. - . - ' - RE o

® Second Appc;tl No. 21‘5 of 1921,
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