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\‘ _1mportance of deﬁmna af the earhest moment and 1n

‘_.jthe simplest, terms, the exact character and- extent of -

- the dispute which is going to be made the: sub]ect of
“flltlgatlon through  the various Courts and upon Wthh
this Trlbunal ultlmately advises.« = SN

- Their Lordships W111 therefore humbly adv1se HIS
' Ma]esty that this appeal should be dlsmlssed ‘with
_ costs.’ o - .

s

Sohmtor for appellant Mr E Dolgado. o
~ Solicitors for respondents : Messrs Baker Blaker

- and Hawes. . .

Appeal dwmzssed
CALMLT.

-

| ()'RIGINALQG;‘[VIL. |

quore M. Justice Kanga

FAZAL D. ALLANA . (PLAINTIFF) ». MANGALDAS M. PAKVASA
(DErENDANT)®, . Lo ' : :

: __Sale of shares—=Share certbﬂcateé—-“‘ Géods ”—Delﬁmy of blank trdhsfers' and
' certificates—Native Stock and Share Brokers- Association—Rules and

custom—Clertified brokers—Del credere agents-—-Dutzes—Contmct—-Perform-._

ance. induced’ by fraud—Effect—Indian Conh act Act ( IX of 1872 ), sec-
tion 108— Estoppel. g : :

‘Share certificates are mdveablp prbperty and. sre therefore “ goods * within
the meaning of section 108 of the Indian Contract Act. .. /-

Hazanmull Shohanlal v. Satish Chandra Ghose®), referred to.

Dehvery of the share certlﬁcates with the transfers executed in blank passes

ot the- property in the shares but a title legal and equitable-which will enable.

" the holderto vest himself with.the shares without the risk of his Fight being

defeated by the registered owner or any other person denvmg title from the -

registered owner

C'olomal Bank, v. C’a,dy and Wzllzamsm follo\\ed - R

: e, C. J. Suit No. 537 of 1921,
o (1918) 46 Oal 331 A @ (1890) 15 App. Cas. 267

v
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\ If a contract i is obtamed })y fraud -or cheating; it is voidable at the mstance\
" of the party defrauded ‘or cheated, but if the performance of thc contract is
- obtained by. fraud or cheating the contract cannot be avoided. Thus if a se]lel'.f

is-induced to perform his part of a vahd contract of sale and to deliver the 0"<)ods ‘
to the buyer in performance of that contract by fraud or cheating on ‘the part of
the buyer, the property in the goods delivered to the buyer passes to him, andif"

" be sells and delivers the goods to a bona fide purchaser for valuable considera-
. tion and w1thout notice, such a purchaser gets a good title to the goods 'md'

the original seller: cannot recover the good< from such a purchaser.
Jamsetyz{Nqssarwanﬂ v, Hzrﬂbhaa Nao;o;zm, referred to.

The plaintiﬁ“, who was the registered owner of nineteen‘ shares in the Centrﬁ};
Indis Mills Co., sold the said shares for Janualy 1921 settlement, through a.
certified broker of the Bombay Native Stock and Shares Brokers’ Aqsomatlonr

The defendant had purchased one share in the same Company through another
n certified broker for ‘the same settlement. - In accmdancé with the rules and the
“ ‘enstom of this ‘Association for the delivery of the shares by the brokers on the

settlement day, a kapli, or ticket, for the one share of the Central Induy Mill

+ Qo., ‘was issued by the defendant’s  brokers to the broker with whom he had

an outstandmg contract for sale, and  this Lapli passed, in the final stage-of
its circulation among the brokels, into the hands of the p&‘unt]ff’s broker,

~who retained the.same and thereby - undertook to deliver one share of the said
© -Company. to the defendant’s broker on the settlement day.’ The plaintiff duly

signed a transfer form as seller of one: share in the said. Company and it was

" handed over by his broker to thé defendant’s by ol\er The settlement day for
- delivery of shares by brokers was 17th January. - On 15th January 1921, the‘

plaintiff's broker gave the plaintiff a post- datcd cheque of 20th January 1921
for the price of his nineteen shares and received from him the share cert\ﬁcates,
though according to the usage of the market the plaintiff was bound fo deliver
the share certificates to his broker on-~or Defore the settlement day without

receiving from him “the price of the shares. . On the settlenient day the

. defendant’s broker paid the price of the one share purchased to the plaint-
« iff's broker and received from him a share certificate. - On 19th January 1921;

the plaintiff’s broker absconded without paying ihe plalntlff the price of his-
shares. 'The post-dated cheque given to the plaintiff was dishonoured by the -
bank on which it was drawn. On 20th January 1921, the defendart- as.
transterce.-of: the share lodged the transfer form and the share certificate with

" the Company for transfer to his. name. The plaintiff. thereupon filed thiy -

suit akainst the defendant for a declaration that he was entitled to his share’
certificate and for consequential relief.- The plaintiff contended, inter alza,~

© that he dealt with his broker as prmclpal with principal and not as principal -
" with agent that the contract with his broker was vmdable on the gpound that .

@ (1912) 37 Bow.-158.
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~

~at the time it was entered mto the broker had the fraudulent mtentlon ofnot 1921, .
paym g the price of the shares and that the broker’s title bemg bad he could T

' not give to the defendant a better title to the share than he himself had — F ‘;ZAE‘ -
MANGALDAS.\

» Held that assuming’ that the plamtlff dealt with his” broker as prmclpal
“with puncxpal and not as principal with agent “the plaintiff handed over the
- transfel form and the share cer tificate to his broker before the settlement day,
in due performance of his contract and according ‘to the custom of the market”
and not by reason of any fraud of the broker, and- that the. plamtdf’s title
both legal and equitable passed to the broker fmd the broker transmitted that
title to fhe defendant. o o C s

* Held further, that assuming that ‘the plaintiff  was mduced to deliver the
share certificate on the fraudulent representation of his brolxer which amounted
to cheating, it was the performance of the contract and not the contract itself
‘that was obtained by fraud or cheating, and that the plaintiff’s title both ']egaj :

- and équitable passed t6 the broker and .the broker hay:ing passed that title to
the defendant, a bona fide purchaser for value without notice, the latter was
entitled to retain the share and to get.it 1e01stered in lns name in the books of

the Compmy

" H eld further; that the plaintiff in fact dealt \Vlth hls broI\er as punmpal
with agent and that, as the plaintiff put forward his) broker as his r\gent in the
market to make representatxons to innocent third parties to the effect that the
broker was anthorised to transfér the plaintiff’s title in the share and to’ 1ece1ve
the purchase.price, the plaintiff could not be heard to say, if those” replesenta-
tions were acted upon by innocent third partles, thatthis brokex obtamed the

share certlﬁcwte by- cheatmg him, ;

Held, also, that, apart from. any contract between the plaintiff and his
broker, the plaintiff by signing 4 transfer form and delivering.it with the
ghare certificate to his broker, placed the latter in a position to give = title-
to the defendant as a bora fide purchaser for value “without notice and was

estopped fromr asserting any right, to the share

B

Dicta of Lord Watson and Lord Herschell in -Colonial BanL Cddy and
Williams', cited and followed . .

!

Waterhouse v. Bank of Treland® and Fuller v. Glyn, Mills, Currie &
Co.®), referred to.

The cemﬁed blokers of the Bombay Native Stock and Share Bro]\ers

Assomatxon are del “credere agents of their constituents. Their dutles are
*

o) (1890) 15 App. Cis. 267. ® (1892) 29 L. B. Ir. 384
@ [1914] 2 K. B. 168. -
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1921 'strlctly to adhere to the posmon of agents, to act dlhgently for thelr prinei- -
""L—-‘-—..———* pals, carry out their mstructmns, ‘make enforceable bargalns “for -them and”.
- Faua AL - keep those bar(rams open..
e -i v R
MA\GALDAS

T facts of the caseare fully stated in the Judgment
of Kanga J. 3 : = \

" Vakil, with. h1m Sw Thomas Strangman Advocate
/General and Inveramty, for the plamtlff

[’araporewalla, Wlth Desm, for the defendant

KANGA J ——The ‘plaintiff is a partner in the ﬁrm of*
-Allana, Sons & Co.. Up to 19th January 1921 Ebrahim
~ Fazal, Boga, and Anveri were carrying.on -business in

:partnersmp in the old Bombay Share Market as share

- and stock brokers. - Ebrahim Fazal was a.  member of

the Native Stock and Share Brokers’ Association and

~ the-card issued by the said Association stood in. the

name of Ebrahim Fazal. In October 1920 the plaintiff

employed the.said firm of brokers whom I. shall here-.

" after refer to as “thé brokers™ to transact share business

" for’his firm of Allana, Sons & Co. The plalntlff in

- Qctober 1920 through the brokers bought tWenty-ﬁve

‘Central India Mills shares for ‘October 1920 settlement

. at Rs. 4,800 per share and sold ‘twenty-five Central

Indla. Mills shares for Moorat (November)- settlement

- at Rs. 4,860 per share accordmg to the rules and regu-

= lations of the Native Stock and Share Brokers’ Associa-

 tion for his firm of Allana, Sons & Go. The twenty- -

five shares bought for October settlement were for the

“sake of convenience transferred to the plaintifi’s name

. . in the books 6f the Central India Mills Co. and the firm

~of Allana, Sons & Co paid to the brokers Rs 1 20 OOO
‘being the pr1ce of the said shares

- At the tnne of the November settlement plamtnff
‘dellvered five out of the said twenty-ﬁve “shares -and
teceived from the brokers payment of"”,the price at
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Wh1ch the sald five shares were sold At the same tlmek
‘the plainfiff through the brokers carried over the - '
remaining twenty shares to the next settlement, i. e., -

he bought twenty. shares for the Moorat (N oxiember)
settlement at Rs. 4,600 and sold the same number of
shares for December 1920 settlement at Rs. 4,646 ac-
cordmg to the rules and regulations of the Share and
/Stock Brokels Assocmtlon (see Exh1b1t H).

In the month of December 1920 ‘the plalntlff throughi

the brokers « budhed ”.nineteen shares of the Central

India Mills, i. e., he bought nineteen &hares for Decem-

ber 1920 settlement and sold the same number of shares
for January 1921 settlement according to the rules and

regulations of thé Native Stock and Share B1okers ;

Association. . -

- As there-was no further budley busmess done in-

respect of the said nineteen shares the plaintiff had to
deliver the same at the time of the January settlement.
- 17th of January 1921 was fixed by the Native Stock.and

“Share Brokers’ Association as the payment day (. e., the -
”day for the payment of nmioney . in. respect of shams

- delivered in the market) and 20th J anuary as the Valan .
" day, i. e., the day for the pdyment of d1ﬂe1ences 1n5 :

respect of transactlons of Janualy settlement. = . _

. Defendant No. 1, in the middle " of Decembe1 1920

employed V:C. Shroff, a certified broker of the Natwe,
- Stock and Share Brokers’ Association, as ]ns broker to

buy for him one Central India Mills share, for - J anuary, -

1921 delivery. Shroff bought one share for and on

account of the defendant from Shiv Narain Nemani,

certified brokers, at Rs. 4,215 for January 1921 delivery.
Defendant No. 1 told Shroff in December 1920 that he

‘would take delivery of the one share bought by him.
According to the rules and custom of the said Associa-’
* tion, Shroff,” who ‘had to take delivery of one share on’

s 19‘21:‘

a
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the J anuary qettlement 1ssued on or about 6th J anuary

1921-a kapli: (Exhlblt 4) ‘and sent the  same. to,

- Chimanlal Hiralal with whom he had an outstandlng‘
_contract for one Central India Mills share. That kapli

was circulated amongst the certified brokers between. .

"whom~ contlacts in respect of one Central India Mill§.
‘Share were outstanding, and ultimately that kapli.

came into the hands of Ebrahim Fazal (the brokers).

"The brokers retained the kapli because they had to*
“deliver one -Central India Mills share and informed
. Shroff on or before the 11th January that they had
‘rétained ‘the Kapli. The brokers, before 9th January,:
~ gave the-transfer forms for the said nineteen shares

sold by the plaintiff for January settlement to Esmail,

" a cousin of the plammff for the plaintiff’s signature in’

performance. of the plaintiff’s transaction of December-
1920. Esmail handed over the said transfer forms: to’

- the plaintiff for his sighature. On the 9th January 1921
_(Sunday), thé plaintiff signed the said transfer formsf
“and gave the same to Esimail for being handed over to

the brokers and left for Poona. On 10th January,
Esmail delivered the said transfer forms signed by the

~ plaintiff to J. J. Trivedi, an employee of the  brokers.

According to the rales and usages of the said Associa-
tion, the brokers delivered the transfer f01m for one
share d_uly signed by the plamtlf[ to Shroff on the 11th

. January 1921, Shroff sent the said transfer form to
: defendant No. 1 for his signature.. Defendant No. 1

signed the transfer form and retulned the same to*

- Shroft.

Accordmg to the rules and usages of the Assomatmnv

“the brokers had to dehver the share certificate or certi-

ficates in respect of the.one share to Shroff on 17th

’ January 1921 and Shroff had to pay the price of the!

same to-the brokers on the same day, an -hour or two

- after the shzue cer tlﬁcates were dehvexed to him. " The'
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“brokels who have to dehver shales m the market on:

“the payment day, according- to the usages ‘of the market,
receive ‘the : share, certificates from their constituent
before the payment day and make: payments to their. .

: ,constltuents on the payment day or a - day thereafter.

8o, on 15th January 1921, Anveri saw the plaintiff’s

cousin Esmail and demanded from him the share certi--

; ﬁeates

N

". According to the evidence of Esmwll he asked for :
moneys when Anveri demanded from him ‘'share certi-.
ficates, ‘Account of the price was then' made up. The:

price of nineteen shares at the rate of Rs. 4,600 per-
shate was Rs. 87,400. The firm of Allana, Sons: & Co.

had givenh a loan to the brokers of Rs. 4,000. Balance
due in respect of that loan was Rs. 2,775 and interest.

on Rs. 2,775 amounted to Rs. 85-6-0. ' The-total amount
was Rs. 91,134-6-0. ~ Anveri - gave' a post-dated cheque
(Exhibit B) for Rs. 91,134-6-0.but Esmail refused to take

it. Thereupon Anveri told Esmail that he had N0 money.

then in the Bank but he ‘would get moneys on the 18th
or 19th January from the pu1chabe1s of nineteen shares
. and would pay the’ ‘moneys into his currént account
- with the Bank and the cheques would be honoured on
the 20th January. Esmail further says that relying.on
the said representations of Anveri he gave to -Anveri
the share certificates: Esmail forgot to- calculate in:
the account that was made up interest on the nineteen
‘shares for one month from November 1920 to December
11920 which interesv amounted to Rs. 874. So on the
same day he through his servant demanded Rs. 874
- from the brokers and the br okels on the same day sent
‘to him another cheque for Rs. 874 post dated the QOthu
J anunv 1921 ( Exhlblt Ch.

On the 16th January, the plamtlff retumed to - Bom—!

bay. ftyom ‘Poona and his cousin Esmail showed to him

1921,
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\ the sa.1d post—dated cheques and 1nformed him of What;
“had happened on the 15bh January. :

On the 17th January, at about 12 o e]oek the blokers
dehvered share ce1t1ﬁcates in respect of two half-shares -
of the Central India Mills to Shroff, who- compared the
‘transfer form and the share certificates and found them

in order and at 5-30 p. m. on the same day made pay-

ments to the brokers in respect of the said half shaves.
He had at that time the moneys of -the lst defendant .

- _in his hands. - He had, sold five Indore Malwa and-
- five Curumbhoy ‘Mill shares of defendant No. l in the
- market; and according to his evidence had received the
~ sale px_'oce_eds of these shares before he paid the brokers. -
- The brokers absconded on the 19th January without

paying the1 moneys inrespect of the said nineteen shares

- to the plaintift. The plaintiff presented the cheques to-
. the Central. Bank on 20th January and 21st January, -
~ but the same were dishonoured. Plaintiff gave a.
. public notice in the Times of India of the 21st January
~to the effect that the brokers had frandulently received -

nineteen shares from the pIalntlﬁ" and had absconded-

- and that no one should deal with the sa.ld mneteen

‘shales -

“On the 19th or 20th J anualy 1921, defendant No. 1

'sent ‘the transfer form and two half-shares to Shroff, .

asking him to get the same tfansferred to the vame of
defendant No. 1 in the company’s books. Shroff lodged

~“the transfer form and two half-shal res with the company’

on-20th J anuary and the compan y gave hlm a tempomry
recelpt (Exlublt 10) : ,

~On 20th January 1921 the plammff Wlote a Iettel to .
the Central India- Spinning & Weaving Co. ‘asking
the company not to tlansfer the shares standing in the
name of the plaintiff to the name.of any- pemon The |

» company by their letter dated 22nd J anuary 1991 stated
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“the shares. On the 25th J anuary the plaintiff-wrote to
“the first defendant asklng him to return the two- half-

~shares, Nos. 12234A and 12721A, Wthh the first defend- .
“ant had lodged with the company f’m gettmg the” same -

transfelred to h1s name.

T

-The plalntlff in Feb1 uary 1951 ﬁled this suit agamst)

defendant No. 1 and against the Central India Spmnmg
& Weaving Co., defendant No. 2, praying that it might”
be. declared that he was entitled to the said two half-
shares and that the first defendant might be ordered to
deliver to him the share certificates. and’ the tmnst‘er
fforms in 1espect of the said half—sbares

On 3rd Feblualy 1921 the plalntlﬁ obtained an in-

teum injunction and’ by a consent order, dated 24th

. February 1921, the said interim m]unctlon was dissolv- -

ed on defendant. No. 1 undertaking fo pay " the value

of the shares mentioned in the plaint as of 26th January

1921 in the event of a decree being passed against him.

The said consent order was without ‘prejudice to the -
rights and contentions:of the parties. Subsequently -

thie shares were transferred to the name of the first

defendant .in the books of the company. By the said -

sonsent order it was agzeed that the suit was to be
' dec1ded as if the shares had not been transferred to the
: ﬁrst defendant’s name: The plaintiff also filed similar

suits against the purchasers of the remaining eighteen '
shares. Similar consent orders were passed in the said -
bmts also on the application of the plaintiff. for an in~

‘ ]unctlon arramst the purchasers of shales and the com-
pany. »Sm sults ﬁled by the plamtlff_ were ‘tried by me

The parties to this smt and to the other ﬁve su1ts trled~

ILR 7—2 .

that the transfer deeds in’ respect of thlrteen sharesf;}' 1921,
standing in the plalntlﬂf’s name had been_ properly T
executed and called upon the plamtlff to obtain. an’-

-m}unctlon restralmng the. company from transfemmg‘

© FazanL®

e ”. . B
MARGALDAS,



et

Fazan
e,

"MANGALDAS.

49 INDIAN LAW:REPORTS. [VOL XLVI

- by me are. agleed that ev1de11ce gwen in all the six

suits filed by the plaintiff should be treated as evidence
‘given in each of the six suits. -In the plaint ‘as. origi-
nally drafted plaintiff’s case was th,at in December 1920

" he agreed to sell ninetéen shares for cash payment in

) anuary 1921 through Ebrahim Fazal, Boga and Anveri

and that, accordmg to the. usage of the Bombay - market,

" the brokers were liable to the.plaintiff for the perform-
-ance of the said contract. On 15th January 1921

" Tsmail handed over share certificates for nineteen

shares to’ Anven on the representations of Anveri that
*on 17th or- 18th of January, the brokers " would receive
moneys fronr the purchaser and that the moneys would

" be paid into the brokers’ current account with the Bank

and the post-dated cheques which Anveri gave to

. Esmail would be honoared. - When Anveri made ‘the

" said representations the brokers had no-intention to.

 make available at the Bank sufficient moneys to meet.

the cheques and the share certificates and transfer"
forms -were obtained from Esmail by means of an
“offence and fraud and the plaintiffs were entltled to the
- two half-shares.

After' the issues were raised counsel for the plaintiff.
apphed for amendment of the plaint and the apphcatlon
was granted : . \

PN

. The pIaIntlff’s case as amended isas follows —

The plalntlff. dealt ‘with the brokers as pnnmpal Wlth;

" principals and not a§ prmmpal with agents, that the con- .

tracts of the plaintiff with the brokers in October, Nov-

. efhber and December 1920 were voidable on the ground

that the brokers had at the time of the said " contracts

. formed the fraudulent intent of not paying for the said,*
. shares and had no intent of performing their promise

. _to pay cash for the said shares and that the orlgmal
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contracts entered 1nto in October 1990 and the qubse- o
vquent contracts in November and December_ 1920 were

‘each of them voidable by the plaintiff. In. the month
of J anuary the brokers had the said frandulent inten- -
tion and they had no‘intent- of performmg their pro-
mise that the cheques g1ven by. them would be cashed
on plesentatwn and that the contract then made, was .
also voidable by the plaintiff, and further, that plaintiff
was also entitled to avoid the contract under section 39
of the Indian Contract Act even if the contract or con-
tracts to sell were not voidable ab initio. The brokels
were the purchasers of the share from the plaintiff and
the brokers dealt with the purchasers in.the- market

(the brokers of defendant No. I-in this suit and defend-"
ants in other suits) as principalsswith principals and °

that the brokers’ title being bad, they could not give to
the purchaser, defendant No. 1, a better title to the’

-shares than they themselves had (section - 108, Indian
‘Contract Act) and that none of the Exceptions to sec-

“tion 108~ of the Indian Contract Act applied and so the
- plaintiff was ent1t1ed to the, half-shares in this suit and
to the shares in the o’oher suits filed by ‘him, ,

" It was contended on behalf of defendant No. 1 that

the plaintiff dealt with the brokets as principal with -
agents and not as principal with principals, and that

the plaintiff did not sell the shares to the brokers but -

sold the sameé in the market- through' the brokers and
-the brokers gave the share certificates in the market in
performance of the contract which the brokers had

entered into for and on behalf of the plaintiff, and that

the plaintiff being the seller of shares the plamtlff’

title fo-the shares was transmitted to the first defend- .
ant. ‘It was further contended that even if the plaintiff .

dqalt with the brokers as principal with prmmpals and

the sharés’' were purchased .by the brokers from the
plaintiff, the brokers were in possession of the shares -

S TLIR

. WFazans
v
MaxgaLpas. -
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‘under a. vahd contract Wlth the plamtu‘f and the plo-,

pelty in the shares passed to the brokers and the brokers.
could give a good title to the shares to defendant No, 1:

. who ‘was a bona fide purchaser for value without’ notlce

of the two half-shares of the Central India Spmmng &f

Weavmg Co

Tt was also contended on behalf of defendant No. 1.

~_that the plamblﬁ? havmg delivered transfer forms duly
_ signed by him and the share certificates to the brokers
-who handed- over the ‘same to the broker of the first-
"defendant and received the price of the shares from the
’ broker of the first defendant, was estopped, from ques—y
‘tioning -the- title of the first defend%nt ‘who wasa A

_purchaser for value- Wlthout not1ce to the said two‘
_ half shares - R

.'X

All the three paltnels Dblahlm Fazal Boga and

‘Anvem, absconded on 19th - January 1921 and them

)Whereabouts are not known. The cheques given by

- them to the pla1nt1ﬁ‘ on-15th January were dishpnoured.
~ From the current account of Messrs. Boga and Anveri

“with. the. Central Bank of Indla (ExBibit F) it appe'us
f_‘that f1om 1st January 1921 up to 19th J anualy 1921 there

was a debit balance of Rs. 11,000 against Messrs. Boga

- and Anveri. From the current account of Ebrahim Fazal
leslam w1th the“National Bank of India (E‘{hlblt Q)
it appears that on 31st December 1920 there was a credit
~“palance of Rs. 8-15-2, and on 31st January 1921 a credit
* balance of Rs. 5-13-2.. Thirty-three certified brokers of
the Native Stock and Share Brokers’ Assocmtlon have

sent in their claims against the brokers to the-Secr etary
_ &f the Association in respect of the share: certificates
dehveled ‘by them. to the brokers. at the time of the
Janualy settlement Accordlng to the said claims’ t’;}}e
debts due by the brokers amount to Rupees four or five

=] lacs Thn ty certlﬁed_ b1 okels have sent in their clfums to
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the said Secwtaly aoamst the blokels in- 1espect of

The total aniount of claim in respect of such differences’ o
is Rs. 40,00Q. Haji Bachu Ali; the father-in-law of Boga,

says in his evidence that he had. entered into large

budley transactions through the " brokers, and the.

“brokers hiad to pay to him on the 17th or 18th Janualy
1921 a sum of Rs. 1,89,000 in respect of budley transac-

tions; that the brokers, on 17th. Janua1y 1921, took-
away from him share certificates of 6,500 shares of-
“ various companies and transfer forms signed by him in’

respect of the said shares and the brokers gave him on
18th January 1921 twenty-three cheques all payahle to
;'Ebrahlm Fazal or bearer of the value of Rs.. 1,27,000
and stated that they wounld send to-him the balance of
Rs. 62,500 the next day.- Out of the said twenty-three
. cheques, twenty two- were - crossed and one was nbt
- crossed.” On, 19th J: anuary “the one cheque thab was. not

crossed was cashed by Aladin, an employee of - Ha]y

~Bachu -Ali. - Haji Baehu Ali further says that as his

son was not in Bombay and that as he did not know

how to read or write, he gave ﬁfteen eheques ‘to Vlsram
“Esmail & Co. and six cheques ‘to Mahomedah Visram.

“Visram, Esmail & Co. paid the said fifteen cheques into"

their current account with the -Bank of India and gave
to Haji. Bachu Ali the cash amount of the fifteén
- cheques. - Mahomedah Visram paid the said six cheques
into his current account W1th the Central Bank of India
and gave to Haji Bachu Ali the cash amount of the
said six. cheques.  One crossed cheqﬂ.e was cashed by
Shariff Hasham by paying the same into- his account
“with the Impeual Bank of Persia. Haji Bachu At
-pecéived the moneys in respect of all the said twenty-
three cheques on.18th or 19th January. According ‘to
“his ev1dence e has. a claim of Rs. 62 619 5—0 agamst
the brokers

Sl
differences -due to -them- for the January settlement, - ————

. Fazan -
R 2R
MaNG \LDAS!
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On t.he ev1dence before me, 1t is qulte clear ‘that the

. first. defendant (and defendants in the other suits filed
_ by the- plamtlff) acted with perfect good faith and'
: purchased the shares for value. - Except wlvere a share-

holder is. estopped from denying the title of some
particular transferee the general 1ule of English law

‘1s that a purchaser of shares acquires no better txtle

than his vendor himself has (Colonial Bank v. Cadyi

'»and:/Wlezamsm) and that shares in this 1espect are’

like ‘other goods and chattels: see. Cole v. North
* Western Bémk@) and. Lmdley on Oompames Vol. I,

D 638 (6th ed).

The expressmn s goods in sectlon 108 of the Indlah

"Contract "Act ‘includes all’ moveable oproperty, see

section 76 of the Indian Contract Act. The General:

;-Clauses Act No.I of 1868, section 2, sub-section 6,
deﬁnes 'moveable ploperty as meaning plopelty of

every descnptlon except meoveable propelty and”

~sub-gection 5 defines immoveable property asincluding
~land, benefits to arise out of land and thmgs attached’
~to, the earth .or permanently fastened to anything
_attached to the-earth. 1Itis enacted by section 28 of
© the Indian’ Companies Act that shares in a ‘Company

shall be moveable property. Share certificates are

- moveable property and are therefore “goods * within

‘the meaning of section 108 of the Indiam Contract Act,

- see ill. (@) to section 88 ‘of the Indian Contract Act and

_Hazarimull Shohanlal v. Satish Chandra Ghose®..
- Counsel for the plaintiff as well as for. the- defendant
- admitted that Chapter VII of the Indian Conmact Act

‘applied to share certificates. . Under section 108 of the
- Indian Contract Act no seller can give to the buyer of

- goods a better title than he himself has except in cases

falhng within the exceptxons to that section..

o (1890) 15 App. Cas. 267, - ® (1875)L R. 10C. P. 354,
) (1918) 46 Cal. 331:
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Assummg that the plaintiff dealt W1th the brokers as,‘
principal with pr1nc1pals the questzon is, > whether the -

first defendant is “entitled to the two ha'lf-shares ’ :
: R MANGALDAS

mentioned in the plaint ?-

S It was argued for the platntlff that the Court mu%t’i-
infer that the brokers in. ‘October, November and at all
avents m December 1920 conspired togetherto purchase’

a 10t of shares without any intent of paying for them,
and that they had, at the time they entered into the
transactions with the plaintiff in- October, November

and December 1920, formed the fraudulent intent of not

paying for the said shares and had no intention of

performing their promise to pay for the said shares.
sold; from the followmg facts, namely : . .

(a) ‘the brokers bought a. 1arge number of shares.
The plaihtiff has filed eight suits against ultimate
purchasers in.respect of the-nineteen Central India

Mills shares sold toand. through the brokers The
brokers had bought from otherts also ; ‘ )

(b) the brokers took from- the plamtlﬁ share'f
certificates and gave to him ,bogus cheques on Banks
where they had no credit and-that they gave cheques ,

, to others aleo Whleh were dlshonoured

(c) the debts due to other brokers from the brokers
in respect of the shares delivered to themin the market

‘amounted to four or five lacs The debts due to other'
brokers from the brokers in respect of dlﬁferences ‘

amounted to abont Rs. 30, 000 ;

(d) all the three partners Dblahlm Fazal Boga 'md :

Anvem absconded ;
' (e) Exhibit F shows that between 1st January and

.19th January -in the current-account of the brokers

with the- Central Bank of India, there was a debit
" balance of Rs, 11,000 against them.

: "1921.'

FAZAL
) y
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T do not thlnk the Court can 1nfe1 any such fraudu-
1ent intent.in - October, Novembel or. December - 1920. -

~ In October the plaintiff bought through the brokers:

. twenty-five shares of Central India Mills for October

und sold the same number of shares’ for Moorat

(November) - The biokers brought to' the plamtlff
twenty-ﬁve share certlﬁcates and transfer forms. - The.
~ brokers must have. got. transferred twenty-four shares”
to the plamtlﬂi’s name in the books of the company in
Ocﬁober The pl‘untlff kept -with him the share
certlﬁcate and’ transﬁer form in respéct of one share

f w1bh the name of the “transferee in blank. If the

brokers had any such fraudulent intentas is. contended
‘for, in~ Ootober they would not have given. ‘the sh‘ue
certlﬁcates and transfer forms to the plalntlﬁ
Novembe1 1920 at the time of the Moorat settlement the
plalntlﬁi delivered five shares i 1n the market and budlied
twenty shares. The brokers paid to the plaintiff: the:
_price of the five shares' delivered. . In "December, -

, aeeordmg to the plaintiff, the brokels told him that the

-purchasers of twenty-ﬁve shales were Wllllno‘ to budley v
~ (catry over) the transaction for J anuary settlement and
the plaintiff instructed -the brokers to budley nine- -

=« teen shares of the Central India Mills and accordingly.

the brokers bought nineteen shares for December and
‘sold the same number of ‘shares for J anuary -1921.
* Some difference was due to the plaintiff in respect of-
December settlement. That was not paid to the plaintiff
by, the brokers then, The brokers protised to pay to
the plaintiff. the difference in January. There isno
ev1dence before me that in October, November and
December the brokers had not entered into bona ﬁde

 transactions and it is too much ‘to ask the Court to
~infer that, in October November and December 1920,

the brokers who We1e carrying on business i in the sha1e

- market had not the intention of paying for the shares
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liability and gave post-dated cheques to- thelr COIlStl-
,tuents Whlch Were dishonour ed

~Thold, therefow that the plamtlﬂ" has not p1oved :
:‘that the brokers at the time they entered into thep
‘transactions in October, November and December 1920
formed the_ fraudalent intent of-not ‘paying for the
-shares sold by the plaintiff and ‘had no intent of’

' performm their promise to pay: for the said sha1 es.
- The result is that if the plamtlﬁ dealt with the brokels
-as principals and not as agents and if the transactions

-of October, November and Decembe1 were contmcts ]

between the plaintiff and brokers as ‘between punmpal
and principals as contended for by the plaintiff and not
as between principal and agents, the said contracts
were not voidable, as consent to the same was not

“caused by fraud or misrepresentation. - The said
contracts, in my opinion, were;, when they were entered '

1nto bonaﬁde contlacts

- ’I‘hen it was: contended for the plalntlff ‘that in
January the brokers formed the fraudulent intent of
" not paying for the sald shares and had no intention of *
‘performing their promise that ‘the cheques given by

them. would be cashed on presentatlon and that” the
’contract then made was also vmdable by the plamtlif

The plaintiff has given his evidence in a very straight-_

forward mannér and I accept his evidence in its

entirety. “ Now it isclear from the‘evidence of the:

plaintiff -and Esmail that on the 15th January the

brokers gave to the plaintiff two cheques post-dated the.

+ 20th January 1921.  Anveri told Esmail on the- 15th of

January that he would get moneys from the purchasel ]
- on 17th-or 18th Jahuary and would pay the amount he
received from the purchasers into his current. account

: . _ FIC A - N - R

bought by them and of perf01m1ng their prom1se'f S H

‘because on'19th January they - absconded with & heavy -

. Fazan .
Cow
~ MANGALDAS:
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) W1th the Bank and S0 he Would be able “to meet the.

cheques. VF.roAm/W,hat tlansplred\subsequently, it might
safely be inferred that when Anveri ‘made, these

statements neithexﬁt he .nor his ,partners had  the

intention of making available at the Centrat Bank .of
India sufficient money to meet the said-cheques. = The
said statements were false. If Anveriinduced Esmail
to dehver to him the said share certificates by tender-"
ing the post -dated cheques drawn on the Central Bank -
Where he -had mo money .and by which Bank he

,'Texpected the cheque would be dishonoured, he made
the pla1nt1ﬁ perform his part of the contract by cheat-

”‘-mg Esmail, but the question -is, “whether Esmail was

, mduced by the said frand and dlshonest statements to
'd.ehver the said. share certificates to Anveri ? -

- Estnail in his evidence says that he would not have

’ delivered the share certificates but for the 1epresenta-;;
" tions made to him by Anveri. But both Fazal and,

Esmail admitted that accordmg to the uisage they were

" _bound to deliver the share certificates before payment

was made to them." Esmaﬂ in his evidence stated that

~he had no reason to distrust the brokers on 15th of‘
January. He also at first stated that the plaintiff did

not_tefl him anything about the share certificates.
“When asked why he demanded payment and refused -
to parb with the share certificates without payment, he’

. stated that the plaintiff had told him not to part with,_ -

. the share certificates without receiving payment and-
‘that he did not like to part with the share: certificates
_without asking the plaintiff about it. . Plaintiff says he
-expected Esmail to hand over.the share certificates to
_the brokers in the regular course of business and that -

" he was bound to deliver the share. certificates before

the -paiyment day without receiving any payment from,
the brokers, and that if he had been in Bombay and the
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.Tbrokels had asked for the share certlﬁcates he Would'

~hayve dehveled the same to the brokers ‘
" Tt seems to me, therefore, that there isno reason Why

Esmall should refuse to part with the share certificates -

without money, and when he says he demanded money
when the br oker asked for the share cer tlﬁcates I think

he believes that to be the case after "the frauds of the.

brokers ‘were dlscovered Tt seems to. me. that the
brokers, who had by that time formed the fraudulent

intent of not paying for the shares, in "~ order that there.
might be no suspicions against themselves, volunteered"

to give a post-dated cheque and when Esmail asked
why the cheque was post-dated told him that the
‘pu-rch,a‘semoney “would be put into the Bank and the
cheque would -be honoured. I am of opinion that
Esmail would have parted with the share certificates
- even though no cheque or money had been paid to him
and no representations made to him, though now. he
honestly believes that he Would not have done 50. W1th-
. out being pald \ ~ :

I hold, therefore, that the plalntﬂf handed over the
‘transfer forms and delivered the. share certificates in
performance of the contract of December 1920 and that

Esmail was not induced to dehver thé share certificates
by reason of the fraudulent representation of Anveri

-and that the share certificates ‘and transfer forms were °

not obtained from the plamtlff’s cousin Esmail by means’
. of an- offence and fraud. The nineteén shares -were
- appropriated by the plaintiff for the purpose “of the.
contract of December 1920 -with the brokers and that

appropriation was assented to by Anveri who took the
‘share certificates; and the plaintiff’s title both legal
and equitable in the shares passed to the brokers and
the brokers - transmitted their title to the -shaves both

~legal and equitable to the ﬁlst defendant and the other

purchasers.

1921

“FazAL |

"MANGALDAS.
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1921 " Bat, in my opmlon the 1esult Would b6 ‘the same 1f._;
*‘1_“'" “Esmail was induced to perform his part of the contract
O -of December 1920 and to deliver the nineteen. ghare -

M'AI{%}DAS ce1t1ﬁcabes on the frandulent, 1eplesentat10n of Anveri
""" that he Would get the purchase money of the hineteen’
: shares from.the purchaqels in thé market -and would
pay the ‘amount o8 purchase money into his ‘accotint
‘with the Bank and the post-dated. cheque_% would .be
“honoured. "The contract of December 1920 was valid
" when made.  In performance of that contract the
plammff had to daliver to the brokers and did deliver
to the brokers transfer forms dal y signed by him about’
" six . days before the payment’day. The plaintiff had
also to’ deliver the nineteen share celblﬁcates before
- the payment day (17th January).  The brokers had to
“pay the price.to the plaintiff on the payment day or on.
. the day following -the payment. day Now I assume
‘that the brokera 1nducad the plaintiff to perform 111s
-part of the- contract by representing to him that the :
brokers’ Wou[(]. parform their part of the contract of -
203;11 January, and -the plaintiff performed his part of
_the contract because’ he was deceived into believing
‘that -the -brokers would perform their part of the.
contract It a contract is obtained by fraud or cheatmg,‘
Citis vmdable at the instance of the party defrauded or
cheated but if the- performance of the contract - is
obtalned by fraud or cheatmg, there is no authouty for
saymg that the contract can be avoided. Tt was Jeld
in’ Jamsetjz Nassarwangi v. Hirjibhai Naoroji @ that ‘
fraud in the performance of a contract, apart from its.
makmg, is no ground for ‘rescission and restomtlon of
the parties to the position in swhich they were before
_the-contract was entered into. From section 108 (3) of
the Indian Contract Act, it appears that if the contract
s 1endered voidable because it was obtamed by cheatmg ;

- (]912) 37 Bom. 158
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for any other offence .no ploperty passes to - tlle"

'buyel But there is no authority for extendlng that

'prop051t10n and saymg that where- performance. of the:
contract is obtamed by fraud or cheamng, the property -
_in the goods delivered in pelfor mance iof ‘the contract’
‘does not pass to the buyer. In my 0p1n101’1, whele a

seller is induced to perform his part,ofia valid contract
~of sale and to deliver the goodsto the buyer in perform-
ance of that contract .by flaud or cheating -on ‘the
‘palt of the buyer, the- p10pe1 by in the goods delivered
to the buyer passes to the buyer, and if the buyer sells

and delivers ‘the goods to a bona fide pulch_asel for

valuable consideration without mnotice, such , a
purchaser gets a good title to the'goods and the seller
cannot recover the goods from such a purcha=e1 The
seller has his remedies against the buyer.under the
contract and can sue him for the price of goods. When
goods sold have been dehvered to the; buyer and the
‘price of the goods is not paid by the buyer, the seller
. can only sue the buye1 for-the pmce of goods except in
- the following cases :— »

(a) A selleris entitled to 1es01nd the’ contlact and
_retake possessmn of 'the goods - delivered .to the buye1'
on failure of the buyer to pay price at the time fixed.
where it is stipulated by the contlact that he should

" be so enmtled section 121 of the Indlan Contract Act.

(b) Where the contract is V01dab1e or terminable by
. the - se11e1 the seller may disafirm the contract and
retake possession of the goods “which have been
7dehvered under the contract S

-(¢) The seller may also 1escmd the contract and
retake possession of the goods whére the :contract
is unlawful for causes not apparent on its face, and the

. defendant is more to blame than the plaintiff. In such
a case if the parties are in pari deliclo the seller cannot.

. 1921";’;- :
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- rescind. the contract . and retake possesswn of the,
: goods flom the buyer

Even in cases (a), (b) and (¢) the seller cannot 1etake ‘

the buyer under the contract where the ‘9wnership of
the goods is transferred by the buyer to a third person
who before the contract is:rescinded buys them in
‘good faith of the “buyer who is in possesswn of the
goods unless the circumstances which render the con-
tract voidable amount to an offence committed by the

. buyer or those whom he represents : see section 108,

Exeeptlon 3,. Indlan Contract Act

1 hold therefore that even 1f Esmall Was 1nduced to

. part Wlth the share ‘certificates on the fraudulent

representations of Anverl which amounted to cheating,

" the plaintiff’s title both legal and equitable ‘in ‘the

_ shares passed to the brokers and the brokers passed
their title in the two half-shares to defendant No. 1
who is entltled to retam the two half—shales ’ '

 Then it was contended that the plalntlif was entltled

to avoid the contract under section ‘39 of the Indian.
- Contract Act.. Section 39 deals with discharge of con-
tract by breach. The Indian law on the subject of dis-

- charge of contract by breach is contained in sections 39,

- 51,-53, 54 and 55 of the Indian Gontmct Act.” Section 39
~ deals with the two cases in which a party to a contract
- before or at the time fixed for its performance (a)

refuses to perform his promise, and () disables himself
from performing his promise. - In either case the pro-:

. misee may pat an end to. the contract unless he has-
 signified by his words or conduct his acquiescence in’

its continuance. 'Where a party to a contract refuses

~to perform or -disables himseli from performmg his .

prom1se before the contractual t1me for. performance '
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'has aruved the ﬁpronusee may put an - end to the "19?1’{_’: .

contmct and if he does o, an antlclpatory ‘breach of =
Fazau -

the contract occurs. “When .a party to a- contract . P

“refuses to perform or disables. hlmself from- pelfmmmg MinGaLpas.”
‘his promise at the t;me ﬁxed for ity performance, ‘he -
commits a breath of the contract unless, by - agreement‘
between the partles further time is given and the
contract is kept alive, In this case the time “for- per-
formance of the contract on the palb of the brokers
“was 17th or 18th January. The plaintiff took the post-
dated cheque and gave time tD the brokers till 20th
January * The cheques were dishonoured on 20th
January and so the brokers failed to" perform their
part of the contract and commltted a breach of the con-: -
‘tract on 20th J anuary 1921.. If on 15th J anuary when
the brokers gave the bogus cheques they are to be _
deémed to have. refused to perform or digabled them-
selves from performmg their promise the refusal or
inability to perform was before the contragtual time -
had arrived and as ‘the- plaintiff did not accept.the
Yrokers’ repudiation of the contract that day no antici-
patory breach occurred. . In my: opinion, therefore,
~gsection 39 .of the Indian Contract Act does not help the
plaintiff, -

Then it was argued on behalf of the plaintiff that, the °

~plaintiff’s signature as seller in the transfer forms was
not attested and the transfer deeds were not stamped
at the time the plaintiff and defendant No. 1 signed
the same. It was further contended that by delivery
of transfer forms in blank SIgned by the seller and the
-share certificates property in the shares does not pass
to the purchaser. . . :

Sectmn 28 -of the Indian Compames Acb enacts  that
- ghares shall be transferable in manner provided by the
E Artlcles of the company Artlcle 33 of the Altwles



1921

. FAZAL
: v

- Maxgaufas.

512 INDIAN LAW REPORTS [VOL XLVI :

of Assoclatlon ot' the Central Ind1a M1lls prov1deS‘
that shares W111 ‘be’ transfemed by an instrument- in

writing. Tt gives a transfer form. Artlcle 34 provides
that every instrnment of transfer shall be executed

" both by the transferor and -transferee. - The Artlcles

‘do not require any attestation. . So- thereds nothing in
the contentlon that the plamtlﬂ’s signatore ‘was not
attested when the plam’mﬁ 81gned the transfer forms.
Under the Indian Stamp Act if the transfer forms are

. not-duly stamped, on payment of the penalty 1equ1red
' by 1aw the’ defect is cured. :

It is a common practlce for a seller of shaves ‘to S1gn

“an mstrument of transfer with the name of the trans—

feree in blank. The buyerthen inserts his own name
or without doing so resells and hands the blank trans-

- fer to'the new purchaser who again either inserts.his-

own name as the transferee or resells and delivers the

. transfer still in blank to the  purchaser from him and

so on.. Delivery of the share certificates with the
transfels executed in ‘blank does not invest the holde1 of

~ the certificates and the transfer forms with the owner-

_ ship of the shares in the sense that no further act is .
- required in order to perfect his right. The trans-
~ feror continues to be the shareholder recogmsed by the
- company. ~#As pointed out by Lord Watson in Colonial

Bank.v. C’ady and Wzllmms,“) delivery of the share:

~ certlﬁcates with the transfers executed i in blank passes
- not the'property in the shares but a title legal and
» eqmtable which will enable the holder to vest himself

with the shares without the risk of hig right bemg

. defeated by the registered owner or any other person i
) demvmg t1tle from the reglsteled owner ' ey

_ In my opmlon therefore, assumlna that the shares ‘

| 'wele pulchased by the brokers from the plamtlff ‘1s '

(81 (1890) 15 App. Qas, 267 at p. 277.
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contended by the plamtlff the first defendan¥ is”

" entitled to retaln the shares and to fill in the blanks in~

the transfer forms and get the shares registeredin his -
‘name in the books of the company. If I am right in

hoIdlng that even if the brokers dealt with the plamtlﬂi_
as prmelpals “with principal the first ‘defendant is

entitled to retain the shares and the plaintiff has no

claim to the same, it is unnecessary to determine the-
question whether the brokers acted as the Plaintiff’s

agents and if so whether the plaintiff is-liable for the
fraud of the brokers and has nofclaim to the shares and
the question of estoppel raised by the first defendant’s
counsel But as this cdse may go further I shall ex-
press my 0p1n10n on-the above mentioned quesmons

M. Inverarity has contended: that the plaintiff dealt
with the brokers as principal with principals and not. -

as principal with agents. He further contended that.

the contracts of share-brokers with their constituents

in -Bombay are contracts on pakki adat terms. The
incidents of a contract entered-into on paklki adat

~terms are given in Bhagwandas v. Kanji® No .

evidence has been called to show that the relations

between the plaintiff and the brokers were governed
by the usages of the Bombay. market known as the

3 pakkz adat system.  No attempt has been made up to

_now in any case between a:share-broker and his consti- -

tuents in these Courts to show that. transactions
. .between a share-broker and his constituénts are entered

into on pakici adat terms. The evidence clearly shows -

_that the broker is bound to sell the shares in the

market at the proper rate and cannot buy for his .

constituents his own shares nor sell to himself the

shares of his constituents. I, thérefom ‘hold that the .

-contracts of the plaintiff w1th the brokers ‘were not on
. pal.,lcz adat terms. o
- (1)-(1905) 30 Bom. 205.". -
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‘The mnext'. questwn is; Wh.ether the - transactlons X
between the plaintiff- and the brokers were between '

buyers and sellers ? . In the plaint as originally drafted ~

(it is stated that - the plaintiff sold nineteen shares

through the brokers who were carrying “on busmesé as

.share-brokers on the old stock exchange and that
‘according to the usage of the Bombay Share Market the

brokers were liable to the plaintiff for the perfonnance i
of the contract. Ebrahim Fazal was a mémber of the
Native Stock and -Shar® Brokers’ Association and the -

" brokers’ ‘card stood in his' name. The plaintiff has -
~produced the contract note, dated 22nd November 1920,

“sent to the plaintiff by the brokers.. ‘According to the-
. contract note ExHibit H, twenty shares were bought for

Moorat (November) settlement. at Rs. 4,600 and sold for,

_December settlement at Rs. 4,646 by the brokers by

4pla1nt1ﬁs orders and on plamtlff’s account subject to
_the rules and regulations of the Native Stock and Share
_PBrokers’ ‘Association. The plaintiff. hasadmitted that all

_ his transactions with the brokers were subject to the .

rules and regulatwns of the -Native Stock and Share
Brokers’ Association.. It is argued that as by the rules =

~and usages of the Bombay share Market brokers are

personally liable to the brokers with whom they
transact business and are also personally liable to their
constituents they deal with their constituents as
prineipals and not as agents. -~ According to the rules
and regulations of the Native Stock and Share Brokers”
Association between the brokers all business is done on
the footmg that they are actmg as principals. Brokers st '
can- enter into transactions on their ovvn account

‘ Brokers when they enter into transactlons on behalf of
a prmmpal do not disclose the name of the principal for .

‘whom they - are acting. Accordmg to the rules of the:
English Stock Exchange business is done between.
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' members of the Stock Exchange on the footing that they” -

‘are. lactmg as pmnmpalb but it has never been .declded
‘that a broker on the English Stock Exchange dels with

his cons‘mtuents as pr1nc1pa1 with pr1n01pals Tt does not: - ‘
follow that because brokers are’ personally liable to the

brokers with whom they transact businessin the market
‘that they deal with.their constituents as principals..
Every agent who contracts personally though on behalf
ofhis p11n01pa1 is personally liable and- may be sued in,
his ownname on the contract: see section 280 of. the

Indian Contract Act. Further, it appears that by the
riles and usages of the Stock Exchqn‘ge\stock brokers are .
personally responsible to their clients in the event of the -

-person with whom they have made bargains: for their
clients failing to carry them out. - An agent, by express
contract with his principal or by the nsages and rules
of the particular place; market.or business in which he

is employed, may become personally liable tothe -

_principal.  Such an agent is called a del . credere agent.
' Further it is in’ evid_ence “that thea broker-is - bound ‘ to
sell the shares of his client in-the market-at the proper

rate. . 'Heis not entitled to buy his client’s securities -
“from his client nor can he sell his own securities to his’
client without full disclosure and is bound to account -

for all profits made by “him; in the ' course -of” agency,'
‘beyond his ordinary remuneration.. Mr." Inveramty in
his concluding address contended that the brokers were
the plaintiff’s agentsto sell and. buy shares but that
after they had bought and sold the shares they were -
‘not agents but principals. He argued that it appeared
from what happened at the time of .the settlement that
the brokers did not keep the contracts, which they-
entered- into* for their. chents ‘alive -and they were
allowed s0 o do by the usage of the Stock Exchange

and therefore they were not agents, but principals. -

Now it appears that a broker who enters into a contract

1921
Fazai
S

- MANGALDAS. S
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for sale of a certam number of shares of a. certam,‘

T - company on behalf of his constituent. X - with
- Fazan

broker M does enter into a contract with the same
broker M for the- purchase of the same number of"

‘shaves *in -the same company on - behalf of another
- constituent Ybefore.’che»settlementj day. The broker,
it is contended; thereby cancels the contract of his -

constituent X with the broker M because at the time of

" the settlement the brokers - who have bought and sold
- equal number of shares of the same.company pay
 differences only. . During each settlement there are in

‘the ordinary course numerous dealings in ‘the same

-kind of securities and on' the settling day ‘there are

‘ many brokers who have bargams to complete and some"
- of-these brokeyrs may have both bought and sold the
, -same. securities. It would cause great delay, incon-
- venience and expense, if every . seller had to deliver
-securities’ to his immediate purchaser and actually

transfer to him and receive- payment from him when'
both may have had ojher dealings in the securities andt
have bought from or sold to other members  who also

.. may have re-sold or re-purchased. ‘T(‘)ﬂ avoid this the

following method is adopted by the brokers who Vére\
members of the Native Stock and Share Broker’s.
Association. The brokers who have bought and sold

- equal number’ of shiares in' the same companies pay
. differences only. A broker who wants to take delivery

-on the gettlement day, on- behalf of- his constituent,
calls upon a broker with whom he has an outstanding

" contract for purchase of the shares of which ‘he wants
~ to take delivery .even though the broker did not buy

from h1m the shares of his paltlcula1 constituent on

" whose behalf he wants to take delivery. * The brokei
~ who has to take dehvery issues a lapli (known as.
" ticket on the London Stock Exchange) on . the first day -
<ot the_\settlement.month to the broker with Whpm he
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ihas an outstandmg contract in 1espect of the shares. of 1921,
Wwhich -delivery is to be taken. .On- the. kapli the ———
purchasmg broker writes the number gwen to him by ~1'_A§,AL.

“the- clerk of the Association who givesthe printed form " MAVGALDAS
of the kaph The purchaqmg broker also writes on the
‘kapli the name of the shares, the date, his .own name,
and the name of -the broker with whom. he ‘has an.
outstandmg contract and to whom he passes the kaplz
_That broker sends that kapli'to-the broke1 who has-an’

outstanding contract with him and”so on.” The kapli
is thus circulated amongt certified brokers with-whom
there are outstanding contracts till_it comes into the
hiands of the broker who has to deliver shares on behalf
of his constituent.” The selling broker retains the
Ieapli and informs the. purchasing broker .about the
retention of the kapli. Transfer forms are signed by
the constituent of the selling broker a week before the
payment day. The selhng broker then gives the trans-
der forms duly. si gned by - ‘his constituent to -the
purchasing br oker who sends the same to his( puréhas-
ing broker’s) constituent. The transfer forms are then

- signed by the constituent of - the _purchasing brotker.
The constituent of the selhng bloker delivers to the
selhno broker the share certificates: before the

ayment day or on the: mornmg of the payment day.
g‘he selhng broker gives to the purchasmg broker the .
~ghare certificates on the payment day. .An hour or two

‘thereafter on the same day the -purchasing brqgker pays
the selling broker for the shares according to the rate

. fixed by the Association. Each intermediate broker in
“the %dpli pays or receives from the broker ‘in the kapli -
. with whom he has an outstandmg -contract” the
‘difference between the rate fixed by the Association

and the rate in the contract between them as the case

‘may be. When the transfer forms are signed by the
_.seller and the buyer they are mnot stamped. The

Voo
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r'purchasmg broker » after the sha1e certlficates ale-v

received by ‘him from the - selling broker and after’

“he makes payment, ‘puts the requisite stamp on the
. shareq and lodges ‘the. transfer forms and shares with
- the company for getting - the shares transferred to the'

name of his constituent. The purchasmg broker gets-

- ftemporary receipts from the company and hands them

over to the pufchaser. -Under this practice, the ulti-
mate purchaser, i. e , the issuer of the kapli is substituted-

. ‘as the broker Wlth Whom the ultimate selIe1 is to
. complete the tmnsactlon '

Tam of opinion that certlﬁed brokers of the Bombay :

' Na’owe Stock and Share Brokers’ Association. are del

¢redere agents of their constituents, They are in a.
ﬁducrary relamonshlp ‘to their. constituents. Their:

~ duties are strictly to adhere to the position of agents,;

“to act mhgently for- their prlnclpals to carry out the
instructions of thelr principals, and to make enforce-
able, bargains for them and keep those bargains open®
IfA a broker, has bought from B, another broker, a’
certain number of sharés and B has bought from A the
same number of shares in. the same company for a
certain settlement they may on the settlement day

/ _agree to set off one bargain against the other and S0 save

‘the necessrty of completmg both bargains.

. thmk on the whole that in the plaintif’s transac-.

tlons for Octobe1 November, and December 1920 the
" brokers acted as the plamtlﬁ’ agents, and did not ‘deal-
Wlth the pla1nt1ff as plmmp'rls with prmolpals

The next. questlon that - arlses is . Whether if the
brokers acted as plaintiff’s agents. ‘the right, legal and

_-equitable, of the plaintiff in ‘the shares passed to

- defendant No. 1 (and to defendant No.1in other suits)
enabhng him to get the - shares registered in his name
- in the books of the company
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The plamtlﬁ authorned the brokers to sell the shales '_'- 1921
and the brokers sold them for and on- account of the- 7
plamtlﬂf in-the market. “The ‘plaintiff gave to the FA;_A_L e
brokers the transfer forms and the share certificates in’~ MAveALDas.’
order that the same mjight be delivered by the brokeérs :
in the markef. When the plaintiff delivered- the.
transfer forms and.the share certificates to the brokers -
he intended to part with his interest in the shares to
the transferee A broker in the Stock Exchange has
authorlty, ‘which -arises from his employment both to
make and take payments on behalf of his. principals.

The brokels in this case as plaintiff’s agents delivered
the transfer forms and share certificates in the market
and received as the’ pllaintiff_’s' agent the purchase
money of the shares.  Instead of paying the money to -
their principal, the plaintiff, the brokers appropriated -
the same to their own use. It was contended' that if
the brokers were plaintifl’s agents they obtained the
share certificates from . the plaintiff by cheating, and,
tRerefore, the first defendant acquired no, title to the -
_shares.  But the principal and not the third party is
responsible for the fraud of the agent. Everyact done by
ah agent on the prmclpal’s behalf and within the scope
of his actual’ authority is binding on the principal with,

* respect to persons deahng with the, agent in good- faith. .
The plaintiff having put forward the ‘brokers as his

- agentsin the marketto make representations to innoeent

~ third parties to the effect that the brokers were author-
- ised to transfel the plaintiff’s. title in the shares®and to
receive the purchase price of the shares cannot be -
heard to say, if those representations have ‘been acted
on by the innocent third parties, that the brokers ob-
tained the sha,re certlﬁcates by cheating the pla1nt1ﬁ" ‘

Lastly, I have to consudel the'questlon of estoppel._»
When the blank transfer forms and share certificates
are delivered under a contract by a registered holder of
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‘ shares and the buyer sells the shares and dehvers the
o blank transfer forms and shares to a bona fide pur-:
" chaser for value, 01 where blank transfer forms and the

share cerfificates are delivered by a reg1stered holder of
shares to his broker for sale in.the market and the
broker sells the. same as the agent of the reglste1ed
holder to a bona fide. purchaser for value, the bona fide

- purchaser getsa good title to the shares and can insert

his owa name in the transfer form and procure himself
to be registered as owner. - In such cases the question
of estoppel does not arise. ‘

~

Mr Taraporevalla has argued that even if there was’

no vahd contraet between the plaintiff and the brokers

and even if the brokers were not acting as the plaint-
iff’s agents, if the pldlﬂtlff signed the tlansfer forms and
‘delivered the same and the share ‘Gertificates to the
brokers, byithat act of his, he placed the brokers in
a position to give a good title to defendant” No. 1 who
was a bona fide purchaser for value without notice and

" that the plaintiff was estopped by the said -act of his

from asserting any right to the shares. Mr. Inverarity -
for the plaintiff ‘contended that there is no estoppel
.and has relied on France v. C’lark(‘) Tayler v. Great
Indian Pemnsula Railway Co.® ; Huichison v. The.

" Qolorado United Mining Company and Hamzllm ; and

Fom v. Martin®.

In Frcmce v. Clark® the reglsteled holder of shares

. depos1ted share certificates and blank transfers with C

as security for £150. C deposited the certificates. and

“the same transfers still in blank with Q as security for
- £ 250. - It was demded that Q could only hold them as .

agamst the reglstered owner as securlty for £ 100

. @ (1884) 26 Ch. D, 257., e (1886) 3 T. L. R. _255.,
@ (1859) 4 De. G & J.559. . - 9 (1895) 64 L. J. Ch. 473, _



va‘r;» XLVL] - BOMBAY SERIES 521

~In- Tayler v. Great Indian Penmsula Railway -
Co " the- plaintiff . who was" entlt_led, to ~ some -
£ 20 ‘shares and some £ 2 shares in a company directed -
“his broker to sell the latter. The brokers obtained:.
forms of transfers stamped suﬁicieptly‘ to pass the
*£° 20 shares. The plaintiff executed  these forms
- leaving the- blanks to be filled in by the broker. . The .
broker inserted the descrlptlon of £ 20 shares but left

the name of the transferee still in blank and sold the
£20 shares in fraud of the registered holder. The

namés of the purchasers were ultimately filled in, they

' knowing that the transfershad been previously executed

“in blank. ' It was held that the 1eglstered holder was '

" entitled ’ro the shares.

vQ..

. Tn Hutchison v. The C’b‘lorade -Um"ted Mining Com-

wany and Hamill (Hamill v. Lilley)® Hamill, who
~was the owner of shares, delivered to hlstéon the trans-

fer forms signed in blank and the share . certificates to -
deliver the same to S an intending purchaser The.

_ son borrowed moneys by pledging thé share certificates

and the transfer forms in blank. Tt was held . that.

: Hamill was entitled to the shares.

In Fozx v. Martmm‘a registered holde1 of shares in-
. stluctedabrokel to sell them for him for cash andz

~ signed a blank tlansfer which he handed with the share
~certificates to the broker The' broker depos1ted the
share certificates and the blank transfer with his banker
" as security for an advance to himself. It was held,
following France v. Clark®, that the banker had no

title to the shares as agamst the 1e01stered holder

of shares. .
Accordmg to the arblcles of the company the shares

in Fr ance v. C’lark“’ Tay Jler V. Great Indwm Peninsula

m (1859)4 De. G.&J.559. - . ® (1895) 64L..J. Ch. 473"

@ (1886)3T.L.R. 265 T . .~ - @ (1884) 26 Ch. D. 257.

1921
. Fazan,
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Railway Co.® and Hutchzson V.- Colorado Umted

Mining Company™ were transferable only by -deed.

‘Where the constitution of the company requires. trans-
fers to be by deed transfers in blank are void and give
no title to the transferee nor has the.’rlansfelee any

autliority to fill up the blank: see Tayler V. Great!
Indian Penmsula leway Co.. . \ :

No doubt these cases ale therefore, dlstmgulshable
from the present case. where the. articles of the com-

~ pany do not require a deed for transfer of shares but it

‘appears from the judgments in the above-cited cases
and -from: Fox v. Martin®, where the articles of the

‘company d1d not require a deed, that the reg1stered

“holders of shares were not estopped because the receipt

of the blank transfers signed by third parties affected:

_the mortgagees and the purchasers with notice. Ac-
- cording to these cases a person who takes from another
~ blank transfers.of shares in respect of the debts of

such person is bound to look to theaathority of the

- person to use such: blank transfer forms as his own.

‘It may be observed that the authomty of France v.

Clark® and Hulchison v. The Colorado United Mining
~ Co. and Hamill™® is considerably shaken by the speeches
- of Lord - Watson and Lord Herschell in Colonial
- Bank v. Cady and Williams®.. The House of Lords

in that case decided that there was no estoppel because

the acts of the executors.of the deceased registered-

owner in signing and delivering the blank transfers did
not amount to.an -estoppel,” but both Lords Watson-

" and Herschell said that the same acts on the part of the

registered owner himself would have amounted to an.

- estoppel - Lord Watson said (p. 278) :

4 Had the transfers beén executed by -John Mlchael \W1111ams~ and the -

~cert1ﬁcates thereafter sent by him to Thomas, Sons & Co., for safe custod), :

"m:(1859) 4 De. G- &rE50. o @  (1895) 64 L. J. Ch. 473,

S . '

o (1886) 3 T. L. R. 265. . & (1834)26Ch. D. 267. - -
R (5) (1890\ 15 App Cas 267 - N
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I-should not have heqltated ‘to hold that Blake\vay, though actmg fraudu- <
lently, was nevertheless placed by his act in a position to give a’ t1tIe to an -
“honest purchaser whlph his employer could not dispute.” But that is not the

“ case With-which we have to deal”.

c

Lord Herschell said (p. 285)

“Ifj in the pr esent case the transfer had beeu s1gned by the reglstered
“owner ang delivered by him to the brokers I should have come to the conclu-

sion that the banks had obtained a ﬂood title as agamst him, ‘and that he was

'estopped by his act £rom assertmg any rwht to them

At p 986 he szud

- The cage seems to me to dlffel essentially from that of a txansfex s;gned

By the remstered owner.y He must, presumably, have 51gned it with the inten-

tion at some. time or other of effectmv a iransfer. 'No -other reasonable- -

construction can be put on his act. And if he entrufts it in that. condition to a

third party, I think thost “dealing with such third party have a’ right to

assume that he has authority to complete a transfer”.

_ These obzter dicta were. not followed in Foz v.
Martin® on the ground that Frarice v. Clark® was not
expressly overruled by the case of Colonial: Banf v.

Cady and Williams®, Francev. Clark® was followed
by Bigham J. in Sc;énuel Montagu and Co. v. Weston,
Clevedon, and Portishead Light Railways Company,®

where a sub-mortgagee of Lloyd’s bond “with blank
transfer from Chick & Co., who had only a limited

authority to deal with the security was held not en-

" titled to recover the amount of the bonds which were
issued by the defendant company. It was observed by

Bigham J. in that case that the dictumr of Lord Her-

schell in Co Zonzal Bank v. Cady® must be used in
connection with-the facts of that ‘case .and was not
intended to conflict in any way with the decision in
- Francev.Clark®. The learned Judge further obsérved

that it might be that if a bond with-a blank transfer-on
its back such as an_ American Rallway Bond were

M (1895) 64 L. J. Ch. 473,
@) (1884) 26 Ch. D. 257.

B (1890) 15. App. Cas. 267.
® (1903) 19 T. L. R. 272.

&

1921

FAZAL :

i

MANGALDAS,
P



1921

C FazaL

v,

MaXeaLpas.

~ for value without notice.

524 s INDIAN LAW REPORTS [VOL XLVI

' handed to any one Wlth the tlansfer executed by the

owner, tlie owner would ‘bé’estopped from denymg the
authority of the person so entrusted to deal with it.

“but that would only be because.of the inference “in
- favour of such an authority which would be drawn
‘ from the deposﬂ: of bonds in that partlcular f01m '

The dmta of Loxds Watson and He1sche11 were follow-
ed inthe Irish case of Waterhouse v. Bank of Ire-

‘ landm ‘where some Pennsylvann Rail Road Company‘

shares were “handed by the pldmtlffs who : were the

. registered owners, to a broker as. margin to cover a

loan with which the broker was to purchase shares in
certain other companies for the plaintiffs., The broker-

pledged the shares for his geéneral loan account at his

bankers.  He did not purchase any share for the plaint-

) 1ﬁ:s bub sent the contract notes purportmg to have done‘

* The broker ‘absconded and the plaintiffs gave
not1ce to the bankers that they were the owners of the
shares.” Thereafter -the bankers having filled up the
transfers‘were duly registered in the books of the com-
pany. The bankers claimed to hold the shares as secu-
rity for the amount advanced by them .to the broker.
It was held that the plaintiffs, having delivered to-the
brokers share certificates with transfer forms signed

by them, were estopped from asserting their ownership

against the defendants who had taken them bona ﬁde'

j The abovementloned obater dwta were also followéd

by Pickford J., now Lord Sterndale M. R., in’ Fuller v.,

GQlyn, Mills, C'um ie & Co.®" Whele the owner of shares

- after purchasing them through a broker allowed the

“certificates, on Whlch were endorsed forms of transfer

" which were executed by the registered holder of shares,
_to remain in the hands of the broker and thq ‘broker

© @W(1892) 29L.R.In384 . - - oenadge K. B. 168.



'*VOLV XLVI ']  BOMBAY SERIES 525~

fdepos1ted the same W1t11 his. bankers as secuuty for 192t
- his account with the bankers, it was held that the owner Fazan
was estopped. from setting up his title against. the "4

bankers. . See also Hone v. BoyleW and the obsewatwns MaxaLDAs,
ofz Fitz Gibbon L J atp 173.. I

The obiter dicta of Lords Watson and Helschell are,

in my opinion, at variance with France v. Clark®.

. Brokers or bankers dealing with brokers- are not put .
“upon enquiry by the mere fact that the share certificates

"and transfer forms are not in the names of the* brokers ]

‘bringing them but are in the names of -third parties.. .

" According to English law, where the owner of shares -
‘either signs the transfer forms and delivers the same
with the certificates to a broker or where neyer having
had possession of the blank transfer forms and share
certificates but knowing them to be in such . condition.
that a broker can deal with them he allows them to-
remain in the broker’s possession and _thereby enables’.
the broker to part with them to another whotakes tl_lem
upon the faith of the apparent authority of the broker
to deal with them, then the true owner. is estopped.
flom questmnlng the title of the person ’oakmg upon
the faith of the apparent authorlty of -the -broker. to.

" deal with them

The la.w of estoppel is c(;l.ifﬁmed in section - 115 of
iIndlan Fwdence Act which is in these terms :—.

. *When one pexson bas, Ly his declaration, act or onusswn, mtu\tloually
. musui ot permitted another person to believe a thing to be truc-and to act,
npon such belief, neither he nor his repxésentative shall be allowed, in any
suit or proceeding between himself and such person or lns repr esent'\tn e, to
- deny the truth of that thing”.

It was laid down by thelr Lordshlps of the Pu\)
_ Oouncﬂ m Sarat C’hunder Dey v Gopal C’hundm'

0 (1891) 27 L. R. I, 137, @ (1884) 26 Gh.D. 257.
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o lean Laha(l) that the terms of the Indlan Evidence Act . did
= Fazs v‘“., not enact as law in India anything. “different’ from, the
R :[ b o law of England on the subject of esboppe]
MANGALDAS,

-1 have held that the plaintiff delivered the transfel .
forms and share cert1ﬂcates to the bloker ' -

In my opinion, even 1f there Wis 10 contlact belween -
the plaintiff and-the blokers and even if the brokers -
were not transm1tt1ng the plaintiff’s title to the shares -
as the. plamtlff’s agents, the plaintiff, Dy signing the
transfer forms and delivering the same and the share

« certificates to the brokers, placed them in a pos1t10n to
‘give a title'to defendant No..1, who. was a bona fide

*-»_purchaser for value. thhout notice, and is estopped by
his- act- erm asserbmg any -right to*the shares. The
result is that thls suit and the other suits filed by the
plamtlﬂ’_ will be d1sm1ssed Wlbh costs.

SOhCltOI‘S for the plamtlff Messrs Pa Jne & Co

. Solicitors for_ the defendant Mess1s Merwami,'
. Kola-& Co.
Suit dismissed.
- G. G. N.
W (1892) 20 Cal. 296, r.o.

,,VWORIGINAE]?J CIVIL.

s < Before Szr Norma,u Macleod Kt Chief Justice.

]921'_'_‘ JAFFERJI IBRAHI‘\/IJI PLAINTIFb AND APPLIOANT . MIYADIN
October.1. MANGAL AND OTHERS, DEFENDANT AND OrroNeNTs®, '

———

Civil Procedure Code (Act V of-1908 ), Order XXI, Rules 97 99—E1ccamon
. of decree—OUstruction by sub- tenant of judgment- -deblor— Landlord and
“ tenant—Whether sub—‘e: ant can  plend protection of tha Bomba Y Rent Act
(II of 1918), against original landlord. - S

O. C. J.: Apphcatlon in executxon in bmt No 1427 of 1920
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