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Duncombe‘” the Prlvy Councﬂ dechned to ailow a-
‘statate “to be reduced to a nullity ; by tie drafts-

“MADHAVEAO

man’s unskilfulness and 10norance of iaw,. “and . I_

1921,

think ‘we would be justified in refusing to allow the- K*““““"-i

same defect to lead to hardship and injustice. I, there--
fore, think that the phrase “his land” in the pena17

part of the section means the portmn of the land in the )

-holding which is purported to be transferred or ‘in
which an mterest is purported to be transferred. - '

I therefore agree @hat the appeal should be_

dismissed with costs. o -
. Abpeal dis’Missed.
R. R.

0 (1886) 11 App. Cas. 627.
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BAWA MAGNIRAM SITARAM (PLAINTIFF) v. KASTURBE[AI MANI-
BHAI AND ANOTHER (DanNDA\:TS) .

* [On Appeal from the High Court at Bombay 1

Relzgzous Endowment—Alzenatwn by Shebait- —Permanent lease—Valzd;-.

N y— Lapse of time—Presumption of valzdth

Where the vahdlt) of a permanent lease granted by a shebait comes in
questxon a long time (in the present case nearly 100 years) after the grant,
g0 that it is not possible to ascertain what were the circemstances in which it.
was made, the Court should assume that the grant was maide for ‘necessity 50 as
to be valid. T '

ChocLalmgam'Pdlaz v. May Ja}l(ll Ckettcarm apploved\k'" -
g udgment of the ngh Court affirmed. ’

ArPEAL(No. 151 of 1920) from a ]udgment and decree'
(December 22 1916) . of the ngh Court aﬁirmlng a

© Present:- Lord Buckmaster, Lord Atlxmson L01d Carson, Mr. Ameer '

A]| and Sir Lawrence Jenkms

E ,; o (U (1896) 19 Mad;485
ILRTC

P.C*
1921,

Decem ber 5.



482 INDIAN LAW REPORTS. [VOL. XLVL.

IR N decres of the' Dlstrlct Judge at ‘Ahmedabad, “which,
m reversed a decree of the Additional Subordinate J udge«
SITARAM - abAhmedabad o B
Kstorpmar  The suit was brought b}f the~ appellant- to Areco‘ver’
ManiBEAL - poggsession of certain lands. from the respondents, as
annual tenants, whose interest had been determined by
" notices. The respondents pleaded that they held undel .
\ -a permanent lease. .

' The facts sufﬁelently appea1 fxom the ]udgment of'
the Judicial Committee. ‘

. The Dlstrmt Judge, reversing the decree of the trxal
- J udge, dismissed the suit holding that a valid perma-
nent lease existed. An appeal to the High Court wa§
dlSHIISSGd on the ground that the matter to be decided .
was not a question of law which properly arose, for
decision in Second Appeal and that if it were so it was
not estabhshed that the decision of the District J udge
was wmng ’ :

1921 December 2, 5: —-Upjohn K.C. and L.B. Rmkes, )
for the appellants

On its true construction the document of Febru-
'aly 22,1824, created only a tenancy from year to
* year ; it cannot be construed as a permanent lease ;

- . ‘Bilasmoni Dasi v. Raja Sheopersad Singh®, Toolshi
 Pershad Singh v. Rajah Ram Narain Singh®. The
.circumstance that the lease was made by a person with
a limited interest is to be considered: Maharanee
Shibes$ouree Debia v. Mothooranath Acharjo®. ~ But if
- the document purported to create a permanent tenancy, .
3 1t is invalid as beyond the competenee of the grantor
who . was the - shebait : Vidya Vamthz Targfha V.
Balusa’rm Ayyar®, ' : B

@ (1882) 8 Cal. 664; L B9 I A.33. () (1869) 13 Moo. I A. 270,
. ® (1885) L. R 12 LA 205 atp 214, @ (1921) 44 Mad. 831 ; L. R, 48
= 1. A.302 at p. 327,
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De Gru JtherK andJ M Pamlch for the respond~ '

-ents

Upon the - true. constructmn of the lease it Was
a permanent lease : Upendra Rrishna Mandal 'v. -
Ismail Khan Mahomed(” Nabakumari Debi v. Behari' ..
“Lal 8en®. There is no authority that there could. be
An Bombay in 1824 a yearly tenancy subject to six’

month’s notme “Having regard to the long interval of
time which has elapsed since the grant of the lease it
is to be presumed that it was granted for legal neces-

sity: Murugesom Pillat v. Manickavasaka Pandara-
Sannadhi® ; O’hockalmgam Pillai  v. ;Mayandz ,

Chettzar("

[Lord Buckmaster referred to Banga O'handra Dlmr
Biswas v. Jagat Kishore Acharjya Chowdhum(5) ]

Further, the evidence did mnot estabhsh ‘that the"

“grantor of 1824 was the shebait. Lastly there was no

right to a second _appeal ; there was né substantial

.questlon of laW
E. B. Raikes rephed

December 5 —-—The ]udgment of theu' LOI‘dShlpS Was.

dehvemd by

Lorp BUCKMASTER —-Thelr Lordsh1ps have come: to'

:a.clear opinion upon the merits of this appeal, and as
it relates to the possession of land, they will not reserve
the expression of the advice that they W111 tender to
- His Majesty. :

The appellant is seekmg to obtam possessmn of a

piece of land some 5% acres in extent, that is sithated

~ mear the Delhi Gate of the city of Ahmedabad. That .

M (1904) 82 Cal 41;L.R. 31 © (1917) 40 Mad. 402; L. R. 44
LA 144 S L A 98. -
m (1907) L. R34 A 160. . @ (1896) 19 Mad, 485'
(5> (1916) 44 Cal. 186; L. R. 43 L A.249.
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the respondents are in possessmn by themseives or
their tenants is not in dlspute At is 1ndeed the founda<™

tion of the appellant’s clalm, for the proceedmgs ‘oub

of which this appeal has arisen were instituted by the

.appellant as ‘plaintiff claiming to recover possession of

the property upon the ground that -the only rlght of

the krespondents is- as- tenants rfrom _year to. year,.a
‘tenancy which had been duly determined by notice, or
" in the elternatiife that the-conduct of the respondents

rendered it unnecessary that the appellant should take

; any further steps to secure 1ts detelmmatlon

The 1and in quesmon was glanted on the 17th’ J une,

. :1756 to one Sultansingh Maharajji for the de1ty of Shri-

Ranchhodji ; in other words, the grant was a grant to a
‘named perkon for a defined rehglous purpose O

- On the 22nd February, 1824, this land was dealt with
by way of lease ; the document recording the transac-
tion takes the form of a recognition by the tenant of
the 11ghts that have been granted and its informality
is largely responsible for this dlspute Tt states that it
is a rent note given to the wife of Sultansingh Maha-
-rajji, the grantee under the or 1g1nal grant ; that the

* tenant has taken the field and well for making a garden,

and that in respect thereof Rs. 40 a year is to be paid.
There then follows an important provision. The

: money is.to be paid, not to the lady who- made the
~grant, but to the Sadhu who performed the worship at
- ‘the temple of the de1ty, and the explanation of that ig

to be found in later clauses of the deed, by which it
appears that one Bawa Kisandas, who had undoubtedly.

. gome official capauty in connection with the temple,
. had borrowed money from the lessee and the amount
of that loan being Rs. 95, the lease provides for its
- Jiquidation: by the lessee retaining Rs. 10 a year until
“.the diseharge took-place. : Tliere is also' a p10v1s1om
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that if ‘the rent is ot paid,- tht; lessee ‘should be at

- liberty to remove the structures’ Which ‘he may have T
: - MaeNIRAM
" SITARAM:

- placed  upon the property, and also -the trees "and
- Seeds. - Their Lordshlps think this means that, in the

event of the rent not bemg paid, re-entry will be possi- .

jble, and that if re-entry is attempted  the permanent
. structures which the lessee has-erected may be remov-
ed by him. There are no'words whatever in the docti=-
~ment that suggest any other right .of re-entry on the
‘part of the lessors;.nor is there anything in the  actual
'language that gives much assistance in determlmng

- what the effect of the document might be. It has been -

argued that the object of taking the lease, which is said
"to-be the making of a “wadibag,”. renders some assist-
ance, as the meanmg 'of Wadlbag is a garden, which it
was intended to use for the purpose of adding thereto
‘a house, and that in consequence the grant was for
building purposes. Their Lordships cannot however,
find anything that will. glve them any material-assist-
ance'in this or any of the descriptive words. All that
can be said is that there are two conqtructlons and
no third, to which the document lends itself; the
- on€ that the tehaney recognised .was a- ?tenancy
_ from” year to year ; the other that it wasa permanent
lease, which could only be termmated -by non-pay-.
ment of rent. -After this lease 'had been granted,
certain. buildings were undoubtedly erected upon  the
land. ‘What the nature of those buildings may be it is
not easy to determme and it appears that whatever
they were they have been allowed to fall into disrepair.
Their Lordships do not think that the respondents can
gain much assistance from inviting attention to the
actual structures that exist- upon .the property as it.
stands now. . Certamly no case can be established that
would stop the lessors from assertmg their right to-
possession, “if under. the terms of the document ag

et

N
* KASTURBHAL
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the tenants have been in. continued and undisturbed.

486 ~ INDIAN. LAW REPORTS. [VOL. XLVIL.

‘ construed by the cncumstances known that rlght_
ex1sts The ev1dence is unvarying to this effect—that
 from 1826 down to the time when this dispute arose,

possession of this land at the original rent, and  that

there iis no case made of any act done or any document
signed which suggests that during the whole of that

‘ period either one. party ‘or the other regarded the right .
of the “respondents as anythlng' short of permanent. -

" There is, “indeed, both in 1829 and in a receipt for.rent.

- a8 late'as 1906, the use of the word “sadarmat,” which
~ has-satisfied the learned judges in the Court below that

the téenure was intended to be permanent. It.is a

matter of extreme difficulty for their Lordships here to -

give with confidence decisions as to the exact meaning

of words in a language with which they are unfamiliar,

learned J udges in India for the “purpose of affording

them an exact and accurate interpretation of any word .
~ that may be in dispute. They do not, however, in this -
case, intend to rest their opinion upon the use of this

particular word. - [t may have " been accudental it is

' certamly not conclusive.

and they always place the greatest. reliance upon the .

Apart from any 1nfelence due to the use of this Word -

their Lordships think that the terms of the document
which, as pointed out by the learned District Judge,

“may not be satisfied if the tenancy were one from year
to year, coupled with the fact that notwithstanding

‘the low rent, which was never changed, the property,
‘has been in fact dealt with by the lessees on three

separate occasions, in 1872, in 1883, and in 1900, by

_being’ subleased for substantial periods of years at in- -

creased rents, a circumstance which it is not unreason-
able to assume must have come to the knowledge of
“the lessors at some time or another, and that no dlspute i
~has arisen as to their right to make such grants or to

B
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remam 1n ocoupamon until the plesent tlme are suffi-

‘c1ent to. justify them in saying that the memorandum

signed on the 2nd February, 1824, was intended to -
1ecord a transaction by which a permanent rig ht to
occupy was conferred upon the respondent’s predeces-
sors-in-title.- -With regard to the 11t1gat10n that took
place 1111890 for the purpose of‘p‘_utltlonmg the lessees’
interest, it is only necessary to say that having exas
mined all the details which are most carefully investi-
gated by Mr. Mohile, the Additional First-class Sub-
ordinate J udge by whom this case was originally heard,
their Lordships agree with him and the learned District
Judge in  appeal that nothmg was then de01ded which
_ bars ‘the preseént litigation or prevents the defendants
_from asserting their rights. , ,

It is, however, further urged on behalf of the appel—
lant that if such be the meaning of the document, effect

cannot be given to it because the property dealt Wlth‘

© was woperty devoted to religious purposes, so that the

power of leasing would not'extend beyond the granting.

of aléase for the life of the head of the religious

‘charity, whoever it might be, for the time “being.'

There is no doubt great force in that argument, but it

. is subject to two defects. - The first is that it certainly -

_is not plain that the original lease in 1824 was thade

by anybody in the position of a shebait at all, because"

the note is given to the widow of the original grantee/
and although it might have been fair to assume that
the original grantee was intended to hold as a shebait,

even if the widow could hold the office it was not in

virtug of that capacity that she granted the lease.

. Further, the disability of a shebait to make a perma-
nent grant is not absolute

In the case “of Chockalmgam lelat v. Mayandi

Chettta/ M it was pointed out that althoufrh the manager-

(1) (1896) 19 Mad. 485
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- for the t1me bemg had no power to make a permanenu,
* . alienation of temple’ property in the absence of proved

necessity for the alienation, yet the long lapse of time
between the ahenatlon and. the challenge of its validity

" is a circumstance whmh enables the Court to assume
“that the original gmnt was -made in exercise of that

- extended power. Their Lordships have no hesitation

in applying that doctrine to the present case. If in

~ fact the grant was made by a_person who possessed the

~limited power of dealing under which a shebait holds

- lands'devoted to the purposes of religious worship, yet

. none the less there is/attache(;to the office, in special

and unusual circumstances, the power of making a

wider grant than one which enures only for his-life.
At the lapse'of 100 years, when every party to the
original transaction has passed away, and it becomes
completely impossible to ascertain what were the
circumstances which caused the original grant to be
made, it is only following the policy which the Courts

“always udopt, . of securing as far as possible qulet

" possession to people who-are in apparent lawful~hold-

ing of an estate, to assume that the grant was lawfully
and not unlawfully made.

Their Lordships therefmé hold that on both the

3 grounds that have been mentioned this appeal must

fail, and they have only to add that if in -truth "the .

~real complaint that the appellant desired to bring

forward was a' complaint based upon the limited
power of the original grantor, such a case ought to
have been carefully stated in the original plaint, and

certainly urged before the High ‘Court as a substantial -
reason why leave to appeal should have been granted.

" The absence of this circumstance has not had any -

influence upon their Lordships’ conclusion. They only
refer to the matter for the purpose of attemptmg once

. Imore to, call the attenbmn of partles in India to the
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\‘ _1mportance of deﬁmna af the earhest moment and 1n

‘_.jthe simplest, terms, the exact character and- extent of -

- the dispute which is going to be made the: sub]ect of
“flltlgatlon through  the various Courts and upon Wthh
this Trlbunal ultlmately advises.« = SN

- Their Lordships W111 therefore humbly adv1se HIS
' Ma]esty that this appeal should be dlsmlssed ‘with
_ costs.’ o - .

s

Sohmtor for appellant Mr E Dolgado. o
~ Solicitors for respondents : Messrs Baker Blaker

- and Hawes. . .

Appeal dwmzssed
CALMLT.

-

| ()'RIGINALQG;‘[VIL. |

quore M. Justice Kanga

FAZAL D. ALLANA . (PLAINTIFF) ». MANGALDAS M. PAKVASA
(DErENDANT)®, . Lo ' : :

: __Sale of shares—=Share certbﬂcateé—-“‘ Géods ”—Delﬁmy of blank trdhsfers' and
' certificates—Native Stock and Share Brokers- Association—Rules and

custom—Clertified brokers—Del credere agents-—-Dutzes—Contmct—-Perform-._

ance. induced’ by fraud—Effect—Indian Conh act Act ( IX of 1872 ), sec-
tion 108— Estoppel. g : :

‘Share certificates are mdveablp prbperty and. sre therefore “ goods * within
the meaning of section 108 of the Indian Contract Act. .. /-

Hazanmull Shohanlal v. Satish Chandra Ghose®), referred to.

Dehvery of the share certlﬁcates with the transfers executed in blank passes

ot the- property in the shares but a title legal and equitable-which will enable.

" the holderto vest himself with.the shares without the risk of his Fight being

defeated by the registered owner or any other person denvmg title from the -

registered owner

C'olomal Bank, v. C’a,dy and Wzllzamsm follo\\ed - R

: e, C. J. Suit No. 537 of 1921,
o (1918) 46 Oal 331 A @ (1890) 15 App. Cas. 267

v

-+ 1921:

MaGNIRAM:
SITARAM N

Y, &
KASTURBHAI
MaNiBHAL -+
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