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Before Mr J'ustwe Sﬁaﬁ and .Mfr Justice .Pmit. ;

) MADHAVRAO MORESHWAR BHADANEKAR (ORIGINAL PLAINTIFF),_\'

" APPELLANT v, KRISHNARAO SATUJI RANE. -AND OTHERS (OBIGINAL
DEFENDANTS), RESPONDENTS* ) '

‘Klwtz Settlement Aet {Bombay Act Iof 1880), sect;on 10——Tmnsﬁzr by per-'

manent tenant of a portion of kis. holding without consent of the Khot—
Only the portion alwnuted is at the disposal of the Khot.

The defendants who were permanent tenants of Khotl lands transferred a

. poition of their lands without the consent of the Kfot. The Khot thereupon =

--sued to “recover possession of the entlre holding, alleging that owing to the
‘transfer the whole of the lands, was at the dlsposal of the Khot wnder
‘séction 10 of the Khot1 Settlement Act, 1880 :—

. Held, that under section 10 of the Khoti Settlement Act 1880, only the
tlansferred portion, and not the entire holding, was at the dlsposal of the
Khot. - :

" SECOND appeal from the declswn of C. C. Dutt '
District Judge of Ratnagiri, reversing the decree -

- passed by L. N.J OShl Second Olass Subordlnate J udge

at Devghad
. Buit to recover possessmn of land.

The plalntlff was the Khot of a village, in Wlllch thev'
defendants were Khatedars of Khoti lands.

On the 27th January 1914, the defendants mortgaged,

“a portion of their Khoti lands Wlthout the consent of
‘ the Khot. . - o : ' :

- In 1918, the plaintiff Khot sued to recover possessmn

of the whole of the Khoti-lands in the Khata of the.

defendars, alleging that owing to the transfer without - -

" his consent of a portion of the Khoti lands, the entire

lands were at his disposal under section 10 of the .
Khoti Settlement Act, 1880. -

The trial Court decreed the p1a1nt1ﬂf’s cla,lm

s ® Second) Appeal No. 758 of 1920,
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On appeal ’ohe Dlstrlct J udge was of oplmon that the - 1921
- plamtlﬁ could recover only the portion: of the lands
'5transferred by the defendants without the plaintiff’s -
consent. The plaintif’s claim was therefore deoreed_' KRISHNARM
_to that extent only B ’

PR,
MADHAVRAO

The plamtlff appealed to the H1gh Cou1t

P B. Shm gne, for the appellant —Sectmn 10 of the‘
Khotl Act does not enact that only that part of the
‘holding, which is transferred shall be at the ‘disposal

»of the Khots. The section is wide enongh to the effect
that the whole of the holding is forfeited. If the
“section is clear.enough, it must be construed as it goes,
without looking to its effect. "The policy of the Khoti
Act s to put limitations on the ipower of occupancy-

“tenants.and in due pulsuanée of the policy, any aliena-
tion—even of a portion of the. holding—is bound to-
carry with it the loss of the holding. If the Legislature
meant otherwise, the language of the section would
“have been different. This conclusion is: supported by
the stages through which section " 10 has passed. in-
respect of its amendments and by the provision as
1ega1 ds res1gnat10n appearing in secmon 10

\

A. G. Desai, for the respondents Nos. 1, 2 and 4 e
The section is not so plain as contended on behalf of the.
appellant. If so, as it is a penal provision, it must be
construed as to limit its application to the land already
transferred. The portlon transferred is practically a
severable and separate one. The consideration that an
occupant cannot resign a portion of an’ entife_ holding
without the consent of the Khot will not necessarily
lead to the conclusion that an alienation of a holding

. will involve the forfeiture of the entire holding. Itis
noteworthy that in spite of the changes through which
section 10 has passed, the Legislature has not. worded
the section so as to bear such a penal meaning.

sw
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transfer was wfohout his consent
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SHAH I ——The questlon of law that arises’ in thlS»

- second appeal relates to the constr uction of section’ 10-

of the Bombay Khoti Settlement Act. of 1880 as

‘amended by Bombay Acts VIII of 1912 and IV 0£1913.

- The facts, which are not in dispute;- are these., The.

- plaintiff is the Khot and the defendants are the occu- .

pancy tenants and their transferee. It appears that

‘there are several survey numbers referred to under six
. » E
serial numbers in the plaint in which the occupants

had a certain share. - The interest of the occupants ing
one of these lands referred to in the plaint as Serial

No. 1; was mortgaged by them in January 1914, It
~ appears from the mortgage bond that they had already .
- mortgaged this property so far back ‘as 1872, and,this

was a fresh mortgage. We are, however, concelned,
with the fresh mortgage effected in 1914 af’oer the
amending Acts of 1912 and 1913. The survey numbers
have been described as appertaining to four different -
Khatas, and it is claimed for the plaintiff that in virtue
of the provisions of section 10 of the Khoti Settlement
Act, as it stood at the date of this transfer by way of
mortgage, all the lands constituting these different

"Khatas, of which the land, referred to as Serial No. 1 in

the plaint, is a part, and in which the defendants as
occupants have.an interest, are at his disposal, as “the

Y
./_
-

" The trial Court accepted this view and passed a

- decree in favour of the plamtlfﬁ in respect of all the

lands constituting the different holdings,  of which

the land moi'tga ed forms comparatively assmall part. ’

, ’I‘he appelhte Coult howevcr did not accept that.‘
view, and held that the lands which were-at the

~ disposal of the Khot in virtue..of the provisions of .
. section 10 were really those lands -which - formed_‘

the bllbj?bt—lllattel of the . tmnsfel, md accordmgly\
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dlsmlssed the plalntlﬁ’s sult except as to land Serml"r

The quesmon that has been argued in thls appeal by‘ '
the Khot is as to whether on a proper construction of

section 10 all the holdings, of which Serial No. 1 forms
a part, are at the disposal of the Khot or only that

part of the land which is transferred: The section as’ -
amended. by Bombay Act VIII of 1912 and IV of 1913.

TUNS as follows —

SeIf the land held by a privileged occupant lapses for failure of heirs or is

forfeited on the occupant's failing to pay the rent due in respect thereof, or .
1f. any permanent tenant resigns his land or any portion of his land or.does any

act purporting to transfer his land or any portion thereof or any mtcrest
therein without the consent of the Khot (except in the cases provided for in

section 9) his land shall be at the disposal of the Khot as Khoti land free of .

all incuinbrances, other than hens or charges created or ex1st1n°' in fa\ our
of. Govemment R ~ :

But it shall niot be cdmpetent to a privileged occupant at any time to resign
a portion only of his entire holding except with the consent of the Khot ;

~ and no prxvﬂeged occupant shall be deemed to have forfeited his land on

failure to pay rent unless such forfelture is cer tified by the Collector. ”

N

1 need not quote sections 9 and 10 as they stood

puor to the amendmg Act of 1912, The - effect of these

" sections prior to 1912 was’ that except in certain
cases expressly provided for by section 9, the occupancy -

was nos transferable. Butno consequence of a transfer

of any interest in the occupancy, contrary to the provi-

"sions of section 9, was stated in the Act. Among othey

things by the amendment of-1912 the Legislature - pro-
vided that any transfer contrary to the provisions of

section 9 weuld involve the consequence that the land' -
would be at. the- chsposal of 'ohe Khob iree of all

encumbrfmces

“The question to be conmdered is Whether the Leglsla-

. tu1e intended that by the transfer of any  part of-the

land pij of any interest.therein, only that land -.Was' at

1

199t

'MADH,‘\VRAQ _

.
~KRISHNARAO,

£
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the dlsposal of the Khot or Whether all the 1ands com-‘
pr1sed in different Khatas, of which the land wherein

~the mterest of a sharer is transferred formed a part,

were at the dlsposal of the Khot. It appears that. by

" the Act of 1913 certain alterations were made in
sections 9 and 10, as enacted by the ‘amending Act. of
~1912. But those alterations were apparently the result

of the change in the definition of the word “ holding ”
as given in the Act of 1913. In any' case it seems tfo

" me that all the alterations made by the Act of 1913
- were merely consequential and do not affect - the pomt
-under. “Cconsideration. The alteration, with which we
“are concerned; is the substltumon of the Word “his ™ for
“gich” in seemon 10. ~The section prov1des that on the
- transfer of “ his land or. cany portion thereof or any

interest therein ”.% his land ” shall be at the disposal’ of
the Khot. "This means that where the transfer be of -

“any portion of theland or any interest therein, what

shall be at. the. disposal of the Khot is not merely

_that portion or that interest: but the land itself.-
- But the section gives no indication as to Whether

At _means. all lands: comprised in - the different

- "Khatas of which the particular land forms a part or

merely the land, i.e., the particular survey number or

Tany recognised sub-division in respect of which there
- has been a transfer. The section does not™state as to |
. what is to be treated as the unit for the purpose.of
‘giving eﬂect to the provision that his land shall be.at

the disposal of the Khot. -This provision depmves the

' occupant of his ex1st1ng rights in consequence of a

‘transfer of his interest in the land not. allowed.by law.
Tn the absence of any clear indication to' the. contlary

“jt seems to me that such a prov1s1on should: be so
~ gonstrued as to limit the forfeiture to-the land, the,

mtelest Whelem is bmnsfened There is Ao 1nd1czat10n .

- 1n the sectlon that all .the lands of the occupant a1e\“_
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k mtended fo be ab the dlS_pOSal of the Khot even though
*Jone of them or only a portion of one land may- have
»‘been transferred. The second paragraph of the section

1921.

MADHAvi:Ao
-V,

so far as-it provides that it shall-not be competent to a KRISHNABAO :

privileged occupant at any time to resign a - portion
only of his entire holding except with the congent -of
- the Khot suggests, if at all, that but for that provision
the meaning of the first pmagraph as regards the
resignation in respect of any land or portion of ’ohe
land would be that the land resigned and -not neces-
.sarily the entire holding would be at the ‘disposal of

‘the Khot.. The consideration that an' occupant cannot

resign a part of the entire holding without the consent
‘of.the Khot would not, in my opinion, justify the
wider construction of the section which the trial Court
accepted in this case, as regards the efEect of an unaut;ho-
rised transfer

- However that may be, it seems to me clear. that as

- regards an improper transfer, the’ consequeﬂnces must
be limited to the land tlanst’eu ed and cannoct be reason-
ably extended to the entire holding or to all the lands .

comprised in the occupancy. For this purpose the" "

“smallest unit recognised by the Khoti Settlement Act

must be taken, i.e. a survey number or a recognised.
sub—d1v1s1on thereof as deﬁned by the Bombay Land
- Revenue Code Sl N

-Fhe 1a.nd affected by the transfer in ‘the plesent case |
is only Serial No. 1, and that, in . my opinion, is the
1and at the disposal of the” Khot under section 10 of
the Khoti ¥ttlement Act in consequence of the"trans-
fer efEected in 1914. :

If th1s 1eadmg of the section does not replesent the

" true intention of the. Legislature, it séems to me that
the section must be amended so as to convey the true

, meamng The Courts have to construe such clauses
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1921 of forferture strrctly 0 as- ‘to 1nvolve the least 1nter-
N , ference with the ex1st1ng rights cons1stently with the:
. A?ifvmo plain meamng of the WOldS nsed by the Leg1s1ature

KRISHNARAOD,
T : I would confirm the decree of the lower appellate«

Comt and dismiss the appeal with costs. -

PRATT J. -——Defendants Nos.1+to 4 and 6 represent
‘four brothers and are permanent tenants in the Khoti
village of Ghonsari and have four holdings or Khatas

" which include twenty-eight different- survey numbers
~ and pot. numbers in that Vlllage L ' -

. Survey No. 268, pot No. 2 is common to the four
holdings and -€ach holdlng compmses a one-fourth
share of it. ' : -

These defendants mortgaged that pot number on-

the 27th' J anuary 1914 to defendant No. 5. ~ This mort-

_'gage was not justified by the prov1s1ons of section 9. of
the Khoti Settlement Act. - . SR —

The questlon for decision in th1s appeal is what

. penalty attaches under section 10. * Are all the lands .

" (all'the survey numbers and pot numbers) in the four

“holdings at the disposal of the Khot or only the
paltlcular pot number mortgaged?

“The District J udge has held that the Khot is only
~ entitled to the _particular pot number. The Drstrlct
 Judge has based his decision on a consideration of sec-

- tion 10 of the Khoti Settlement Act of 1880 as amended
. by Bombay Act VIII of 1912 but overlooked the amend-
- ment made by Bombay Act IV of 1913. This isa very

excusable error, for the Leglslatlve Department of the
" Government of Bombay have issued no edition of the
" Khoti Settlement Act'since 1904, and no edltlon of the
g Bombay Code later than 1909. -

- Tt is, therefore desirable to* set torth in - parallel
columns the - section as it stood ) after the amendmg
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Acts of 1904 1912 and 1913 and for more convem-

ent study I shall put the clauses in parallel columns —

[N

1912

R '1913 o

"‘47’7

Ita pnvﬂeged occupant
resign the land or any
portion of the land in
his holding, : "

of if any such occupant’s
‘land lapse for failure of
~ heirs, or other persons
entitled thereto,

< oris forfeited -on the
occupant’s failing to
pay the rent due inres-
pect thereof,

the land so0 resigned,
lapsed - or
shall be at the disposal
of the Khot as Khoti
land free of all encum-
brances| other than liens

or charges created or|.

existing in favour of
: Governmeut.

But 1t shall tot be com-

petent to a privileged |-

cccupant at any time to
resign a portion only of
his entire holding ex-
cept with the consentof

_ the Khot ; and no privi-

. leged occupant shall be
deemed to have forfeit-
ed his land on failure
to pay rent unless such
+ forfeiture is certified by
the Collector

/

forfeited, { -

" i8  certified - by

If the.land in the holding
of a privileged occupant

“lapses . for failure of
heirs, :

or is” forfeited on the
occupant’s * failing to
pay the rent due in
respect thereof,

or if any occupancy’

" tenant resigns the land |,

or any . portion of the
land in his holding

or does any act purport-
ing to -transfer such
“'land- or . any . portion
thereof or any interest
therein . without
~ consent of the Khot
“(except in. the.. cases
“ provided for m sec-
tion9), -

such -land shall be at
the disposal of the Khot
as Khoti land . free. of
all encumbrances, other
than liens or. charges
created or existing in
favour of Government.

But it shall'not be com-
petent- to a privileged
occupant at any tjme
to resign a portion only
‘of his entire holding
except with the consent
of the Khot; and no
privileged oceupant
shall be deemed to have
forfeited his land on
failure to pay rent un-
les such forfeiture

the

“Collector.

If the land held by a.

privileged.. - occupant
lapses . for fallure of
heirs,

'1'921;

MaDHAVRA(
b,
Km SHNARA

or is’ forfeited on _the i

occupant’s failing to

- pay the rent due in

respect thereof,

“or 'if ‘any permanent

tenant resigns his land
or any portion of hls

- land,

- or doés any act purport—
ing to transfer his land
or any portion thereof

- _or any. interest - therein
the | .

without the consent of
~the Khot (except in
-cases prov1ded for in
section 9),

“his Land shall be at the

disposal of the Khot ag_
« Khoti land free of all
" othér

encumbrances, ,
_ than liens or charges
created or existing in
favour of Government.

But it shall not be com-

petent to a privileged
occupaht at any time to
resign a portion only of
his entire holding ex-
cept with the consent
of the Khot; and no
" privileged - occupant
shall be deemed to have
forfeited his . land on
“failure to pay rent un-
less such forfeiture

is  certified Dby the’ .

Collector

‘ Ipns&ﬁ-—s :
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"i. 1921,

In 1904 the penalty attached in cases of res1gnat1on ~

lapse for faﬂure of helrs and forfelture for non-pay-v

ment. of rent: -

In 1912, the penalty was extended to cases of transfer

. unauthorised by section 9,” and this was in consequence

j-vof the demsmn m Yesa bin Rama V. Salcharam
- Gopal®.; / : ' ’

~ In 1913, ‘the ainendments\ were merely verbal, the
~phrase- “ permanent tenant” being substituted for
- occupancy tenant’ 7 and * his land ” for “such land.”

Now the" case to be considered is. one of unauthomsed;

“trans_\fer referred to in the 4th clause of the sectlon of
:1913. The penalty refers to “his land” and this penalty
attaches if “ his land or any poriion thereof or any

'interest 'the'rein » is unauthorisedly traﬁsferréd ‘

L1tera1 grammatlcal const ructmn would 1ead to the.

- consequence that a transfer of a portion-of the land or’
- an interest in that poytlon would involve all the land

-held by the permanent tenant being at the disposal of

‘the Khot. But if there is any ambiguity in the langu- -
age, the  Court may adopt that construction which-

avoids hardship- or injustice. For it is a recognized
principle that the construction which appears to be
the most agreeable to reason and justice should in all
cases be presumed to be the true one. The phrase
“his land” applies as well to all the land in the hold-
ing as to the portion transterred. It is, therefore, am-

_biguous, and it is more reasonable to construe it as

referring to the portion transferred rather than to the -

. whole, for if the Legislature intended to impose the
- severer penalty, it would have made that clear by the. \
 use of some such words as “all hisland ” or “the WhoIe

: ’of the land i in “his holdmg

(1) (1905) 30 Bom 290
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Oases of 1apse for failure of heirs or fo1fe1ture for .
1 ':fallure to pay rent necessarﬂy affect the whole holdmg
“and need not therefore be considered. But the caseof ..
-resignation may either be of the whole or of a part.and
. therefore affords a gulde to the mtentlon of the Leglsla- :

ture.

Now in 1904 it was quite cleir 'that\ resignation of |

“the'land or any portion of the. and in his holding ”

d”

The Legislature 'iwhen_ ihc_luding a penalt‘y for -

~unauthorised transfer in 1912, could not have intended

to enhance the penalty for resignation. So the words

- “such land” in the penal clause in 1912 and “his land ™

in the same clause in 1913 must mean the land or por-

- tign of land resigned. ‘And indeed this must be so,

P

for a resignation of a portion is only effective with the-
v consent of the Khot and therefore the very phrase’

implies that the Khot takes back a portion and. the

“permanent tenant continues his permanent tenancy of

‘the remainder. If the word “such” in the penal clause
~~in 1912 includes a portion with reference to resignation,
it must also be similarly construed Wlth reference to
..the clause dealing with unauthorlsed transfers S

There could be no doubt about th1s but for the unfortu-

.'nate phrase in t_hat clause such land or any portlon

-thereof.” This clause follows on the resignation clause
““when the words are “the land or any portion of the
land in his holding.” * Such land” should, therefore,--
‘refer back to this phrase and include the portion and
.80 the words “ or any portion thereof” are redundant
and meaningless. If these words are omitted from

that clause, all the clauses of the section of the Act of

1912 are harmonious and consisgent. It is the unskilful
«draftsmanship of the section of 1912 that is the cause -

‘ L 1e2L. S

M AJHAVBAO
N
KBISHNARAO
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of the obscurlty And this was not remedled in- 1913

- when the word hig ' was substituted for “ such ” over--
,1ook1ng the fact that the word “such” had two dlﬁerent: ,,

meamngs in the 4th clause and in the penal clause of,i

the sectlon of 1912

It i true jshat‘transfer stands on a diiferént”footing:,

‘to resignation. . There can be no resignation of a por--
“tion without the consent- of the Khot. The tenant
‘ may cease cultivating a p01t10n but he would stlll have-
; to pay the rent of the whole tenancy, The resagnatmn ;
s ‘only -effective when the Khot accepts the portion:
" surrendered and then there is aproportlonate remission:
.-of rent presumably under section 33, Rule IT (b). Th(—‘y‘:

penalty in the case Qf resignation of a portion is not so-.
much a penalty as a statement of the consequence of"f‘
the resignation. An unauthorised transfer i is s1m11arly

" ineffective but it calls for a penalty inasmuch as it.

1nt10duces a tenant whom the Khot may not like, and
who may, by prescription, acquire the right of &
permanent tenant and prejudice the Khot’s reversion-

ary interest. Can it be said that these considerations.
induced the Legislature to impose a severer penalty -
for the unauthorised transfer? or that the effect of:

‘limiting the penalty to the portion is to allow the
‘tenant to do indirectly what he cannot do directly by~
- resignation ? I’ think not. In the first place no-pre--

scrlptwe title would be acquired against the Khotun-<.
less he accepted rent from the tlansferee and. that.

would in itself involve consent to the tral_lsfexj Nor-
would the attempted transfer of the portion be equiva~
lent to a resignation of .that portion, for the tenant.

-Wbuld still have to pay th‘e whole rent of his holding._ f.

On the ‘whole my con'clusmn is that the. difficulty 1s,l\.
due merely to uns ﬂﬂful draftsmanshlp In Salmon A

~
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Duncombe‘” the Prlvy Councﬂ dechned to ailow a-
‘statate “to be reduced to a nullity ; by tie drafts-

“MADHAVEAO

man’s unskilfulness and 10norance of iaw,. “and . I_

1921,

think ‘we would be justified in refusing to allow the- K*““““"-i

same defect to lead to hardship and injustice. I, there--
fore, think that the phrase “his land” in the pena17

part of the section means the portmn of the land in the )

-holding which is purported to be transferred or ‘in
which an mterest is purported to be transferred. - '

I therefore agree @hat the appeal should be_

dismissed with costs. o -
. Abpeal dis’Missed.
R. R.

0 (1886) 11 App. Cas. 627.

g PRrvjzf ooUNoxi.* |

BAWA MAGNIRAM SITARAM (PLAINTIFF) v. KASTURBE[AI MANI-
BHAI AND ANOTHER (DanNDA\:TS) .

* [On Appeal from the High Court at Bombay 1

Relzgzous Endowment—Alzenatwn by Shebait- —Permanent lease—Valzd;-.

N y— Lapse of time—Presumption of valzdth

Where the vahdlt) of a permanent lease granted by a shebait comes in
questxon a long time (in the present case nearly 100 years) after the grant,
g0 that it is not possible to ascertain what were the circemstances in which it.
was made, the Court should assume that the grant was maide for ‘necessity 50 as
to be valid. T '

ChocLalmgam'Pdlaz v. May Ja}l(ll Ckettcarm apploved\k'" -
g udgment of the ngh Court affirmed. ’

ArPEAL(No. 151 of 1920) from a ]udgment and decree'
(December 22 1916) . of the ngh Court aﬁirmlng a

© Present:- Lord Buckmaster, Lord Atlxmson L01d Carson, Mr. Ameer '

A]| and Sir Lawrence Jenkms

E ,; o (U (1896) 19 Mad;485
ILRTC

P.C*
1921,

Decem ber 5.
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