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RIS ) tdes ‘ sub—sectmn (4.) of sectmn 364 *prov1des that
i‘ﬁmo; the prov1s1ons of that section will ‘not apply. to such
e . examination. Tt.is also s1gn1ﬁcant that the Pres1dency

GULABIAN. Maglstrates have been given very wide discretion-in
the matter of recording evidence in cases in which
-the sentences ‘would not be appealable ; and it would
_ be consistent with -the policy indicated by these
provisions.in the Code of Criminal Procedure to relax
the provisions of section 364 of the Criminal Procedure
Code in the direction suggested so far as the Presi-
dency Magistrates are. eoncerned ‘

O'onmctzon and sentence set aszde.
R. R. '

“APPELLATE. CIVIL.

Befors Sir Novman Macleod, «t., Chief Justice, and Mr. Justice Shath.

1921, . RATANLAL BHOLARAM ANp OTHERS (or1G1NAL ﬁEFnNDANTs), APPEL-
Sepiember LANTS v. GULAM HUSEN ABDULALLI (oRIINAL PLAINTIFF), RES~ _
27, . PONDENT®, ;

~ Indian Easements .Act‘( V of 1882), section 15—7Ea.§e»ient—.xi-cguisition by -
preseription~—Burning down of the house during the period of acquisition—
" Re-building of the housé—Enjoyment of easement treated as continuous,

Where the owner of a building, who, in the course of acquiring a right of
easement by prescription, has his house burnt down, begins imunediately to
* 1ebuild it and places the windows exactly in the same "position as,b before, he
can be regarded as enjoying the access . and use of light and air .continuously
and will be entitled to protection after twenty years from the first building.
- If, however, there is any delay in re-building, then it might be ev1dence of an .
mtentmn not to resume the user.
. SECOND appeal from the demsmn of P. B Percwal
sttrlct Judge of Kbandesh; confirming the decree
passed by ‘K. K. Sunavalla Subordmate J udge at

Bhusawal. - IR

Sult for 1n]unct10n.
¢ Second Appeal No. 286 of 1921
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The plamtlﬁ owned a house Whlch he. had bmlt in

».,1897 In-the western wall of his house he had opened

-

"_,wmdows on the ground ﬂoor and the two upper floors
lthrough ‘which he enjoyed unobstr ucted light and air.
- The house was.burnt down in 1935 and was immediate-
- 1y re-built by . ‘the plaintiff.  The windows in the
‘ western wall were 1eﬁalned in their old pos1t10n o :

In 1918, the defendants Who ‘owned ‘property to the_
. west of the plaintiff’s house began to build on their
own land so as to obstruct light and air coming to the-
‘plaintiff’s windows on the west. They built up the.
ground floor dlld threatened to raise . their bmldmg

Lbigher. o : : : ~

- On ‘the 30th August 1918, the plammff sued to requlre

- the defend‘mt to pull- down the obstruction to the

windows on the ground-floor and to restrain them by
permanent injunction from obstructing the free access
of light and air through the. ‘higher windows,

>The trial Court held that the plamtlﬁ": had not .
- acquired right of “easement to the windows in the

ground-floor, though* he had acquired the right ta the

windows on the upper floors in spite of the bummg'

-down of the house in 1905. "The Court granted injunc--
- tion restraining defendants from obstructlng plauntﬂf’

windows on the upper floors. -
~ On appeal, tlns decree was affirmed. ,
The defendants dppealed to.the ngh Court.

P, V. Kane, for the appellants: :~The lower Gourts'
‘have found that the house was built in January 1898.

_ The plaint was ﬁled in August 1918. The Courts have
- found that the house was completely burnt downin May

11905 and it took about nine months to rebuild. Our
- contention is that the. period during which the houSe '
' was in procees of bemg built must be “excluded. "If -
" that is done the plammﬁ has not acqulred a right of
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‘easement.  We rely upon the woids “ where the dccess.

and usé of light and air...have been peacefully enjoyed’

therewith...for twenty years” in section 15 of the

- Indian Basements Act.- Here no light and air were

enjoyed with any house for a period of twenty years

Where one person begms -to enjoy property adversely .
and, before twelve years have elapsed, is deprived of
possession and. then again secures possession, it has

Deen -held that he cannot tack on his . subsequent

possession to his previous possession. In the "presenﬁ'

case, when ‘the house was burnt down in 1903, no

\easement had - been acquired ; it was in process of

acquisition. The 1nterv41 of several months caused a-
break and when the house was rebuilt it must be held i

~_that a fresh start was made for the acquisition of.an
- easement. The decided cases, English as well as

Indian, deal with ancient lights. In all such ,cz}ses

- easements of light'and air had already been acquired

by' prescription and the question was whether, when .
the house was repairedxor altered, the easement of
light was preserved and whether non-user for some :

- period would extinguish an easement that had already

“been acquired by long enjoyment. Sections 45 and 51
-of the Indian Easements Act apply to easements ac-

quired by more than twenty years’ enjoyment. There
is no rule as to easements that are inchoate and are in -

‘process of being acquired. Hence, on the analogy of

adverse possession, the plaintitf must be held to have
begun again after the hounse Was rebuilt and he hasno
right of easement.

M. V. Bhat, fof the respondent :—No dlfference'

‘should be made between inchoate easements and’ those

actually acquired by over twenty years’enjoyment. I
rely upon Andrews v. Waite®. The important ques-

‘tion is whether the person acquiring an easement has -

 [1907) 2 Ch. 500 at p. 509..
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. glven up h1s 1ntent10n ’oo acqulre in case of an acc1dent"

~to the dominant: tenement. Here the plaintiff, immedi-
ately after the building was burnt down, began to build

it and builtthe windows in exactly the same position as -

before: Thereby he showed his intention of contmumg
to enjoy the easement. Actual user durmg “all the

‘perlod of twenty years is not necessary. - Only by an

1nterrupt1on as defined in section 15 can the acquisi-

tion of an easement be broken in upon." There is no

:‘such 1nterrupt10n in this case.

" -Kane, in reply :— The case cited by the respondent'

haSs no application as there was no obstructlon of a
house there, but only alteration.

MACLEOD, C: J.:—Thé plaintiff sued to restrain the
defendants from blockmg up certain wmdows of ‘his
house S S :
« The defendants 1ephed that ‘the, plamtlff. had not
acquired a complete prescriptive right to the light and
air of the windows mentioned in the plaint, so-that
they were entitled to blotk up those Wmdows -

The trial Court granted an injunction with regard»to‘ »

the windows of the western wull in. the second storey
~of the plaintiff’s house. An appeal fiom this ?decision
was dismissed. e , o

In the loweér appellate Oourt the onIy questlon algued
was whether the windows on the second storey of the
. plaintiff’s house were built more than twenty years

before. August 1918 when the plaint was filed.” Ap-

parently the question whether the enjoyment of light

and air had been continuous, since the bulldmg of the'

-second storey was not argued

~In eecond appeal the appéllants contend that the
plamtlif had not peaceable enjoyment of the light and
~air which he claimed as an easement for twenty years,

- on the ground that kthe buﬂdmg was burnt down in
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co192L 1903 and rebuﬂt 50 that dumng the period of rebuﬂd-‘
—— ing there were no. windows with regard to which the’
RATANIAL  ige of light and air could be enjoyed. There does not
“gg;;f “appear to ‘be any’ authority, strange to say, on this
T question.  Admittedly, if the plaintiff had already
acquired an -éasement of light and air for . certain
~windows in th'x building before it was burnt down in
- 1903, and had rebuilt his house with windows corres-
, pondmg w1th the old windows, he would be entitled to
- the same access of light and air as that enjoyed by the °
-old Wmdows But in 1905 the plaintiff wasin the process
of acquiring an ‘easement of light and air for these
- windows, and since peaceable enjoyment for twenty
years is necessary, it is contended that during the period
: ,of re-buﬂdmg he could not have enjoyed the access or
use of light and air to these windows. Section 15
of the Indian Wasements Act saysthat the user must be
*peaceably enjoyed without interruption. But interrup-.
- tion is defined in Explanation 2and it is conceded by
the appellants that the interruption in the user, owing
t6 the building having been burnt down and having -
to be re-built, was not an interruption within the mean-
ing of the explanation, because the interruption to the
user was not owing to the act of some person other
than the claimant. The appellants’ ru'gulrnent seems to
be that the period of rebuilding ought to have been
deducted from the period of user. But I ‘do not think .
that this is correct. Either the period of re-building
- must be included in the twenty years, ov the interrup-
tion in the user would stop time-running in favour of
the owner of the building, so that ke would - ha_ve to
_start afresh acquiring a right by prescription to an
‘easement of hght and air for the windows of the new
" house. Therefore this is a case, wheré, Ong to an’
accident the person who was endeavouring to acquire
. a right by prescription to an easement of light and air,
/- L . )
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- for'thexwindows of his house ﬁvaslprevented duringa -

“short"jgeﬁbd'from‘ enjoying any light and air as there"

‘were no wmdows ‘through Wluch he- could enjoy
them. .

‘The case -of Andrews v. Waite® may help us to-.,.. '

declde this question, although the questlon there was’
Whether the right-to the access of light to.a bulldmg

which had been ‘enjoyed through one window . was

preserved upon an alteration of the building, It was.
“decided that the answer to. that question depended on’
the 1dent1ty of hght not on the identity of aperture.
The J udge after setting out the facts said at page 508

£ It has been argued that there™ ‘has béen such’ an- alteratlou of hm [the

- plaintiff’s] premisés, both in 1888 and again still more conspicixously in 1895,
as to prevent his acquisition of any right to light over the defendant’s premises
at all. That, I think, must depend upon the proper construction to be pu¥’
upon section 3 of the Prescription Act, which refers to acquisition of rights
-of light, taken in connection with thé decisions of the Courts in respect of the
“matfer. It is said that, except.with regard to the -term “necessary for the
acqumtlon of the right, the Prescription Act did riot alter the law as it existed

at the time the Act way passed. -I think' that is* probably true, but if so the »

Act Shows what the law at that time was, so far as the Act purports to state -
anything in connection thh it.” :

Then this is the 1mportant passage s

"1 do not think that any’ distinction can be drawn 'between what, in the
way of alteration, involves the loss of the right to light when once indefeasib- °
ly acquired, and what is suﬂ‘icwnt to ptevent the acquxsltmn of “the nght
durmg the twenty years C -

Therefore paraphrasmg these Words non-user during
“the twenty years must be_such non-user as would
“involve the losé of the right to light-if it had been
1ndefeas1b1y acquired. I may now refer to- Goddard’
‘Law of Easements (7 th Edn.) at page 269 :—

- ** Mere non-user wxﬂ not, i in every case, prevent acqulsmon of an easement T
but, to have that effect, it must be coupled with some act indicative of an

. ‘
- .+ @ [1907] 2 Ch. 500.
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intention to abandon the clalm, or 1t must- be of such long contmuance and
%0 constant, ag to mdlcate au mtentlon not to resume the user, Non-user,
however, whlch Would not prevent acquisition of an easement at common: laW, :

- may often be gufficient to.do so under the Prescnptlon Act, ‘which requxres '

acetual enjoyment for the full penod ”

Ido not thmk that the last, sentence in’ any Way
weakens the effect of the last passage of the judgment
in' Andrews v. Walte“’ to Whlch 1 have referred,
because it i not necessary that there should be actual
enjo yment of the rightevery moment of each twenty-four
hours during ‘the twenty years. I domnot suppose that

- if the owner of a building who was seeking to acquire

a right by prescription to an easement of light and air
for his windows, went away for six months, and during
that time the shutters of the windows of his house were
closed, such non-user would stop time from running in
his favour. Tt seems to me, therefore, that the questmn
must depend very much on the facts of each case, and .
that if the owner of a building, who, in the course of
acquiring a rlght of easement by prescription, is so

- unfortunate as to have his house burnt down,, begins

immediately torebuild his house and places the windows
exactly in the same position as the old ones, it may be
said that he has been enjoying the access and use of
light and air continuously, and he will be entitled to
protection after twenty years from the first building.
If, however, there is any delay in rebuilding, then that

-might be evidence of an intention not to resume the

user. ,
The appeal, therefore must be dismissed W1th costs
N SHAH J. —-—I agree.’ |
A ppedl dismissed.' N
- -R.R.

® [1907] 2 Ch. 500.
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