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B kgranted on the 1st June Would necessanly be of a,’
different character, and if it is desired that, in order to -

“secure - the. safety of the passengers, a ship leaving

~ at the end of May should - also hold a rough weather -
_certificate, if the ship does not rgturn dunng May, then
- that must be provided for. by an amendment in the Act.

It seems curious that the- 1earned Maglstrate has ‘not
noticed - in convmtmg the accused under section 9,

taken with section 31, that 1t is nowhere stated from.
“what port the sh1pwcommenced the. voyage without a -

certificate.  That would be in itself sufficient to vitiate
- the conviction. But in any event I am of opinion that
_on the facts of this case the voyage from Bombay to

Goa and back was one voyage. I think, therefore, that -
- the conviction was wrong and it must be quashed, and .

. if the fine has been recovered it- must be refunded
N SHAH J. —I agree. ki '

O’mwwtwn and sen tence reversed
SR R. R

.(A).RIMINALA;REV_ISI'ON."v4 o

Bqﬂwe Szr Norman Macleod, Kt Chief Justice, and Mr. Justice Skak,
EMPEROR ¢. GULABJAN.® o

Cmmmal Procedure Code (dct V. q/ 18.98), section 342—-Summons case~

Ezxamination of accused—Omission to examine vitiates the trial,

A Magistrate is bour;d, in"a summons case, to examine the acensed, - a8
required by section 342 of the Criminal Procedure Code, 1898. - If he omits
to exarnine the accused it is an frregularity which vitiates the trial,

Emperorv Fernandez M, followed.
Per MacLeop, C. J.: - The plovxsmns of section 342 of the Cnmmal

Procedure Code .taken in conjunction with the provisions of section 364 of
» ﬂze Code, requlre amendment It seems to me that while it ‘is obligatory

e Cnmmal Apphcatxon for Revision No. 191 of 1921
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_ onthe Maglstrate to give the accused an opportu[lty of explammg the
~ evidence against him according. to the provisions of sectlon 342, Criminal.

Procedure Code, it is certainly desirable .that he should not be hampered in
these petty cases by the provisions of section 364, Criminal Procedure Code. .

" Per Suamn, J. :— As tegards the 'dbligaﬁon‘ to record the examination of

. the accused in the manner required by section 364 of the Code, the matter
stands on a different footing ; because the ‘non-compliance with the provisions

"~ of that section may not necessarily involve the same consequences as the

failure to observe the provisions of section 342 does. ™

- THIS was an application to reverse the convmtlon and‘:

. sentence passed by H. P.. Dastur, Acting Fourth Presi-

dency Maglstrate of Bombay.

" The accused was charged with an offence punishable
under section 120 of the City of Bombay Police Act
(Bombay Act IV of 1902), which was tried as a summons
_case, She was at first placed for trial before - a Bench .
of Honorary Premdency Magistrates ; but was even‘mally.
tried by the Acting Fourth Presidency Magistrate.. . -

- The Magistrate omitted to examine the accused as
prov1ded by section 342 of the Criminal Procedure .
Code. The accused was conv1cted and sentenced to
pay a fine of Rs 5.

The accused apphed to the ngh Court.

- A. A. Adarkar, for the accused :—The trying -

Magistrate -has omitted to examine the accused as

required by section 342 of the Criminal Procedure

_Code. The conviction is, therefore, bad : see Lmperor
v, Fernandez® and -Gulam Rasul ~v. The ng;.'

- Iimperor®, : .

S. S. Patlkar, Government Pleader, for the Clown 1

'_ The provisions of section 342 of the: Criminal Proce-

dure Code, 1898, do not apply to summons cases. - The
words “before he is called -on for his defence” are
appropriate only in warrant cases (section 256, and

W (1920) 45 Bom. 672. @ (1921) 6 P. L. J. 174. ;
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'sessmn casgs (&ectwn 289, clause 4) _Calling on’ ‘an

accused person to enter on h1s defence is distinet from

~examining the accused’ under section 3427 see Queenf
Empressv. Imam Al Khan®. The words “calhng on -

-an accus d person to enter on his defence appear in the

kproce lure of “ warrant cases ” and “ sessions cases ” and

‘ dongt appear in Chapter XX relatmg to summons cqses.
Therefore section 342 has no application. The procedure

. prescribed for summons cases provides occasions for
‘quegtioning the accused. When he appears or is
bro ght before the Maglstrate he is asked “ if he has.

any cause to show why he - should not be. convicted’
(séctlon 242). Next, at the conclusion of the  case for

tﬁe prosecutlon the Magistrate shall “hear. the
actused,” section 244, and at the concluswn of the

Wl\\c;'l‘e ,case the Maglstrate may (if he  thinks fit)
exa

defence.

would indicate that the accused may make his state-
" ment orally and the Mag1strate may hear it and not

: 1
zneceSSarlly reduce it -to writing; whereas, if the

ine the accused, section 245. The -accused has
' thre;; opportumtles in summons cases- to state his -

’Thg “hearmrr of the- accused” under section 241 :

RRLET R

+EMPEROR

AP T
GULALIAY

uccused is questloned unde1 section 342, the cumbrous

N machmery of section 364 is set in motion.

i
MACLEOD C. J. —The ‘?nd accused was cl1a1ged

before the Honorary Magistrates together with three .

other persons with having committed an offence under
section 120 of the Bombay City Police Act. The case

was, transferred to the Presidency Magistrate’s Court,

“'and eventually the first three accused were found guilty
and fined. The 2nd accused has applied to the High

Court to exercise its revisional powers on the ground .

that the accused was not-questioned under section 342,
‘ M (1895) 23 Cal. 252, CoT
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Crlmlnal Procedure Code We called for a report
from the Maglstrate who trled the case and he ays

Y It seems from the record that she (accu°ed N 0. 2) was noti. ammed by '
me under section 342, Criwinal Procedure Code, as she ought t bave been,
after the evidence for the prosecution had been taken. This, pro!\oa ly, was
due to anoversight, as itis my invariable prae’uce to examine an accused; person
under - section 342, Criminal Procedure Code; in every case in'which the plea :
is of not guilty. I have only to add that the applicant was represented by

a pleader, and  called witnesses on her behalf, so that she must have been

perfectly aware of the speclﬁc charge, and the allegation she had to e ‘ noo

. Now. it has-been declded by this Court in Emp ror
v. Fernandez™. that the omission by the Magistrate to

N\ o TN . . . . : Y

examine the accused person as required by section 342,

b_"Crlmmal ‘Procedure Code, is an irregularity. Whl\
“vitiates the conviction. We are not at ‘liberty jo

differ from that decision Wlthout referring the gnat er

" t0 a Full Bench I do not thmk we should do t at

in thls case. . : e -

The remarks that I shall make are only forlthe
purpose of drawing the attention of Government to
the prov1s1ons of section 342, Criminal Procedure éode,
which, in my opinion, taken in conjunction Wlth the
provisions of section 364, Criminal Procedure Code,
require amendment. - Section 241 and the following -
sections lay down the procedure to be obServéd by -
Magistrates in the trial of summons cases. Under
section 244 the Magistrate has to take all such ev1dence
as is produced in support of the prosecution, it the
accused does not admit the offence, and also to hear

‘the accused and take all such evidence as he prcduces

in his defence ; and under section 245 the Magistrate .
shall, if he thinks fit, examine the accused at the
close - of the evidence.” Nothing is stated 1n ‘those
sections with regard to the Court questlonmg ‘the

accused before he enters upon his defence so as ‘to

@ (1920) 45 Bom. 672.
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g1ve h1m an opportumty of_ explammg the ev1denceki

- glven agamst h1m by the prosecutlon

. But under sectlon 342, which- comes in Chapter :

-;XXIV headed “ General Provisions as to Inquiries -

and Trials, ” the Court shall, for the purpose of enablmg,‘

’ r‘the accused to explaln any cncumstances appearmg

in - the " evidence against him -at- any stage of any:

»mqulry or trial, question him generally on thé case
~.fter the witnesses- for the prosecution have  been
, examined and before he is called on for his defence.

It has been contended that none of the sectlons
prescrlblng the procedure to be followed in ‘summons

cases contain the words “ before he is called on for his”

defence ”, whereas in the-sections prescribing the
' procedure to be ffollowed in the trial of warrant and
Sessions cases those.words are used, and therefore,

it was not intended that it should be obligatory on

the Court to guestion the accused in ‘summons cases,

as section 244 only reqmred that the accused should'

. be heard.

I doubt Whether that isa sound argument as every
“accused person has a right to be called on for his

defence and when section 244 lays down that the

Maglstrate shall hear the accused it celtamly ‘means
" that he should ask thie accused what he. has to say
in his own defence against the charge Whmh ‘has been
brought - against him, and in. explanation of the
évidence which has been led to support the charge.
It does mnot seem to me that there is very much
- difference between hearing the accused and question-
,,mg him generally to enable him to explain - the
~ circumstances appearing in the evidence against him ;
and if it hadnot been for the provisions of section 364,
- it ‘would be perfectly correct if the Magistrate, in
trying a summons case, in which he has not to take

GULABJAN. _
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1921. down the ev1dence, sunply recorded thj fact that the'.

z accused had been questloned under. sectlon 342, '~
EMPEROR

| GULARIAN. > But unfortunately sectlon 364(1) prescmbes that——

o Whenever the accused is exammed by any Magistrate...the Whole of
\such examiination, including every question put to him and -every answer
given' by him, shall be recorded in full, in the language in which heis '
' examined, or, if that is not practicable, in the language of the Court or in -
English: and such record shall b:e shown Qr read to him, or, if he does not
“understand the language in which it i3 “written, shall he interpreted to him
in 2 language whlch he understands, and he shall be at liberty to explain
or add to hls answers.’ ’ k

By sub-section, (2)— , ‘
S When the whole is made conformable to what he declares is the truth,
the record shall be signed by the accused and . the Maglstrate or Judge of
such Court, and such Magistrate or Judge shall cerufy under his own hand
that the examination was taken in his presence and hearing, and that the
record contains a full and true account of the statement made by the accused.
Sothat even when_ the Magistrate is not obliged to
record the evidence he has to examine or question the
"accused. under section 342, and then ke hasltoobserve all
the provisions of section 364, with the result that the
time required for the hearing of the case may be.
extended to a period quite out of proportion to the
time which would ordinarily be taken in deciding
whether the accused was guilty or not of the charge .
against him. It seems to me, therefore, that while
it is obligatory on the Magistrate to give the accused
“an opportunity of explaining the evidence against
him according to the provisions of section 342, Criminal
Procedure Code, it is certainly desirable that he.
' should not be hampered in these petty cases by the
provisions of section 364, Criminal Procedure Code.
However that is not a matter which this Court can
deal with, and it must be left to the Legislature to
_relieve the Magistrates of the burden Whlch at present

is cast upon them.
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The result mi st be in thls case ‘that, as the accused‘, :

“"’was not examlned the convwmon must be set. asude,
and the ﬁne, if pa1d refunded '

such cases I -have mnothing to add to what I have

stated in my judgment.in Emperor v. Fernandez®.:

The section . applies.. to such trials, and it is
obligatory upon the Presidency Magistrates to examine

the accused after the evidence for the prosecution is.
finished with a view to enable h1m to explam the

evidence agamst him.

-

- As 1egards the obligation to record the examination
of the accused in the manner required by section 364
of the Code of Criminal Procedure the matter stands

on a different footing; because the non-compliance -

with the provisions of that -section 'may not necessarily

involve the same eonsequences ag. the failure to -

~ observe the provisions of section 342. does. ' As.the
section stands at present, I am of dpinion that it is
obligatory upon the Magistrates to record - the
examination of the aceused in the manner provided
by - the sectlon But' I entirely -agree Wlth the
ol)servatlons of the learned Chief  Justice that in the
case of Presidency Magistrates it may be desirable to
relieve them from the obligation to follow the
provisions of that section in recording the examination
 of the accused persons in summons cases. Itis to be
noted that as regards -the examination of an accused
person ” in summary trials outside the Presidency

_  (1920) 45 Bom. 672,

1921 -
' Exesrow

- GuLamax.
SHAH J. ——Iconcm in the order proposed. " As regards - o

- the applicability of section 842 of the -Criminal Proce-
“dure Code to the trial of summons cases by Presidency.

. Magistrates and  the eﬂeot of " mot examining

. an accused person as required by that section in'
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RIS ) tdes ‘ sub—sectmn (4.) of sectmn 364 *prov1des that
i‘ﬁmo; the prov1s1ons of that section will ‘not apply. to such
e . examination. Tt.is also s1gn1ﬁcant that the Pres1dency

GULABIAN. Maglstrates have been given very wide discretion-in
the matter of recording evidence in cases in which
-the sentences ‘would not be appealable ; and it would
_ be consistent with -the policy indicated by these
provisions.in the Code of Criminal Procedure to relax
the provisions of section 364 of the Criminal Procedure
Code in the direction suggested so far as the Presi-
dency Magistrates are. eoncerned ‘

O'onmctzon and sentence set aszde.
R. R. '

“APPELLATE. CIVIL.

Befors Sir Novman Macleod, «t., Chief Justice, and Mr. Justice Shath.

1921, . RATANLAL BHOLARAM ANp OTHERS (or1G1NAL ﬁEFnNDANTs), APPEL-
Sepiember LANTS v. GULAM HUSEN ABDULALLI (oRIINAL PLAINTIFF), RES~ _
27, . PONDENT®, ;

~ Indian Easements .Act‘( V of 1882), section 15—7Ea.§e»ient—.xi-cguisition by -
preseription~—Burning down of the house during the period of acquisition—
" Re-building of the housé—Enjoyment of easement treated as continuous,

Where the owner of a building, who, in the course of acquiring a right of
easement by prescription, has his house burnt down, begins imunediately to
* 1ebuild it and places the windows exactly in the same "position as,b before, he
can be regarded as enjoying the access . and use of light and air .continuously
and will be entitled to protection after twenty years from the first building.
- If, however, there is any delay in re-building, then it might be ev1dence of an .
mtentmn not to resume the user.
. SECOND appeal from the demsmn of P. B Percwal
sttrlct Judge of Kbandesh; confirming the decree
passed by ‘K. K. Sunavalla Subordmate J udge at

Bhusawal. - IR

Sult for 1n]unct10n.
¢ Second Appeal No. 286 of 1921
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