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béen prevmusly convmted only got one year's ngorous_ C192%

1mpnsonment the second accused Would in. the EMpEROR
-ordinary-course, have been: sentenced to less than éne . - w. .
year. . For these reasons we think the sentence-must pgon -
be reduced to one year. S

; SHAH, J. :—I agree.’
h - Sentence reduced,’

.. R R

APPELLATE CIVIL.

-

quore Szr Norman Macleod K., OhtefJustwe and Mr. Justice Shah.

SENNAJI IxAPURCHAND (ORIGINAL DEFENDANT No. 1), APPELLANT o,
. PANNAJI DEVICHAND (0R1GINAL PLAINTIFF), BESPDNDENT° : ,

Civil Pmcedure Code (Aet V of 1908), section 10, Order XXXVIII, Rule &
. -—Stay qfsmt--Attachment before ]wl_qment

. .1921. /
SeptemberM. '

* It is competent to the Court to pass interloc utory orders e. g ., ordess for ‘a
Recelver, or-an injunction oran attachment before judgment, where a suit has
been stayed under section 10 ot the Civil Procedure Code, 1908.

. Before granting an attachment before ]udgment under Order XLXVIII
Rule!5 of the Civil Procedure Code, 1908, the Court must be satisfied that the
*defendant with intent to obstruct or delay the execution of  the decree 'that
may be passed ag ainst him has brought himself w:thm the terms of the rule,
It is not sufficient that there are merely vague allegatxons that thé defendant
is about to remove the whole or any patt of’ hlS property from the local limits
of. the Junsdlchon of the Court : : '

APPEAL from Order passqd by J. H. Bet1g1r1 F1rst~
Class Subordmate Judge at Dharwar. .

= . In October 1918 the plaintiff filed a suit in the Court;
at Bellary agalnsb the " defendants for dissolution of3
~partnership and. account. '.*

°Appeals Nos 23 aud 26 fmm Order...
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. Sor92r I Ta anuary 1919 the pla1nt1ft‘ ﬁled another sult m

) m _ the Court at Dharwar against the defendant to recover -

 Karoromanp @ Sum of money as damages for breach of a contract;
pa ;’Nm ~ - The same contract formed the” subject matter in both

‘DEVICHAND, Sults- e T

On the apphcatmn of the defenda.nt the hearmg of

* the Dharwar suit was stayed pending the dlsposal of -

the BeIlary suit, under section 10 of the Civil Procedure
Code. C : ST

The plamtlﬂf then apphed to the Dharwar Court for
.attachment before ]udgment on the followmg allega-
' -tlons — -

The defendant Dhoora]‘u had owned two shops—one at Bellary and the other
" at Adoni—dealing in yarn and shroff business. -But of the two shops the shopat -
.. Adoni whichjhad dealings,to the extent ‘of twoorthree lacs was!closed about the
last Divali holidays. As the property in the said shop has been dlsposed of
nothing is left there.” Besides this, the partnership shop at Bellary which had
~dealings to the extent of two or three lacs of rupees has almost’ closed its
-business and has dwindled itself into a very petty concern.

The defendant Sennaji Kapurchand’s partnersh1 p shop dealing in yarn and
mqney lending business has to receive moneys due from its customers. The .
" said shop has got things of the worth of thirty and forty thousand rupées. '
The said .defendant is about to recover the dues ag early as posmb]e ‘and” to
,remove the articles in the shop?

' The 1mmoveable property belonging to the defendant Dhoorap ershna]x
" consists of two or three houses valued at not more than eight thousand rupees
" and the defendant has no other immoveable property in British India. "

The Court made the order for attachment, -

-'The defendants applied to the Court t6 : raise the
attachment but the Court dismissed the apphcatlon on
 the following grounds :— : '

© “My predecessor bad stayed the proceedmgs in this suit under section 10 of
the Civil Procedure Code and it was-argued that in view of this stay, this -
Court was not competent ‘to entertain’ and pass orders on an application: -
_ under Order XXX VIII, Rule 5 made by the plaintiff. The effect of the above ..
stay was; to my mind, -to debar this Court from proceeding  with the trlal a
" ©Of the suit and the trial of & suit, so far- as ‘it can be deﬁned
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consmts in a ]udlcxal inguiry or ad]udlcatlon the upshot of whlch is e decree or

:order one way. or the other, This would be clear from the expresswns tried,
-and decided " u¢8d in section 24 and " often ‘repeated in the-several rules- of
‘Order XIV of the Civil Procedure Code.’ ‘Liooking -to the: seheme of the Civil
rProcedure Code, and Iookmg to the fact that the supplemental procecdmgs i

Chapter VI of the Civil Procedure Code embrace section 91, .of the provisions
in which, the following Orders XXXVIII to XL are mere elaborations, T can-
not bring myself to beheve that it is posszble by -any streteh of meaning or
imagination to include the proceedings in Orders XXXVIII to XL above, in the
word * tnal a8 used in sectlon 10 of the Civil Procedure Code. v

The defendants preferred separate appeals to the
\ngh Court.: ' .

Coyajee with G S. Rao, for the appellant (m Appeal

"No. 23 of 1920):—The proceedings-in the suit were -
- stayed and hence the Court could not resume proceed-

“ings to pass any interlocutory order.'p_ In the suit in

A

- the Court in Madras Pre31dency, any rel1et‘ could be

cla1med

\

~ On the merits, the order is not correct Tlle"a_fﬁdax}rits ';_
“do net disclose any case to justify the atta'ch'ment. N

P B Shmgne for the appellant (m Appeal No 26

' of 1920)

Desac, with G N Thalcor and R A Jahagzrdar for

" thie respondent was only called upon to address on the
. merits of the case. . The claim is for ‘a large amount.
" On:the affidavits, it ig.clear that the appellants were
' trying either to remove or dispose . of their. property. -
Hence, the order d1rect1ng attachment  is “clearly _

proper. - SR N

_ MACllEOD,. C.J .{—'These appeals are from two orders _
made by the First Class Subordinate Judge of Dharwar -
in applications by the plaintiff for attachment before

~ judgment against the three defendants. The appellants

re the 1st defendant and the 2nd defendant'

Creen

- SENNAIL -
KArurRCHAND
R O o ’;;
T PANNAIL

_DEVICHAND. -
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1821,

SENNAJL
KAPURCHAND
T v.
C >~ PanNAJI
‘DEvVICHAND.

" The first pomt taken Was that as an Jbrder has been

' inade under section 10 of the 01v11 Procgdule Code

staying the suit owmg to the pendency of another suit
between ‘the same parties in the Court at. Bellary,
therefore no interlocutory order could be made in this
guit. But under section 10 it is provided that no Court

 shall proceed with the trial of any suit in which the

- matter in issue is also directly and substantially in

issue in a previously instituted suit between the .same
parties. That does not prevent the Court from makmg
mterlocutory orders, such as orders for a ‘receiver, - or

an injunction, or, as in this case, an order for

attachment before ]udgment

- But on the ments it is perfectly clear that there were -

~ mo grounds in this case for making an order under Order

XXX VIII, Rule 5, We have often had to point out that
under Rule'5 the Court must be satisfied that the defend- '
ant with intent to obstruct or delay the execution of the
decree-that may be passed against him has brought him-~
- self within the terms of the Rule ;and it is ot sufficient
that there are merely vague allegations that thedefend-
ant is about to remove the whole or any part of his
property from the local limits of the jurisdiction of the

~ Coust. In this case it is alleged against the 1st defend-

ant that he was about to recover the dues of his shop
as soon as possible and to remove the articles in the
shop. It is also alleged against the 2nd defendant that
he was closing two shops one at Bellary and the other

at Adoni dealing in yarn and shroff, business. But of -
; the two- shops'the shop at Adoni Whmh had dealings-
- to the extent of two or three lacs was closed about the.

last Divali holidays. As the property in the said shop

- had been disposed of nothing was left there. . Besides

‘this, the partnership shop at Bellary which had deal- -
ings to the extent of two to three lacs had almost closed
its" business and had dwindled into a very  petty
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© ?concern. [Aft&r deahng with the facts of the case the
V,]udgment ended i~] '

‘The appeals therefore, must be allowed the attach-,_

: ~ment before Judgment removed and the security
“dlscharged The appellants must get their costs of the
,'proceedlngs in thls Court and in the Court below.

Appeals allowed
Cpom

APPELLATE CIVIL.

quom Sir Normam Macleod, Rz, Clan Justtce, cmd My, J'ustzce Shak.

BHUPAL TAVANAPPA KASTURI (ORIGINAL PLA)NTIFF) APPELLANT-v.” B

. TAVANAPPA GANGARAM KASTURI AND OTHERS (ORIGINAL DEFE‘\D-

-’ ANTs), RESPONDENTS®. g

Hindu law-—Mamtenance—Adult ca-parcener who camnot sug for partition
" can recover mamtemnce

Under Hindu law, & member of a jointAf.amily' who cannot sue for pa'.rtitxon _
without the consent of certain mémbers of that family can, if hei is driven out :

of the famlly, sue for mamtenance out of the famlly property/ -

. FIRST appeal from the declswn of J. T Lawrence,
Assxstant Judge at-Belgaum.

Sult to recover maintenance.

. The plamtlﬂf was a member ofa joint Hmdu famlly
The other ‘members of the family were Lis. father, his

- uncle, a cousin and a - step-brother. The plamtlﬂ'.was '

driven out of the family on the 15th May 1917.

. The plaintiff sued to recover the amounts of hismain-

tenance and marriage expenses from the defendants.

® First Appeal No, 96 of 1921,

- 1921,

- SENNAJI- -
Ka PUBCHAND ‘

K PANNAJr

DEVICHAND.”

1921,
September
16. .
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