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BHAU ADGQOUDA PATIL (ORIGINAL PLAINTIFF), APPELLANT v NARASA-
GOUDA TATYA PATIL. (OBIGINAL DrrexNpanT. No. 2), RESPONDENT‘

" Hindu law-Adoptzon——Adoptzon mads by the kusbcmd—Valzdoty doubtful

" —Widow making another adoption during life-time of first adopted son— ..
' Seconcl adoption nat valul—-Rule of Viruddha Sambandha. _ S

' Under Hinda law, a widow canmot adopt a son during the life-time of a son

“adopted by her husband, even, though the . vahdlty of the adoption by her..
" husband is doubtful ,

Bhu;angouda Adgonda Y. Babu Bala, Boka,re ), afﬁrmed

. -Per Suam, J. :—“ According to the decisions of this Court she can-adoptonly - 7

in the absence.of a prohibition by. her. husband. ~That, prohibition may be

- express or implied ; and in the present case - the least that is implied by the -

husband’s act of adoption is that his, widow shall not adopt any other boy to, .
him during the life-time of the adopted boy or until the 'mdoptlon is declared

* invalid by a competent Court at the instance of somebody other than the

widow mterested in the estate.”

Quaere ——-Whether the rule of Viruddha Sambandha applies to the case of
an adoption of a sister’s son, when the adoptive father long before’the date
of the adoption has left his famlly of birth and passed by adoptlon into another )
family or mto another branch of the same family.

APPEALS under the Letters Patent.
This was a suit to recover possession 'o_f broperty. |

~The facts were that one Adgouda had a brother -
Narasagouda, a sister Sonubai and a wife Sitabai. He
was given in adoption to a dlstant bhau'bandh. \Latelf;
Tie became a leper. '

In June 1909, Adgouda made a glft of hlS property to
his natural brother Narasagouda (defendant No. 2), and

. executed ' a vyavastha patra to that. effect. But 1n

e Letters Patent Appeals Nos, 45 and 46 of 1920.
‘ . (1919) 44 Bom. 627.
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September of thessame year he cancelled the vyavastha
patm with the consent .of Narasagouda. About this
tlme, he. adopted hlS s1ster Sonubals son (defend-
antNol) LA : - '

" Adgouda died in 1911, Tn 1912, Sltabal adopted the‘ |

pla1nt1ﬁ The parties were J ains.

The plamtlﬁf sued to recover possessmn of the“ -

-~

: Jproperty

"~ The lower Courts held that the adoptlon by Adgouda ‘
, of his sister’s son (defendant No 1) was invalid and -

decreed the suit.
. The defendants appealed The appeal was heald by

‘Macleod C:-J., when his Lordship held that the’

adoption of the plaintiff was invalid as'it took place
during the life-time of defendant No. 1-who was the

prevmusly adopted son.. The ju‘dgment is ‘reported at

44 Bom. 627. \
The pla1nt1ﬂ appealed under the Letters Patent

Ooyajee, with D. 4. Tuljapm kar, for the appellant’:_; ~
The adoption of the sister’s son by the husband being -
invalid, there was no lawful act of the husband to be :

considered by the widow, and she was free to make

another adoptxon see Gopal Narkar Safray v. Han-. "
mant Ganesh Safray®. The husband himself could

have disregarded and repudiated the adoptlon, and the
widow could, therefore, equally repudiate it. . The
husband having been under a false impression that the
adoption of a sister’s son was valid, the widow was not

" bound by an™act which would not have been done had .

the husband known the true legal position: Lalkshm-
- appa v. Ramava®, and Sri Balusu Gurulmgaswamz
Bz Sm Balusu Ramalakshmamma@’ :

a) (1879)3Bom 973, @ (1875) 12 Bom £ C. 864
e (3)(1899)LR261A113 ) -

o2t
. ‘Buau .

- ~NaRsa~,
| GOUDA:.
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e o RN Koyajee, for the: respondent (in Letters Patent
————" Appeal No. 46 of 1920) :—Although in the Bombay -
"'_BZ.AU . Presidency a.-widow can adopt a son without express
: fggf)‘: _ authority, this power of the widow is' based on the -
-7 assumption that she acts in accordance with. her-
" husband’s wishes. Thus an express or implied p1oh1-
~ bition would debar the widow from making an adoption
so prohibited : Bayabaz v. Bala "Venkatesh Rama-
Fant®, "Whether the husband made a valid or an in-
valid adopmon in the present cage, the widow could not -
-go against the will or wish of her husband. T

In the present case, the adopmon by the husband was
not really invalid in law.  The husband, having been -
- himself adopted long ago into another family, could -
_validly ‘adopt theson of his sister in the family to -
~which he no longer belonged. Itisnow well-established
" that the prohibition against adopting the son of.a
~.woman whom the adopfer could not marry isto be
~ restricted to the three specified instances menmoned in
the texts : Ramchandra v..Gopal® ; Walbai v. Heer-
 bai®, and Yamnava V. Lazman Bhimrao®. But the
authors of the texts could ot have meant to include .
- abnormal cases Where the adopter did not, owing to his '
own adoption elsewhere, belong to his natural family. ..
And, the general principle -of capacnay to marry the.
adopted son’s mother having been abandoned no.dis-
ablhty can be imposed on a brother. who has himself
Abeen adopted into another famlly

" .- Coyayjee, in reply :—A s1ste1 s son remains a msters
~ son even though the brother has been adopted into
- another family. No demswn has been cited to the
A contlary _ ' :

A. G. Desat, for the 1espondent (m Letters« Patent
Appeal No. 45 of 1920) :—I adopt .the arguments on

@) (1866) 7 Bom. H. C. Appx. i. 19 (1909) 34 Bom. 491, -
- @) (1908) 32 Bom, 619. - . -+ ® (1912) 36.Bom. 633.
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behalf of the respondent in Appeal No 45 but I submlt
- that -in ‘case his adoption is set- aside, the property

“should go to my client under the vyavastha patra of

‘}’7-'7th June 1909

~

SHAH J ——The facts Whmh have glven rise to these |

: appeals are few and undisputed. - -The followmg hble
1ndlcates the relatlonshlp of the partles — =

‘o Tat)a. Patll

|~ e I e
Narasagouda - .o \,Babgouda s~ .+ " Sonubai’

-

(defendmt No. 2) e alias ==~ -

Adgouda=Sitabai : Son .~
oo ~ .. . - . Adopted by Adgouda
PR (defendant No. 1) -

Adgouda the second son of Tatya Patil, Was given in-

adoptlon in a.nother pranch of the family. ‘He suffered ,

_from.leprosy - during the last few years of his life- and

_on the 7th June 1909 he executed a vyavastha patra '

- Whereby he madse a provision for the malntenance of -
his wife and mother and gave the rest of his property
to lus natural brother, Narasgouda, who is defend-

‘ant'No. 2 in  the suit, by way of ‘gift. . He changed his

mind later and on the 3rd September 1909 adopted his
natural sister’s son who is - defendant No. 1 in the suit.
He cancelled the vyavastha patra on that very day and

subsequently in July 1910 obtalned a release from his .
~ natural brother, whereby all his property given by way

of glft was 1econveyed to him except certain land and
" a moietylof the house, which defendant No. 2 retained
for himself. We "are not concerned with the portion

- _thus retained by defendant No. 2 in this litigation.
- Adgouda died'in 1911 leaving a widow Sitabai and the

“adopted son Bhujgouda. In November 1912, Sitabai
‘_ adopted the plamtﬂf Bhau :

- On behalf of Bhau and as hlS guardlan Sttabal hled _

j;he present suit in October 1914 to recover: possessron

BHAiJ e

,v

T 1921,

NARSA' !
- GOUDA,
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[’:\'1'921: oof the property of Adgouda from defendant No. 1,'the
T boy .adopted by Adgouda during his’ life-time, and
 BEAT - gefendant No. 2 who was said to bein wrongful posses-.

,I‘URS.A'-; ~ sion of the property in collusmn Wlth defendant No. 1
GOUDA. .

In the trial Court and in the Gourt of first appeal the
: plalntlff succeeded on the ground that the .adoption of -
- defendant No. 1 by Adgouda was 1nva11d and that,
 -therefore, the _subseque_nt adoption of the plaintiff by
- Bitabai was -valid. Both the defendants appealed to
- this Court and, the learned: Chief J ustlce who heard the
- “appeals, held that the adoptmn by. Sitabai during. ‘the.
life-time of defendant No. 1 was invalid, and dismissed
the plalntlff’s suit with costs thloughout The plarntrﬁ
~has preferred separate appeals under the Letters Patent.
I'do not quite understand ‘why there. are separate
appeals, When they arise out of the same sult We are-
-nob concerned however, Wlth that point. L

On the facts as stated above, it is nrged on behalf of
the plaintiff that the adoption of defendant No. 1 was.
invalid, as he was the son of Adgouda’s natural sister;

“and that Sitabai, the widow of Adgouda, was entitled
to ignore that adoption as bemg invalid and . to effect
‘another vahd adoption..

As regards the first point I 'do _not desire to express

'~ any 0p1n10n No special custom is proved, and both ~
the trial Court and the Court of first appeal have held
that the Hindu law apphcable to the three regenerate -

' classes is apphcable to the present parties. It isalso. .
settled now that the adoption of a sister’s son is invalid

- among the regenerate classes in’ ‘the absence of. any -
special custom to’ the contrary. The (question -that

" arises is whether the rule applies to the case of an
adoption of a sister’s son, when the adoptive fatherlong
‘before the date of the adoption has left. his family of
birth -and passed by adoptidn inta another family. oy
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‘ \mto another blanch of the same famxly as 1n the present "
. case. In other Words the- questmn is- Whether the..
'frestuctlve rule is to be limited stuctly to cases of -
brother and ' sister or Whether it could apply to a case’
v),Where the brother\ has passed by adoptwn 1nto
~ another famﬂy and the former relat10nsh1p is modlﬁed .
*to that extent. No decision on the point has been cited
- tous: and in spite of opinions against the validity of
such an adoption I am not prepared to decide the
“question withouta full argument and- cons1de1at10n of
. the scope of the rule Whereby ‘the ad0pt10n in- three '

, spemﬁc cases 1nclud1ng the case of a .slstel S son is

, prohlbrted

: Assummg, Wlthout decldmg, that the adoptmn of
defendant No. 1 by Adgouda was 1nva11d the questlon

is Whether Sitabai, the widow of Adgouda could make ‘
1 another adoption to her. husband durmg the hfe-tlme of
. the boy adopted by her husband. ~ The pomt is one of

firgt lmpressmn -No reported  precedent on the pomb §
has been cited to us: and it must be cons1dered in the
hght of the power which the widow hasin this Presi-.

dency to adopt, in ‘the absence of any prolubltlon B

expressed 01 1mphed by her husband

Tt seems to me clear that the Wldow is bound by the
' act of her husband and to accept all the implications of
an adopuon by him valid or ‘invalid: In spite of: the
hberal interpretation of her powers to. adopt in thls
‘Presidency, I do not think that the Hindu law
- contemplated, and certainly it has not provided, that
the widow could practlcally ignore and. supersede her
‘husband’s .act of adoption. - There is no authority for
it : and I think that the general effect of the Hindu law
of adoption is against such a power. - Even an invalid
-adoption may become effective under certaln conditions
and the W1fe—or rather the widow—cannot go against
ILR5 & 6—4

S
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et husband’s W1shes SO unequlvocally expressed orif;
'treat the adoptlon by her husband as non-existent. -

Accordmg t0 the demsmns of this Court she can adopt :

| only in the absence of a prohibition by her husband. .

That proh1b1t10n may be express or 1mp11ed and in the '

_present case the least that is implied by the husband’s’

act of adoption is that his widow shall not adopt any
‘other boy to him during the 11fe-t1me of the adopted

_boy or until the adoptlon is declared’ invalid by a

competent Court.at the instance of somebody other ‘
than the W1dow 1nterested m the estate. o '

The ]aw of adoptlon as admlmstered in. thls Presi-
dency does not interfere with the complete control of
the husband over the adoption ; that control can be

exercised even after his death over his widow as té
" whether there shall be any adoption tohim and if so,

whether the selection of the boy™ shall be regulated in -

" “any way. The widow i8 of course free to act where the

‘control is not exercised by the husband ; but it.seems
to me that it would be inconsistent with the control

- which the husband has over the act of adoption to him,
“to allow his widow to give a complete go-by-to hisact,

and to let her act as she has done in this case. -

The following observations of Westropp J.in Baya-

- bai v. Bala Venkatesh Ramakant® appeay to me to be
‘ pertment to the present pomt —

. ’ A

”Assummg, but not decxdmg, that the devxat:on of the Maratha Schoéi is
estabhshed to ‘thie furthest extent to which any of the foregoing authorities

. ; reach (namely, that the widow may, withoutexpress authority or order from her
. husband, and without the consent either of his or her relations, adopt a son),
 and without in the least degree wishing or intending to infringe on the law
“of adoption by a widow so far as it can be considered - as established in
_Maharashtra, cherished as I believe that law to be by the Hindu community, -
©ora very ‘considerable proportion of it, yet I am not disposed to extend it, or

- () (1866) 7 Bom, H. C, Appx. i, xvil,
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‘to depart from t.he general Hiundu law one smgle step further than provmcml i

Vor_local usage has firmly settled as admissible; And I have. not any - doubt

that we ‘should "extend it much: Be’yond its present: boundanes, were we to
hold that the widow may. adopt where the husband has, when perfectly imthe
. possession of his senses, a8 well on the day px'ecedmm his death, as on-the day

of his'death, -in reply to . suggestions that he should adopt a son, posmvely

refused so to do.” . - e

"1 do not think that the observamons of blr Lawrence

Jenkms, C.J., in Lakshmibai-. Sarasvahbmm on the"

“question whether the widow’s power to adopt rests on

any delegation from her husband or is hér own 1nherent ,

© right affect the present question. Taking the widow’s

right to be inherent and not merely delegated itis -

clearly subject to the control of thehusband as stated .
" in that case. In fact in that case the learned Chief
Justice proceeded to consider  whether the prohibition
by the husband was implied or not. ‘I do not think
that the observations in Sri Balusu' Gurulingaswami
v. Sri Balusu-Ramalakshmamma® on the decision in
- Lakshmappa v. Ramava®," which have been referred to
by Candy J. in Lakshmibai's caseW, affect the present.
‘point in any way ; and I see no reason to think that by
thosa observations their Lordships of the Privy Council
meant to cast any doubt on the proposition” that the
" husband can control the .power of the widow to adopt
~ after his death expressly or 1mphedly by his acts.

" I may.refer to the followmg observations of their -

'Lordshlps of the Privy Oouncll in Yado ‘v. Namdeo,.
* (not yet reporte(‘l) P

“The Hindu law in the Maratha country of the Plesulency of Bombay and
_in Gujarat as to the power of the widows to adopt to their deceased husbands
differs widely from the Hindu law. as it has been variously mterpreted in
*other parts of India, but whether lt is the orxgmal law on the sub]eCt or as the
fearned Judge in Ramji v. Ghamau®) assumed, a deviation from it is not now
~an easy question to decide with certamty probably 1t isa devmtmn

o (1899)23B0m 789. LRI (3)(1875)12Bom.H.C.364
@(1899) L.R. 26 L. A3 S ®(1879) 6 Bom. 498. '

ik
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"1 may respectfully add that Whethel ity i is.a devmtmn :

= or not it cannot be extended in favoyr of the widow in
~ the sense in which the appellant seeks to extend ‘it in
-this case without devmtmg from the fundamental basm
- of the 1aW of adoptlon ' L o

It is urged by ‘Mr. Ooyagee that Adgouda h1mse1f ~:

could have ‘repudiated this adoption as:it was invalid.
\.in‘law, and that therefore it ‘was open tothe widow to
do the same thing after her husband’s death provided

--she did so within the pemod of limitation allowed by

law. This argumentignores the fundamental difference

. between the power of the husband toadopt a particular.
_:boy or not to adopt at all and the position of the widow
" with reference-to her husband’s act. -Assuming, 'with- "

out admitting, that Adgouda could have repudiated the

-adoption of defendant No. 1" during his:life-time éven’

‘though it had taken placein fact, it does:not follow that
-his widow could do so. after his death when he had

o f

given no indication whatever in his. life-time that he -

husband as an- existing and binding fact ; and on that

_ever intended to go back iipon it. - It seems to me that. |
~the widow was bound to-accept’ the adoption by her-

basis the adoption by her durmg the hfe-tune of the \

adopted son is clearly invalid. -

-

It 1s also urged on beha.lf of the appellant that the
adoptmn of a sister’s son is invalid, and does mnot

- require to be set agide and that therefore the widow -

‘thedecision in Gopal Narhar Safmy v. ‘Hanmant

~ could act as ifithad not taken place. Thave conmdered‘ ’

Ganesh Safray® as bearing on this point: . But the -

“point which arises in the pregent case did not.arise in-

“that case; and the real answer to the argument is

~afforded by the consideration that the widow is bound

by the act of herhusband. It may appear somewhat |

m (1879) 3 Bom 273. -



afiomalaps that the W1d0W ‘should not be allowed to
~treat as non—ex1stent an adoption by her husband which —
.is'invalid. - “But I donot think that there is’ anythlng '
‘anomalous in the w1dow being reqmred ‘to -accept the
‘act of adoption by her husband with-all its 1mphcat10ns

8t s0 far as she herself is concerned. - e

I would therefore afﬁrm the]udgment appealed from o

and dismiss these appeals w1th costs.

| VOL. XLVL I “BOMBAY SERIES 409’

 FAWCETT, J i1 concur, " In my opmlon, the fact "

' that Adgouda adopted defendant No. 1 and treated him
as his adopted son till his death amounts to an 1mphed

pl‘OhlblthIl against the’ widow adopting another boy .
during defendant No. I’s life-time, at any rate until his .

adoption is declared invalid at the sult of some .one -
1nterested other than the W1d0W g a R

Appeals dzsmzssed

RR.

- APPELLATE CIVIL,

quore Sir Normcm Macleocl, Kt., thef Justice, aml Mr. Justwe Shah

Ny

BHIMRAO NAGOJIRAO PATANKAR (OBIGINAL PLAINTIFF), APPELLANT v
. SAKHARAM- Bix' SABAJI KANTAK AND OTHERS (ORIGINAL DEFEND- -
; ANTS), RESPONDENTS®.. , , S

permanent tenure—-(}'log on equaty of redemptwn.

'Mm-tgaga—Redemptwn—Oontract to lease property to a mortgayee on- a'

- Property in smt was mortgaged to defeudant’s ancestor by a deed, dated"”'
March 17, 1879 and .on the same -date another document was executed’
purporting to lease the land-tothe. mortgagee : on a permanent -ténure at’a .

fized rent. The plaintiff sued to redeem. The defendant pleaded that the

vplamtlﬁ' was not entltled to’ redéem as what was mortgaged to hini was not
.the ‘suit land but merely the nght to recover the rent secured by the-’

permanent lease ; i -
. Second Appeal \Io 644 of 1920

-

'19:2‘1&’-"; 4
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