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distinet cause of ‘action, and the Subordinate Judgé‘

' has rlghtly held that any such claim ¢iii only be made

in a properly framed suit. It is obv1ously not a .case
that can be dealt with under section 47, Civil Proce-

dure Code, for the claim will not-be one relating to the-

execution, diséharge or satisfaction, of the decree but’A
will arise from a right different from applicant’s rights -

under the decree. The appeal is, therefore, summarily-

dismissed. - e : S
: \ - Appeal dismissed. -
R. R.

A'P,P]VEILLATE CIVIL.

Before Sir Norman Macleod, K., Cim;f Justice, and Mr Justzce Shah

KUSHABA RAMJI THOKE AND OTHERS (ORIGINAL DEFENDANTS), APPEL-
. LANTS v, BUDHAJI SAKHARAM THORAT AND OTHERS (ORIGINAL
PLAINTIFFS), RESPONDENTS®.

Clivil Procedyre Code (. Act V of 1908), sections 11, 47 Order XXXIv,
Rules 7 and 8~Mortgage—First decree for redemption of mortgage— -
Provision in the decree that if the mortyage was not redeemed the wmorigagor \
-was debarred from oll rights to redeem—DMortgage not redeemed—Second suit
for 1edemptzon does not lie.

In 1897 the plaintiffs obtained a redemption decree whlclx prov1ded that if
the mortgagors failed to pay -the mortgage money within the time provided

. by the decree, they should be finally debarred from all rights to redeem.

The mortgage was not, redeemed. The p]aintiﬁs sued “again in 1917 fo.
redeem the mortgage :~— R

Held, that the second suit for redemptlon dld not lie.

' oltamji v. Pandharinath®, explained, ,

PER MacLzop, C. J. —“’lhere is a certain amount of inconsistency between )

- Rules 7 and 8 of Order XXXIV of the Civil Procedure Code ”

“ A preliminary decree” in a redemption suit, “ought hot to direct more than

’ thls, that if the plaintiff makes a default then the mortgagee should havea .

® Appeal from Order No. 65 of 1920,
(M (1918) 21 Bom. L, R. 58,
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nght to ask f01 a ﬁnal decree either for foreclosure or sale as is prov1ded for \ l92_l>.

by Rule 8" of Order EXXIV of the Civil Procedure Code of- 1908.

APPEAL from an order passed by H V. Kane, Frrst*

Glass Subordmate Judge at’ Nasik, reversing the decree

passed by, and remandmg the suit to, B D Subms

Subordmate J udge at P1mpalgaon
Suit to redeem a mmtgage /

- The plamtlffs sued in 1895 to redeem a ‘mortgage,
dated 1872, and . obtained in 1897- a redemption decree

which provided that “in case of default the plaintiff be

debarred of all rights to redeem i The decree was not
executed R - - .,-~

In 1917, the plamtlﬁs agam sued to 1edeem the
mortgage :

‘The trial Court held that the second su1t was barred
by the redemptmn decree in the first suit.-

. This decree was, on appeal,_ reversed by the lower

appellate Court, whoheld, following the Full Bench case

‘reported in 21 Bom. L. R. 56, that the secorftl suit was
‘not ‘barred by the first decree;  The suit was therefore
remanded to the first Court for trial on merits.

. The defendants appealed to the H1gh Court

D. C. Virkar, for the appellants :—The decree for
redemption i m the first suit of 1897 directed that the
plaintiff shounld pay Rs. 8, ,000 to the defendants within

§ix months and recover possession of the mortgaged -

property and that in case-of default he would be
debarred of all rights to redeem. The defendants We1e‘
: already in possession. Plaintiff did not pay the amount
and the defendants did not ecxecute the decree. The

‘question is whether a second suit for 1edempt10n is -

" maintainable. We submit that no second suit is

‘maintainable. Sections 11 and 47 of the Civil Proce-
dure Code barsuch a suit: The ruling in the ¥uall
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| _Bench case of Ramjz V. Pcmdharma th does not
_govern the present case. The first degree in that case
- was one for sale: But-the'question referred to the Full

Bench is whether a mortgagor who has brought. a suit
for redemption and obtained a decree-msz which nelther
the mortgagor nor the mortgagee .has applied to be
made absolute can, after the execution of that decree
is time-batred, brlng a  fresh suit for redemptmn
The reply of the Full Bench was a qualified one.

“Scott, C. J,, at p. 52 makes a reservation in the case of

decrees under the Dekkhan Agriculturists’ Relief Act.
Shah J. restricts . .the consideration of the question in
reference to the terms of the decree in that case. The

,decree in the present case is one of foreclosure and is
-complefe in itself and executable: Abdul Majid .

Jowahir Lal® ;- Batuk Nath v. Munni Dei® and
Munna Lal Paruclc v. Sarat Chunder Mulkerji®.
In Ramasami v.. Sami®, the terms of the first decree
were similar. It was held that no subsequent suit for
redemption could be maintdined. In Sita Ram ¥.
Madho Lall®, the wording of the decree was peculiar
but Banerji J -at p. 52 and Aikman J., at p. 61
considered the Wordmg of the decree in Ramasami’s
case® and conceded that if the wording of the decree-
nist provided for foreclosure in the event of non«pay-*
ment without any further order under section 93 of the
Transfer of Property Act, the second redemption suit .
would be barred. In Lachman Singh v. Madsudan®,

“the terms of the decree were exactly the same as in the -

present case and the Court held that the second suit
was*barred. The Full Berchof the Madras High Court
in Vedapurattiv. Vallabha Valiya Raja(s) deﬁmtely

o (1918) 21 Bom. L. R. 56 KB ®) (1893) 17 Mad. 96.
® (1914) 36 AlL 350. ® (1902) 24 All 44." .
& (1914)L R. 41 L A. 104. ) e ™ (1907) 29 All 481, :

J @QM4L. R 42LABS. - ©(1962) 25 Mad. 300.
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held that a second su1t for redemptmn is barred by
sections 13 and (‘244 .of the Ci¥il Procedure Code of 1882
~To the same effect- is the case of Ranga Ayyungar v.
. Naraycma Chariar®, Even in-Bomibay the law. prior .
to the Transfet of Property Act did not - permit a
f‘yseeond suit : Ladu thmom v. Babaji I{kandun") and
Maloyz v. Sagafi®,

-y

- P. B. Shingne, for the respondent -—The rulmg in
the Full Bench case of Ramyi v Pandharinath @,

governs the present case. The order of reference does

not make any reservation and the majority of the Full
~ Bench considered the question in that light. The
reply leaves no ground to suppose that the considera-
-tion was limited to the wording of the decree in that
case. Itis not now permlssﬂole to the a.ppellants to-
' challenge that decision. - : o

MacLeoD, C. J. :—The plaintiffs aré the successors-in-
title to the equity of redemption, which once existed
“in one Abaji Haibatrao, through one Hazarlmal Birdi-
- chand who had purchased the equity of redemption at

a Court-auction. He had sued for redemption in Suit-

 No. 1138 of 1895, and a decree for redemption was
passed with this condition that if the mortgagor failed -

. to pay the mortgage money within the time prov1ded
by the ‘decree he should be finally debarred from all
rights to redeem. The .mortgage was not redeemed

- and the execution vof that decree is  now barred by
limitation.

The quesmon in th1s suit was whether a second suit
for redemption “would lie. The trial Court rejected
the cla1m But the Jlower appellate Court relymg on

W (1915) 39 Mad. 896 '. " (9(1888) 13 Bom. 567.
@'(1883) 7 Bom. 532, - . . @ (1918) 21 Bom: L. R. 56 7, B
% ’ “,f
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" the demswn in Ramyz V. Pandhamnathm reversed
~ the decree of the lower Gourt and refnanded the: stiit

for trial. That decision was ]ust1ﬁed_ at any rate by
_the héad-note in the case referred to, which, I think,

although it followed the question which was referred

t0 the Full Bench, is worded somewhat t00 widely, as
_‘the terms of the decree in that case were to this eﬁect
7 that, if ‘the plaintiff failed to ‘redeem the prope;ty

within the decretal period, then the mortgagee should

‘recover the amount by sale of the property. The lower.
appellate Court in passing the order of remand now

under appeal did not consider the terms in which the

. decree was passed in Suit No. 1138 of -1895. In.Sita
* Rom v. Madho Lal®, which was the case upon which
. the Chief Justice and myself relied for the opinion we .

gave on the question propounded, the learned Judges
expressed the opinion that, if the decree in the first

_suit provided in distinct terms that in case of default
in payment the mortgagor would be debarred from:

redeeming . the mortgaged property afterwards, a
second suit would be clearly bamed under the rule of
.res 7udzcata

The difficulty arises really from the fact. that the-

| decree in Suit No. 1138 of 1895 was passed under the
‘Transfer of Property Act which did not provide for -

a decree absolute, so.that it was not strictly accurate
to apply the term * decree-nisi” to a redemption decree
under the Act. Only one decree was passed, it being

* left toithe parties in execution to determine what effect
“should be given to that decree. I think very probably -
- myown opinion as éxpressed in my judgment in Ramji

v. Pandharinath "1’ was that a decree passed under the
Transfer of Property Act, in whatever form, was in
~ffect a decree nisi, and would not of itself put an end to -
 ® (1918) 21, Bom. L. E. 56, @ (1901) 24 AT, 44, o

~ o - e
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’ the mortgage Wehlle it remamed unexecuted ‘But con- ‘
sidering the dissenting ]udgment by my brother Shah

in that case and the particular terms of the decree with

which the Full Bench was then deahng, I am not
prepared now to say that the decree in the form in

- which it was drawn up in this case comes within that .
- decision. - The result must be, therefore, that the appeal
‘must be allowed and the decree of the trial Court .

restored with costs throughout.

1 would hke to take this opportumty of pomtmg out' :

-that there is a certain amount of inconsistency between

Rules 7 and 8 of Order XXXIV. Rule 7 is identical .

with repealed section 92 of the Transfer of Property
Act, and contains a prov181on that if the payment
* directed is not made on or before the day to be fixed

by the Court, the plaintiff shall (unless the mortgage is .

simple or usufructuary) be debarred from all right to
redeem or (unless the mortgage is by condltlonal sale)

that -the mortgaged: property: be sold. That is not

‘consistent with the provisions of Rule 8, which is iew,"

~“which provides for a final decree in a redemptlon suit,
and directs what should happen, first, if the payment

is made, in which case the Court passes a decree order-
ing the mortgagee to deliver up the documents, and if

S0 requlred retransfer the. mortgaged property,

secondly, where the payment d1rected is not made, in |

which, case it provides -for the various forms of final
decrees which may be passed on the apphcatlon of the

mortgagee. HKvidently, therefore, a preliminary decree

ought not to direct more than this, that if the plaintiff
makes a default; then the mortgagee should have a
right to ask for a final -decree either for foreclosure or
sale as is provided for by Rule 8, and that is the form
of preliminary decrees which- I used to pass in
redemption suits when sitting on the Original Side.,

- SHAH, J.:—The facts in this case are few and simple.

One Abaji mortgaged the property now in dlspute in
ILR 4—8 B
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1872 0 Kushaba and' others:" The eqlﬂty of redemp-

‘tion was" purchased by Ha]aumal at a Court-sale in
1874 “in' execution of “'a -~ decree agamst “Abaji.

Hajarimal sued for- redemptlon in 1895 and obtamed a
decree agamst the mortgagees in' 1897, duectlng that
he should pay Rs. 8,000 to the mortgagees within six
months -and - 1ecover possessmn of the’ mmtgaged
property and that in case of default he Would be debar-

‘red of all rights to redeem. Nothmg fur ther Waq done .

under the decree; and no further ‘order ‘was passed

-under section 93 of the Transfer of Property Aect. It

remained unexecuted and the mortgagees 1ema1ned in
possessmn Ha]ammal sold his interest —in the
property to the present plam’uﬁs in 1915, They filed -

‘the present suit in April 1817 oni the same mortgage

for redemption and accounts and claimed to have the
benefit of the'Dekkhan Agriculturists’ Relief Act. The
questlon is whether the sult is maintainable in view

of the p1ov1s10ns of sectlons 11 and 47 of the Codé of:.

C1v11 chedule

In cons1de11ng this questlon I mccept the propos1- :
tion that the decision . of the majority of the Full.
Bench in Ramji v Pandharmath“) so far as it goes,
is bmdmg upon us, The decree in the first suit in that
case prov1ded that in. defgult the defendant was to'f
recover the amount by sale of the property. ‘The ques-
tion referred to ;the Full Bench was no doubt in a
general form’; but the reply of the Full Bench was

“neither categorical nor unqualified. For instance in

that case Scott C. J. expressed the opinion at the end-
of his judgment that the second suit would not be
maintainible in case the decree was passed under the
Dekkhan Agriculturists’ Relief Act. In that case the’

“decree in-the first suit was passed under that Act. The

Division Bench which ultimately decided that case did
) (1918)43 Bom. 384.

P
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-not follow that uoplmon I refer to this point- only for ”
the purpose of showing & hmltat‘mn which thé learned
*Chief’J tistice had in mind.’ Theé case: was’ argued and.

considered with reference to the facts of the case ;-and

"feel a doubt as to whether:the Chief Justice intended
to go so far'as’ to lay ddwn that"the seco'n'd suit Wduld :

case of default the mortgagor was to be debalred of all ™~
- ilghts to redeem. It may be that logic and cons1stency'

require that the answer should be. the same whether
_the decree in the first suit is in the form asin the Fdll
Bench: case or as in the present. case: = Biit: the: case is
-an authority for what.it decides and mnot necessarily

for all that logically follows from it. It is also clear -

from’ other cases -that some Judges at any rate have
~based their concluswns upon the terms of the’ decree.
For instance in Sita Ram v. Madho Lal®; which - hag

~ been referred to -with approval by the ma3011_ty_ of ‘the ™
Full Bench in Ramyi ¥. Pomdharmath(” - Banerji and’

Alkman J J. distinctly observed in thequudgments

. that if the decree had provided that in default of: pay-
, ment within the time fixed the I'lf"ht to ‘redeem : would"
be barred, the second suit-wounld necessarily: fail ;. and

this view is dcted upon by that High Court in. Lachman
Sing gh v. Madsudan(”) T refer to . these views only
for. the purpose of pomtma out: that - while adopting

the view that a second. smt is mamtalnable when the

decree is in one form;- it is reasonably possible to

take a different view . When the decree is in a. dﬁfer- ’

ent f01m

" There 1S a pracmcal dlfference between 'a decree

- duectmg a salé of the ploperty in casé of défault and
A demee ('i.nectlng that m case of default the r1ght to

@ (1901) 24 Al 447 ® (1918) 43 Bom 334
9 (1907) 29 All. ds1.
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redeem would be barred: ‘In the former case the
gagee has to proceed by way of execution to ge "“Ehe\

~>property sold : and the consequence that arises is

directly attributable to his omission to do anything
under the decree. In the other case the mortgagor‘

has to proceed in execution and- the consequences: are

attributable to his inaction, it he fails to execute the
decree. - It is possible that such considérations ‘may

“appeal to some minds as justifying a differential treat-
“ment of the two decrees. For these reasons I feel that

tlie point as to whether a second suit could be main-
tained when the decree such as- we have in this case
remains unexecuted for over three years and when no

~order under section 93 of the Transfer of Property Act

has been made is not necessarily answered by the
majority of the Full Bench in Ramyji v. Pandhari-
nath®, My own opinion as to whether a second suit is
maintainable is expressed in that case : and I have no"

-desire to repeat what I have said there. I have
_approached the consideration of this case with.a desire

tosee if I can accept the opinion of the majority in that
case as settling the question now before us. But for -
the reasons above stated I am unable to go so far.

I may add that prior to the Transfer of Property Act

t;he decrees used to be passed in.this form on mor tgages

in' this Presidency, and no second suit was allowed:
see Ladw Chimayi v., Babajz Khandujz") and Malo/z ‘

V. Sagajz"’ ‘

* Even after the Tlansfer of Property Act came to be

“applied to this Presidency decrees in redemption suits
~were passed in that form ; and the view that all further
,proceedlngs with reference: to the decree were fo be

taken in e\:ecutlon thereof has received the sanction of .

“the Privy.Council. Any view that is now taken as to ,

o (1918) 43 Bom. 334, ® (1883) 7 Bom. 582.
S @ (1888) 13 Bo. 567. L
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“unsettling the tltles acquired under several redemptlon
“decrees passed in that-form from 1893 to 1908, in which

‘the parties hdve allovved the execution to be time-’
‘barred w1thout obtalnmg any order under seotlon 93 '

of the Transfer of Property Act.

In consequence of the nranspos1t10n of the prowsmns

of the Transfer of Property Act to the Code of 01v11

Procedure and of the. change in the provisions requir--
" ing a final decree after the preliminary decree instead
of an order after the decree under the Transfer of
Property Act, similar queetlons with reference to the ~
*lecrees passed under the . Code of: 1908 poss1b1y may»

,notamse o . .

As the decmons stand at present 80 fa1 a8 I am_
‘aware a second redemption" suit, when the decree is
passed under the Transfer of Property Act in.the form’ ;
“such as we have in the present case, would not be

allowed by the Madras and-Allahabad High" Courts

and probably not by the Calcutta High Court In the .
absence of any clearly binding - authority to - the con-
trary 1 am free to decrde this appeal in accordance Wlth _

niy own view of the matter, which’ is that the second

suit is barred by sectlons 11 and 47 of the Code of
Civil Procedure . ‘ : .

I therefore concur in the order proposed by my Lord_ '

‘the Chief Justice.
Appeal allowed

RR"

ILR5&6 .

( the rlght of the mortgagor to ﬁle a second smt when '1>92_'1._' o
~he'has allowed”the executlon\ of the ‘first decree for | Kusniia
jredemptlon to be time- balred will ha,ve the- effect of '
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